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Editorial 

Welcome to a landmark edition of Pandora's Box, the first edition to be published by the Justice and the 

Law Society of the University of Queensland. 

Th is  year's  theme, 'In the service of justice' was chosen i n  recognit ion of o u r  recent cha nge of name .  Essays 

se lected for this ed it ion exa mine  the people, p rocesses and i nstitut ions that serve j u stice, as wel l  as the 

mea n i ng a n d  re lat ionsh ip  of j u stice a n d  law. 

I n  the i r  a n n u a l  genera l  meeti ng of 2007, the mem bers of the Women and  the Law Society voted u nan imously 

i n  favou r  of a cha nge of name to become the Just ice and the Law Society. Th is change was made to reflect o u r  

broader  a ims  and  concerns i n  the fie l ds  o f  l a w  and  j u st ice.  T h e  cha nge a lso reflects a strategic move to expand 

o u r  a u d ience, to better reflect o u r  i nterest i n  issues of soc ia l  j u stice, a n d  to encou rage more ma le  mem bers to

engage with  issues of gender  eq ua l ity : be it with in  the l aw school ;  the l ega l p rofess ion;  or  the com m u n ity at  

l a rge. 

The J u st ice and the Law Society continues to provide  a voice for women law stu dents at the U n ivers ity of 

Queens land and  active ly ma inta ins  a focus on gender equa l ity. The retention of the name Pandora's Box 

i l l u strates both o u r  des i re to preserve our  heritage as WATL, and  a sym bol ic  encouragement of fema le  

em powerment. We have a l so continued o u r  strong associat ions with a n u m ber  of  women's p rofess iona l  

grou ps.  H owever, we be l ieve in  advocating on beha lf  of a l l  m a rgina l ised grou ps i n  society, whether  they be 

oppressed o n  the basis of gender, race, re l igion, sexua l ity, soci a l  status, homelessness or any other  factor.

Our  mandate conti nues to reflect these endu ring va l ues :  

Social Justice, Gender Equality and Professional Education . 

It is therefore c lear  that the change of name  was never a cha nge i n  the society o r  its objectives. The cha nge 

only reflects the gra d u a l  evo l ut ion of the society s ince its inception in 1993, as  we respond to t h e  needs of 

cu rrent and  futu re students. Th us  it on ly  seemed logica l ,  that conside ring the constant formation a n d  growth 

of WATL, the name be cha nged to reflect the broadened focus  of the society's activities. 

This yea r' s  theme has encou raged a d iverse a rray of topics and i nterpretat ions.  We a re very excited to inc lude 

so many insp i rationa l  and  thought-provoking a rt ic les from a n u m ber  of promi nent lega l academics, 

practit ioners and  j u d ic ia ry ( both p resent and  futu re ) .  

P lease enjoy Pandora's Box 2008. 

La u ra H ogarth  and  Eleanor  Proust 
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Pandora's Box for the uninitiated: 

Pandora's Box is the annua l  academic  journa l  pub l ished by the Justice and  the Law Society (JATL) of the 

U n iversity of Qu eens la nd .  The journa l  is  a foru m for academic  d iscussion of lega l ,  socia l  j u stice and  po l it ica l  

issu es, which has been i n  pub l ication s ince 1994. 

Pandora's Box is so named not beca use of the c l assica l interpretation of the story : of a woman's weakness and  

d isobed ience u n leash ing evi ls  on  the world .  Rather, we rega rd Pandora as the hero ine of  the story - the  

i nqu i ring m ind  - for that  is what the legal  m ind  shou ld  be.  We therefore seek  to fi l l  Pandora's Box  with bold 

ideas and  q uestions for our  readers' i nqu i ring minds .  

Academic  a rt ic les submitted for pub l icat ion i n  Pandora's Box are peer  reviewed through a dou b le-b l ind 

reviewing process, and  Pandora's  Box is  now l i sted a s  an  offic ia l  peer reviewed pub l ication on U l rich's 

I nternat iona l  Period ica l  D i rectory. Other  submiss ions, such as speeches and interviews, a re not subject to 

formal  peer review due their informa l  natu re .  

Some su bmiss ions from undergra d u ate law students of  the Un iversity of  Queens land a re a lso inc luded in  the 

pub l icat ion .  S ince 2000, JATL has ru n the Magistrates' Work Experience Progra m.  Students selected to 

partic ipate i n  the p rogra m a re req u i red to submit a paper  examin ing  an  issue of law or lega l  proced u re that 

came to their attention d u ring the p rogra m.  The pa pers a re entered into a com petit ion, j udged by mem bers 

of the U n iversity of Queens l and  law facu lty, a n d  the winn i ng papers a re inc l uded i n  the pub l icat ion .  

As of th is  year, due to a new professiona l  re lat ionsh i p  with the Austra l ia n  Lega l Ph i losophy Students 

Association (ALPSA), we are proud to inc lude  in our  pub l ication one of the win n ing pa pers of ALPSA's a n n u a l  

stu dent essay com petit ion as  wel l .  

U pwards o f  200 copies o f  Pandora's Box a r e  d i str ibuted e a c h  year t o  JATL members, i nc lud ing mem bers o f  the 

j ud ic ia ry, the lega l p rofess ion and  law students. Copies a re a lso he ld at the Queensl a n d  State Library, the 

Nationa l  L ibra ry and  the law l i b ra ries of a n u m ber  of Austra l i an  U n iversities .  Each yea r's pub l ication is 

l au nched at the Justice and the Law Society's An nua l  Professiona l  Brea kfast. 

Add itiona l  copies, i nc lud ing back issues, a re ava i l ab le  for sa le  through the J u stice and  the Law Society : 

jatl@law.uq.edu.au 
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Foreword 

I n  keep ing with the Pandora's Box 2008 theme, ' I n  the service of j ustice', contr ibutors were i nvited to subm it 

papers exa m in i ng the peop le, p rocesses a n d  i nstitut ions that serve j u st ice, as we l l  as the mean ing and  

re lat ionsh i p  of j ustice a n d  l aw .  We a re de l ighted to  be  ab le  to pu b l ish submiss ions re lat ing to a l l  o f  the a bove 

categories, b riefly summarised below. 

People 

Aaron Rathme l l ' s  contri but ion is a n  interview of El iza beth Mor ley, Pr inc ipa l  Sol ic itor at the Redfern Lega l 

Centre. I n  the i nterview El iza beth Mor ley reca l l s  her  l ife and  experience i n  the com m u n ity lega l sector .  Aaron 

Rath mel l ' s  a n n otations provide  va l uab le  background  i nformation to give the reader  a deeper understa nd i ng of 

the materia l .  

Processes 

The Hon J u st ice Ki rby has  submitted a short piece encou raging better d isco u rse between the courts a n d  the 

med ia .  

Nora Gotzm a n n, a n  ALPSA student essay competit ion fi na l ist, a rgues for a n  exp l i cit ly gendered standard of  the  

'reasonab le  person' . 

An ita Cl ifford, winner  of the Magistrates' Work Exper ience P rogram student essay com petit ion, eva l u ates the 

strengths and  weaknesses of Domestic Vio lence Protect ion Orders .  

Rache l  Docke r, Magistrates' Work Exper ience Progra m stu dent essay com petition fi na l i st, exam ines the 

processes surround ing domestic a n d  fa m i ly v io lence m atters i n  the M u rri Cou rt. 

Institutions 

Rache l  Docker, i n  her  essay ment ioned a bove, a lso exp la ins  the M u rri Cou rt as a n  institution of law and  j u st ice.  

The Hon J u st ice M c M u rd o  AC submitted a paper d iscuss ing the Queensl and  Ba r and its ro le i n  the j u st ice 

system of Queensl and .  

The meaning o f  law and justice 

Stephen Ke im SC's a rt ic le  d iscusses the ru l e  of law i n  the context of the case of Dr  Haneef. 

George Wi l l i ams  presents an a rgument for a Cha rter of Rights i n  Austra l ia ,  in the interests of just ice.  

The relationship between law and justice 

Sanmati Verma exa mines the breakd own of the rel ationsh i p  between law a n d  j u stice in the sphere of a nti­

terrorism and concepts of 'secu rity' . 

Professor  M a rga ret Thornton traces the h i story of fem in ism in lega l education and  practice, q u estion ing the 

infl uence of fe m in ism on the Austra l i an  l ega l academy.  

Professor Bernadette Mcsherry examines  the treatment of people with m enta l i l l nesses under the law.  

David Morrison and  C lare Ca ppa exam ine  the connect ion between law and j u stice through the ut i l isation of 

thera peut ic j u stice i n  fa mi ly  law.  

i i i  



Improving the discourse between courts and the media 

The Hon Justice Michael Kirby 

This article is based on an address given by the Honourable Justice Michael Kirby of the High Court of Australia 

on the presentation of the Victorian Legal Reporting Awards. The address was given in the Library of the 

Supreme Court of Victoria on 8 May 2008. 

There is a prob lem between the med ia  and  the cou rts in Austra l ia .  It is a sou rce of frustrat ion in both cam ps. 

Many i n  the media think that j udges a re pompous out of touch gits who have i nsuffic ient love for free speech 

and inadeq u ate respect for the free press. Thi ngs a re not he lped by the stra nge d ress that j u dges someti mes 

have to wea r, the e levated p latform on which they a re seen do ing the ir  job, the obtuse la nguage they 

occasiona l  use a n d  the power they wie ld  - inc lud ing over the med i a .  Although i ncreasi ngly re l ics of the past, 

wigs a re a spec ia l  ta rget of med ia  comments. Even the H igh Cou rt j u dges a re usua l ly  portrayed in cartoons 

wearing wigs, a lthough we have not done so s ince 1986. 

When media  comes i nto d i rect contact with the jud i cia ry, they tend to d is l i ke the fact that j udges a re less 

suscept ib le  than  other  bra nches of government to med ia  pressu re and  sed uction .  In d efa mation cases, 

conte m pt proceed i ngs, d ec is ions on FOi d isputes and  cases affect ing the big commerc ia l  i nvestments of the 

media ,  the j u d ic iary of Austra l i a  comprise the u ntouchab les .  If you have as much power i n  society as the 

Austra l i an  med ia  tend to have, and  you meet a n  i m mova b le  object l i ke the j ud ic iary, the shock to the system 

can cause frustration and anger .  Th is  somet imes spi l ls  over i nto the unwo rthy thought that th is  is a group  of 

over-m ighty offic ia l s  who need to be cut down to size. That, after a l l ,  is  a very Austra l i an  react ion .  

For the i r  pa rt, the j u dges a re often d is i l l u s ioned with the med i a :  the i r  bold as brass assertions of h igh motives 

and the i r  supposed ded ication  to truth, justice and the Austra l i an  way. For j udges, observing media  coverage 

of cases in  which they part ic ipate, there somet imes seems to be a b ig gap between what the pub l i c  is told and  

the actua l ity at the work face.  

J udges l ament the d isappearance of many ded icated lega l correspondents. They rea l i se the power that the 

print media sti l l  has  (despite fa l l ing sa les )  over the da i ly agenda  of ta l k-back rad io, breakfast te levision a n d  

hence po l it ica l  d iscourse i n  the nat ion .  Yet secretly, j udges a re rather  proud that they a re t h e  on bra nch of 

govern ment, and  one of the few p laces in  society, that cannot be overborne by media  power. 

There is some merit i n  the perspectives on both sides of this d ivi de .  It is  the nature of the j ud ic ia l  role that 

j u dges must be cut off from d a i ly contact with the med ia  s im i l a r  sou rces of infl u ence.  Too c lose an  association 

might lead to the sa me d egree of contam inat ion that can be seen in  the po l it ica l  branches of govern ment, 

occas iona l ly the b u reaucracy and  sometimes other  formerly respected institutions  l i ke the u n iversities and  the 

churches.  The l esson of l ife seems to be that gett ing too c lose to the  med ia  exposes those who do  so to the 

per i l  of dancing to the media 's  tune .  That  is why most j u dges rea l ise that it is best to keep a d istance.  

I suspect that th is  is the reason that most j udges a re not in  favou r  of te levis ion ca meras i n  the cou rtrooms. For 

me, th is  is j ust a natura l  deve l opment, adapt ing to the a lterations i n  modern m ethods of com mun ication .  But 

many j udges a re afra id  that over-close proxim ity wi l l  lead to man ipu l at ion .  Tiny grabs from complex tr ia ls  w i l l  

be extracted to maxi mise shock, horror and  outrage. D istort ion of  news about  the cou rts wi l l  be increased . 

Some j udges m ight even be tempted to p lay to the ga l l ery and  forget the most i m portant people in the 

cou rtroom - the parties to the case.  

1 



The Austra l i an  j u d ic iary has  recently become aware of the resea rch find ings of a lega l researcher, Dr Pamela  

Schu l z . 1 She has  stud ied newspaper head l i nes and  media  stories in  her  home State, South Austra l ia ,  from

2002 to 2006. He r  study prod uced a consistent pattern of report ing which, she be l ieves, amou nts to an  

attem pt, especia l ly  by  head l i nes, to esta b l ish what  she ca l l s  'd iscourses of  d isapprova l and  d isrespect' . She  

th inks that  th i s  phenomenon is  d esigned to i ntensify c rit ic ism of  the cou rts, to  en l a rge d isapprova l and  

d isrespect for the i r  work a n d  to  p romote a damaging pu b l i c  attitude  of  fea r  and  mistrust. P i l ed  on top of 

d i strust of pol it ic ia ns, chu rches, the monarch a n d  offic ia ls, who wi l l  be left to protect the pub l i c  in the d i re 

pred icament d escribed i n  the head l i nes? You guessed it :  on ly the media  and  the ir  ed itori a l ists - supported 

perhaps by one or  two pol it ic ians who dance to the i r  d isma l  tune .  

Dr  Schu ltz col lects the many screa ming head l ines  that  give rise to th is  conc lus ion .  A lot  of  these concern the 

t r ied  and  trusted fie ld  of sentenc ing of offenders .  Everyo ne can have a n  op in ion on th is  subject.  Although 

Austra l ia 's  imprison ment rate is now edging to be one of the h igher rates i n  the wor ld - much h igher than 

most Eu ropean cou ntries - few sentences a re adeq u ate fo r certa in  commentators. 'An outrage', the banner  

screams .  'Ca l l  for i nqu i ry grows', 'Premier  orders OPP to  a ppea l ' .  Th i s  is the 'fear  d isco u rse' .  But i t  is backed 

up by an attack d isco u rse with descr ipt ions of j udges as 'Ho l idaying at taxpayer's expense' or  'Su mmer n ick­

off' . More 'Outrage' . 'Th is is not j u stice' . And so forth .  

I n  interviews recorded by  Dr  Sch u lz, Austra l i an  j udges reacted to these attacks in  a genera l ly  restra ined way. 

They su pported the pr inc ip les of a l i bera l  democracy. They expressed acceptance of the media 's  right to 

report a n d  a lso to critics. But they regretted the lack  of real u n derstand i ng about the cou rts. They cared 

a bout crit ic ism and puzz led a bout how to cou nter ignorant and inaccu rate report ing.  They adm itted that 

be ing a j udge i n  Austra l i a  is not being in 'a popu la rity contest' . J udges know that they genera l ly have to 'cop it 

sweet' . 2 After a l l ,  the i r  oath is to adm in ister j u st ice 'without fea r  and  favo u r' .  

St i l l ,  there a re th ings that w e  cou ld  do  t o  improve t h e  relat ionsh ip  between courts a n d  t h e  med ia, w ithout 

gett ing so c lose that j ud ic ia l ,  or  for that matter media ,  independence wou ld  be enda ngered . 

• J udges need to understa nd med ia  pressu res - especia l ly dead l ines and  brevity.

• J ud ic ia l  reasons need to inc l u d e  pithy summaries that can be picked u p  to give an  accu rate and  authentic

idea to the pub l i c  of what the courts a re on a bout .

• Media  l i a ison officers i n  the courts need to be more proactive.

• Maybe ju dges need to recons ider  cameras i n  the cou rts under  strict cond it ions .  I ndeed, th is  is a l ready

happen ing at a l l  leve ls .

• The a ppointment of specia l ist court reporters is a n  u rgent requ i rement.  The amount of specia l ist court

report ing has actua l ly fa l l en  off d u ring my th i rty years service i n  the j ud ic iary .

• The media  need to understa nd better the jud ic ia l  ro le  and  maybe judges need to take more t ime to

exp la in  it.

• I n  the age of e lectron ic  med ia,  stick ing to printed handouts, even i n  ema i l  format, is no longer good

enough . The j ud ic iary somehow needs to get i nto the e lectron ic  age and to speak d i rectly about the

ded ication, wisdom and devot ion that j udges usu a l ly d isp lay in the i r  often ted ious and stressfu l da i ly work.

1 Pamela Schu l z, Cou rts on Tria l :  Who Appears for the Defence? Cou rts, Communication and Confidence: A Crit ical  Discou rse Analysis of

Pol it ics, the Judic iary and Media Reporting Justice, U n i  of South Austra l ia, Doctoral Thes is  (2007) .  
2 Pamela D Schu lz, 'Rougher than usua l  med ia  treatment: A discou rse ana lysis of  med ia reporting and justice on tr ia l '  (2008) 17 Journal of 

Judicial Administration 223 at 227. 
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One of the interest ing reports i n  Dr Schu lz's study descri bes how cou rts i n  the N etherlands  have been 

prepared to red i rect j u stice re port ing by a p point ing Persrechters or 'press j udges' . These a re serving mem bers 

of the j u d ic iary who wi l l  go on televis ion and  rad io  to expla in  j u stice messages accu rate ly. Accord ing to Dr  

Schu lz, these commentators have he l ped d evelop a keener  sense of the actua l  work that  j udges d o, of its 

d iffi cu lty, of its im porta nce and  of why superfic ia l  reports and  a l a rm ist head l i nes a re often fa lse and  

mis lead ing. 

It may be t ime for us i n  Austra l i a  to work towa rds someth ing s im i l a r. Sad ly, if we wait for most media out lets 

to provide  q u a l ity reports of what rea l ly  goes on in o u r  courts, we may wa it a very long t ime.  Med ia  want it 

short, sweet and  interest ing.  J udges know, it i s  often not l i ke that .  

The age of infota inment is  upon us .  But the j u d ic iary itse lf  needs to help f ind a worka b le ant idote .  I respect 

the sma l l  gro u p  of lega l journa l ists who t ry ha rd to report the law as it rea l ly is, i nc lud ing with j u stifia b le  

critic ism where that  is wa rra nted (as it sometimes is ) .  I honour  nota b le  jou rna l ists in  th is  c lass who have d ied 

i n  the last yea r  - inc lud ing the outsta nd ing Roderick Ca mpbe l l  of the Canberra Times. I acknowledge a few 

fine  exemp lars who have left the media  for greener  pastu res, l i ke Marcus  Priest of the Austra l i an  F ina ncia l 

Review. I congratu l ate the winners of th is  yea r's  Lega l Report ing Awa rds. Awa rd ing prizes for good jou rna l ism 

on lega l matters i s  adm i rab le  and  a step i n  the r ight d i rect io n .  But more is needed .  For  the good of our society

and  its inst itutions of j u st ice, it is  t ime to th ink  of rad ica l  sol ut ions.  Both the media  and  the courts a re vita l  to a 

free, q uest ion ing and  j u st society. We a l l  have a stake i n  ra is ing the sta ndards .  
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In the service of Justice: the Queensland Bar needs you! 

The Hon Justice Margaret McMurdo AC 

This article is based on an address given by the honourable Justice Margaret McMurdo of the court of Appeal 

to the Women Barristers Association's Annual Celebratory Dinner. The address was given in the Essoign of 

Owen Dixon Chambers in Melbourne on 29 November 2007. 

For tens of thousa nds of yea rs before B rit ish sett lem ent, I n d igenous comm u n it ies in what is now Qu eens land 

were served by the ir  own system of d ispute resolut ion,  l ore and  justice, i n  which women p layed a vita l role, 

both soci a l ly and spi ritua l !/ a lthough a role d ifferent to that of I n d igenous men .

When the colony of  Queens l and  was  fou nded i n  1859, its parl i amenta ry and  lega l institutions were based  on 

the Westminster system and  the common law of Engl and .  Women cou ld  ne i ther  vote nor become lawyers .  

Th i s  fema le  d isem powerment had  a n  entrenched h istory. I n  anc ient Athens, w ide ly  considered the b i rth p lace 

of western j u st ice and  democracy, at least for free men,  women cou ld  l itigate on ly through guard ians .  2 

H istor ica l ly, l it igation has a lways been cha l l enging for both men and  women. U nt i l  Pope I n nocent I l l  

abandoned t h e  practice i n  1215, tri a l  was not b y  j udge o r  j u ry but b y  com bat. Engl ish ba rrister, Sadakat Kad ri, 

exp la ins :  

"The ritual required plaintiff and defendant to prove that [God] would take their s ide in  a fight, 

and after weapons were blessed - to neutralise blade-blunting spells and the like - victory would 

go to whoever reduced the other to submission or death. There were subtle variations. Women, 

priests, and cripples generally had to hire professional figh ters. German jurisdictions often found 

other ways to level the odds: a man might be buried waist-deep and armed with a mace, for 

example, and his female opponent allowed to roam free but given only a rock in a sack in which 

to avenge her armed but handicapped male opponent. "3 

G ratefu l ly fast-forward ing from 1208 Germany to 2008 Queens land,  I reca l l  the federa l  e lection last 

November .  On e lect ion night, both past and  futu re Prime  Min isters spoke courteously a bout the other  in  

concession and  accepta nce speeches. The newly e lected Deputy Pr ime Min ister, J u l ia G i l l a rd ,  the fi rst 

Austra l i an  woman to ho ld  that role and  a lawyer, grac ious ly a n d  authoritatively spoke a bout former Pr ime 

M in ister H oward 's i m portant contri but ion over 30 yea rs to Aust ra l i an  pub l ic  l ife. Despite po l it ica l  d ifferences, 

she praised his leadersh ip  on l im it ing gun ownersh ip  and  its positive com mun ity effect. The change of 

government was seam less. In M a rch this yea r, I voted i n  loca l e lect ions, another ob l igat ion on a busy 

weekend,  fitted somewhere in  between shopping, garden i ng, cooking, attend ing ch i ld ren 's  sport, j u dgment 

writ ing and preparing Monday's cases. The ma ke-u p and leadersh ip  of many loca l cou nc i ls  changed without 

me giving more than a passing thought to the process. Occas iona l ly, gra ph ic  media reports force me  to reflect 

on the l ives of those in cou ntries l i ke Zi mba bwe, Bu rma, Ti bet, Pa kistan or, c loser to home, F ij i .  I rea l ise I a m

b lessed t o  l ive i n  Austra l i a  under  the protect ion of its f ine e lectora l system a n d  democratic institutions. 

But un iversa l suffrage for Queens landers i s  a su rpris ingly recent d eve lopment. I n d igenous men were 

specifica l ly  excl uded in 1885 from vot ing in the colony of Queens land.4 I n  J anua ry 1905, non- Ind igenous

women obta ined the right to vote i n  Queens land e l ections .  I n d igenous Qu eens landers were not g iven the 

Susan  Purdon & A lad in  Rahemtula (eds), A Woman's Place: 100 Years of Queensland Women Lawyers (2005) 1-7 
Sadakat Kadri, The Trial, A History from Socrates to 0 J Simpson (2006) 6. 
Above 27-28. 
Austra l i an  E lectoral Com mission, History of the Indigenous Vote (2002) 4, 13.  
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right to vote i n  Queens l and  e lect ions u nt i l  1965 with enro lment on ly  becoming comp u lsory for them as for 

other  Qu eens landers i n  197 1 .  5 

U nti l  enab l ing  legis lat ion was enacted in 1905, the term "person" i n  statutes authoris ing adm iss ion to the lega l 

p rofession throughout the western world was constru ed as not inc l u d ing women.  6 Since 1905, 7 Queens land 

women lawyers have had the right to be part of the i ndependent l ega l p rofess ion,  a logica l  d e mocratic 

deve lopment from the ear l ier  granting of suffrage to Qu eens land women .  That is beca use the l ega l p rofession 

has a n  i nstitut iona l  ro le  i n  a democracy and, l i ke al l  institut ions, the commun ity is more l i ke ly to have 

confidence i n  it if its mem bersh i p  broad ly reflects the society in  which it operates. Qu eensland  women have 

been s low in exercis ing th is  right. Agnes McWhin ney8 was the fi rst Qu eens land woman to be adm itted to lega l

p ractice in 1915, and  not u nt i l  1966 d i d  Na ida  H a xton become the fi rst woman to practise at the Qu eens land 

Bar .9 As I sha l l  exp l a i n, th is  under-representation of  women i n  the Queens land lega l  profession and  espec ia l ly

at the Bar  and on the Bench,  has meant that women have been under-represented i n  Queens land ' s  

democratic governance .  

The j ud ic iary, together  with  the legis latu re and  the executive, is a n  integra l a rm of the government of  

Qu eens l and .  Effective democratic government is re l i ant on the concept of the separat ion of the powers 

exercised by those three a rms so that no one a rm of govern ment can exercise or abuse tota l power. Th e 

govern ment through the l egis latu re, e lected by un iversa l suffrage, makes the majority of Queens land ' s  laws. 

An independent j ud ic iary interprets those laws and with the ass ista nce of a n  i ndependent lega l p rofess ion 

d evelops the common law and  ensu res the rea l isat ion of c it izens '  rights aga inst other  cit izens or  aga inst the 

state.  An independent executive ensu res that orders of cou rts i n  respect of those rights a re enforced . As 

Justice Stevens of the US Supreme Cou rt noted in de l ivering the majority op in ion in Hamdan v Rumsfe/d:
10

"[t] he  a ccu mu l at ion of a l l  powers l egis lative, executive and  j u d ic ia l  i n  the same hands  . . .  may j u st ly be 

pronounced the very d efi n it ion of tyra n ny ."  I n  Qu eens la n d 's democracy, an  i ndependent lega l  p rofess ion has 

a d uty to ensure that every c i t i zen has access to the ru le  of l aw, enforced by independent cou rts, p rovid ing 

eq ua l  j u stice for a l l , regard less of  gender, race, sk in co lou r, rel ig ion, power, wea l th  or  sexu a l ity. The H igh 

Cou rt of Austra l i a  recogn ised i n  The Australian Communist Party v Commonwea/th
11 that the essence of a

modern democracy is the o bserva nce of the ru le  of law.  

I ndependent lawyers have a cruc ia l  ro l e  i n  the enforcement of the ru le  of law. They have a fid uc iary d uty to 

protect a n d  p u rsue the i r  c l ients' rights, unswayed by the power, p rivi lege or  wea lth  of others and  s u bject on ly 

to the i r  d uty to the court as  officers of the cou rt .  Ensuring access to the ru le  of law wi l l  someti mes req u i re 

advocacy on beha lf  of the l east popu l a r  and  l east attractive membe rs of society aga inst govern ments, the r ich 

and powerfu l ,  and i n  d efiance of popu l i st views and media and pub l i c  harassment.  U lt imately a lawyer wi l l  

p u rsue those rights i n  i ndependent cou rts, p res ided over b y  j udges w h o  d etermine  d isputes accord ing t o  the i r  

oath or  affi rmation to at a l l  t imes and  in  a l l  th ings d o  eq ua l  j ustice to a l l  persons a n d  d ischarge the d uties and

responsib i l it ies of  office accord ing to law to the best of  the i r  knowledge and  ab i l ity without fea r, favou r  or  

affection . 1
2 

U nti l  comparatively recently the low n u m bers of Qu eens land women lawyers, espec ia l ly at the Bar  a n d  on the 

Bench ,  has  meant the fema le  j u rispru d entia l  perspective has  been a bsent from the deve lopment of the 

com mon law and the enforcement of the ru le  of law.  

10 
11 
12 
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Pr ior to 1990, there were no women jud ic ia l  officers i n  Qu eensl a n d .  Many have s ince been appo inted, to the 

adva ntage not j u st of women but of the whole lega l profession and the wider  co m m u n ity. The i ncrease i n  

n u m bers of  women lawyers and  j u dges has not  been  s im i l a rly refl ected i n  the n u m bers of  women at the 

Queens land Bar  and  at the h ighest levels of the lega l p rofession .  Th is  is  desp ite the fa ct that for many yea rs 

women have gradu ated from Queens la nd ' s  law schools in equa l  or greater n u mbers to men and  with at least 

the i r  share of the gl itter ing prizes.  The loss has been Queens land 's .  Whi lst women ba rristers and  ju dges 

rema in  very much  a m inority, women 's  j u risprudent ia l  perspect ives a re not fu l ly heard and acted u pon, 

com m u n ity percept ions of j u st ice may be d i m i n ished and confidence i n  democratic governance may be 

lessened .  

As  a means  of  a d d ressing the under-representation of women a n d  other non-trad it iona l  groups i n  the law, 

Just ice Ruth McCal l AO has expressed caut ious support for a forma l  and  thorough exa mi nat ion of the process 

of j u d ic ia l  appo intments i n  Austra l i a .  Her Honour  observed that she did not want to rehearse "yet another  

recitat ion of i nd igest ib le  a n d  depressing statistics contrast ing the n u m ber  of women graduat ing from law 

school  with outsta nd ing academic  qua l if icat ions with the n u m ber of women i n  the profession,  l et a lone on the 

bench . . . .  [We] . . .  cou ld recite these statistics i n  our s leep."13

Whi lst I em pathise with Just ice M cCal l ' s  astute observations, I d o  intend to use statist ics to show the cu rrent 

u nsatisfactory l ow representation of women at the Qu eens land  Bar. Statistics provid e  some yardst ick by 

which to measure progress, or  the lack of it. They he lp  esta b l ish the need for positive cha nge. They provid e  a 

cata lyst for a conversat ion a bout d eve lop ing strategies to br ing a bout change. They a re an  anchor  po int 

aga i nst which to measure the va l ue  of remed ia l  strategies u n derta ken .  

I n  Queens land  i n  2008, we have a Governor a n d  Governor-Genera l-e lect, Ms Quentin Bryce AC, a n  adm itted 

ba rrister who, a lthough she never practised, has been a great supporter of and  advocate for women in the 

law. Last year, Qu eens land Federa l  Cou rt justice, Susan Kiefe l, jo i ned Victor ia ' s  J u stice Susan Crennan so that 

two of the seven members of the H igh Cou rt of Austra l i a  a re now wo men.  On  30 J u ly th is  yea r, I ce lebrated 

my tenth ann iversary as  Pres ident of the Queens land Cou rt of Appea l .  Th i rty-three per cent of my Supreme 

Cou rt co l l eagues a re women,  i nc l ud i ng Just ice Cather ine Ho lmes on the Cou rt of  Appeal ,  Just ice Marga ret 

Wh ite, the fi rst woman Supreme Cou rt j u dge, and  Just ice Roslyn Atkinson, the fi rst woman Cha i r  of the 

Queensland  Law Reform Com miss ion .  Over 20 per cent of Distr ict Cou rt j udges, inc lu d i ng Chief J udge Patsy 

Wolfe and  J u dge Lea nne  C lare SC, the former a n d  fi rst woman Queens land Di rector of Pub l i c  Prosecut ions, are 

women .  Th i rty-two per cent of Queens land  magistrates, i nc lud i ng former Chief Magist rate D i  F i ngleto n, a re 

women .  The President of the Queens land Law Society is Ms M egan Ma hon,  a 38 yea r o ld  lawyer from 

Toowoomba with two schoo l -age ch i l d ren .  A l l  th is  suggests that women l awyers a re we l l  represented in  

Queens land ,  a fa r cry from 18 yea rs ago when there was not  one woman jud ic ia l  officer. 

But the pau city of women at the Queens land Bar, which pr imar i ly  provides the independent lega l advocates 

who assist courts i n  d evelop ing the com mon law and i n  u p ho ld ing  the ru le of law, bel ies that conc l us ion .  I n  

2004-2005 14 there were 5 7 7  j u n ior  members o f  t h e  Bar  o f  w h o m  8 5  ( 14.7 p e r  cent) were women and  71  s i l ks,

on ly one of whom was a wo man .  Overa l l  13.4 per  cent of the Qu eens land  Bar  were women.  Present ly, it has

899 members, 808 j u n iors of whom 145 (17 .9 per  cent) are women and 91  s i l ks, fou r  (4.4 per cent) of whom 

a re women .  That means that cu rrent ly, the Queens land Bar  is comprised of 16.6 per cent women .  I n  fou r  

yea rs there h a s  been some, a l beit s low, progress :  16 .6 p e r  cent u p  from 13.4 p e r  cent. At t h i s  rate i t  w i l l  take 

another  th ree d ecades to reach roughly equa l  n u m bers of men a n d  women at the Bar  in Queensl and .  

Last yea r, not on ly  were no Queens land  women ba rristers a ppointed sen io r  counsel ,  there was  not one 

woman  a ppl icant.  The Bar Associat ion of Queens land ("BAQ") constitut ion req u i res that  two of  i ts  Cou nc i l  

13 
14 
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members m ust be women, two must be s i l ks, two must be regiona l  mem bers, two must be members of 

between three and  10 yea rs stand i ng and  one must be a member of l ess than three yea rs stand ing .  Last year 

40 ba rristers stood for e lect ion ;  s ix or  15 per cent of the cand idates were women .  Only two of the s ix were 

e lected to the Cou nci l ,  representing 11.8 per cent of Counc i l  membersh ip, an even sma l l e r  proport ion than  the 

a l ready sma l l  p roportion  of women at the Ba r. 

S ince I have been President, the Queens land  Cou rt of Appea l  resea rch officer records the percentage of 

women in the tota l n u mber  of a ppearances by ba rristers. In 2004 a l itt l e  over 16 per cent of appearances 

were by women barristers. Concerningly, this ca lendar  year less than 6.5 per cent of tota l appearances were 

by women ba rristers. That is  a lmost a 10 per cent d ecrease i n  a ppearances by women barristers i n  

Qu eensl and 's  h ighest cou rt over t h e  last five yea rs. 

One reason for th is  regression may be that the sma l l  n u mber of sen ior  women at the Queens land Bar is 

regu l a rly dep leted through j u d ic ia l  a ppo intments. Because they a re so few, the dep let ion is  p roport ionately 

h igh.  But th is  is  not a satisfactory response.  There a re s imp ly  too few wo men at al l  leve ls  of the Queens land 

Bar. I n  a recent su rvey of Qu eens land  women barristers, the most frequent response as to why the proport ion 

of women at the Ba r has rema ined low was "ch i l d ren or  fa m i ly respons ib i l it ies" . 15 In  one sense I fi nd  th is

su rpris ing. My experience was that  once a ba rrister's practice is esta b l i shed,  the Bar offers a d egree of  

flexi b i l ity, a l beit tempered by a cha l lenging leve l of unpred ictab i l ity, wel l  beyond that  ava i l ab le  as an  

emp loyee. Provided flexib le  ch i l d  ca re i s  a ccessi b le, l ife at the Bar  can be fam i ly-friend ly. 

Unquestionab ly, a major  reason for the sca rcity of Queens l and  women ba rristers i s  that recogn ised i n  the 

se mina l  study of the status of women at the Victor ian Bar by H u nter and McKelvi e : 16 even when barr iers to

entry to the Bar for women a re a bsent, so l icitors' b riefi ng practices th emse lves present a va riety of barri e rs to 

women's  advancement. 17 P rofessor Rosemary H u nter exp la ins :

"Women barristers, like women lawyers everywhere and in  all branches of the profession, tend to 

find themselves in the less prestigious and less remunerative courts, practice areas and cases 

(Schulz and Shaw, 2003
18

). "19

I n  2004, the Law Cou nc i l  of Austra l ia ,  recogn is ing that th is  is a genera l  profess iona l  problem, not a women' s 

issue, sought to remedy it th rough its Equa l  Opportun ity Br iefing Po l i cy.  20 The po l i cy has  been adopted by the 

Bar  Associat ion of Queens land ,  together  with  a com mendab le  20 po int  po l icy on equa l  opportun it ies for 

women .  It has a lso been i nvoked in Queens land  by govern ment, by many lega l fi rms and  by government 

agenc ies. The po l icy d oes n ot d i rectly req u i re women to be br iefed but that part ic ipa nts consider  bri efing 

women and regu la rly report on their efforts. Professor H u nter notes that such model br iefing pol ic ies rema in  

tentat ive a n d  incomplete. 21

Qu eensl and  women barristers i nform me that the po l i cy 's widespread adopt ion has had  l itt le i m pact on the 

qua l ity a n d  quantity of work they receive. Too often, so l ic itors '  fi rms pay no more than l i p  service to the 

po l i cy, so that they can c l a im comp l iance .  

15 

16 
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Professor H u nte r a rgues that mode l  b riefing po l i cies d o  not dea l  d i rectly with homo-soc ia l ity (the way i n  which 

men network, soc ia l ise and  fee l  most comforta b le  with male peers) .  She contends that th is  is a s ignificant 

contributor to women not be ing br iefed in proport ion to the i r  num bers at the Bar, particu l a rly as ma le  

so l i c itors i n  private law fi rms rema in  the greatest sou rce of  work for barristers. Th is, she contends, is  the  

ha rd est factor to d escribe  and  to  address. But  she is te ntatively optim istic :  you nger ma le  so l i citors d o  not 

seem to exh ib it  the same gender  biases as the i r  o lder  col leagues.  22 Like Professor H u nter, I am optim istic that

o u r  you ng men lawyers wi l l  be part of the so lution :  young ma le  ba rristers wi l l  encou rage and  support the i r

women co l leagues at the Bar  and  young ma le  so l i citors wi l l  b rief them, thoroughly and  often .  

The N e w  South Wa les government h a s  recently annou nced a po l i cy cons iderably more fa r-reach ing t h a n  the 

Equa l  Opportun ity Briefi ng Po l icy i n  a n  attempt to red ress the imba la nce of fema le  ba rristers at the N ew 

South Wa les Bar  where, much  as i n  Queens land,  on ly  one i n  five ba rristers a re women, rank ing it as one of the 

most ma le-dom inated professions i n  the State .  It wi l l  encourage a l l  i ts  government agencies to bri ef equa l  

n u m bers of ma le  and  fema le  ba rristers. 2 3  I understa nd the Queens land govern ment under  its fi rst fema le

premier, Anna B l igh, is  now a lso cons ider ing th is  po l i cy. 

Solving the problem of low fema le  mem bersh ip  of the Bar  is not a wom a n 's issue.  Good -hea rted, right­

th inking men with i n  the lega l p rofession and  in the wider com m u n ity, and  there a re a l ot of them and not a l l  

o f  them a re you ng, want the  issue  resolved .  They want  to  be part o f  the so lut ion wh ich  they recognise is i n

the service of  j u st ice, not  j u st to women,  but to  a l l  m embers of  the l ega l profession and  broader com m u n ity. 

Ensu r ing that the Queensland  Bar is  a p l ace where c lever, eth ica l ,  ha rd -working you ng women lawyers a re 

welcomed and  where they a p p rehend they can enjoy a cha l lengi ng, exciting a n d  i n  every sense rewardi ng l ife ­

long career is essenti a l .  The so lut ion wi l l  be ach ieved when there a re roughly eq ua l  n u m bers of women and  

men at a l l  levels of sen iority at the Queens land  Ba r. 

On th is  issue, Queens land can learn from Victor ia which has undoubted ly led the way in Austra l i a  in ma king 

women more welcome at the  Bar .  Perha ps th is  was because of the ear ly contribut ion of women l i ke Joan 

Rosanove, who was a d m itted to the Bar there i n  1923 .  I was certa i n ly insp i red by her  b iograph/4 when I was

a young l awyer. By contrast, the fi rst woman at the Qu eensland  Bar, Na ida  H axton,  was not adm itted for 

another  23 years i n  1966. 25

An even more s ign ifica nt factor beh ind  the Victorian  Bar's  leadersh ip  i n  provid i ng a fema le-friend ly 

environm ent was the H u nter a n d  McKelvie report . 26 The report 's  cred ib i l ity and  effectiveness was enhanced

by the su pport given to it by Just ice Stephen Cha rles, then of the Victorian  Cou rt of Appea l .  J ustice Cha rles 

recogn ised that strong representation of women at the Victor ian Bar  was i m portant for the strength and  

cred ib i l ity of  the profession genera l ly and  u lt imately the co m m u n ity's confidence i n  it . 

A th i rd reason why the Victor ian  Bar i s  seen as relatively woma n -friend ly is the work of the Victorian  Women 

Ba rristers Associat ion ( "WBA") . Last yea r 's WBA activit ies inc luded support of women i n  Timor  Leste; 

awareness-ra is ing of the evil t raffick ing of south-east Asi an  women and g ir ls  i nto Austra l i an  prostitut ion; 

forg ing l i n ks with Me lbo u rne women law stu dents; sem ina rs on  genera l  CLE and ge nder  issues, especia l ly 

those affect ing women ba rristers; the ora l  h i story project of past convenors a n d  the related e -fi lm ;  the tou ring 

exh ib it ion,  "Women Ba rristers i n  Victoria, Then and N ow"; and the study in partnersh ip  with Victoria 

U n iversity of why ba rristers leave the Bar .  The WBA has, over m a ny yea rs, n u rtu red and supported Victor ian 

women barristers and those women who may cons ider jo in ing the Victor ian Bar .  
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For those sceptics who sti l l  d o  not comprehend why the Queensl and  Bar  needs to become fema le  friend ly, 

D u rham U n iversity's Er ika Rack ley in a recent a rt ic le27 exp la ins :

"Did you hear about the Law Faculty who refused a woman's application to become a student 

because her presence would 'distract the attention of the young men'? Or about the attempt to 

challenge a planning tribunal's decision on the grounds that the tribunal was pregnant? .. . Surely 

you must have heard about the US law student graduated third in her class and was offered a job 

in a top US law firm - as a legal secretary? . . .  Did you hear about the judge, who, on her 

appointment to the bench, received the traditional honorary membership of the Tattersall's Club, 

Australia's self-proclaimed premier private members' club, only to find this hastily withdrawn 

once they realised she was a woman ?"
28 

M ost of Rack ley 's  horror stories have positive end ings. She conc ludes :  

"Remember Belva Lockwood - the student refused entry to the University of Columbia's law 

faculty because her presence would distract the attention of young men - she went on to become 

the first woman to be admitted to practise before the US Supreme Court. And the top ranking 

student offered the job of legal secretary, that was Sandra Day O'Connor, the first female judge 

to sit on the US Supreme Court. You can't have forgotten about the female judge asked to leave 

the room after dinner so that her male colleagues could enjoy their port and cigars in peace -

that was Brenda Hale, and she refused to go. How about the . . .  attempt . . .  to disqualify a . . .  

female judge . . .  because [she was] pregnant . . .  well, [it] . . .  eventually failed . . .  Finally, remember 

Tattersall's, the male members-only club who withdraw their invitation to a newly appointed 

judge on learning her sex . . .  well, some things never change. "29

Rack ley's ta les  (and  most tra i l -b laz ing women l awyers h ave the i r  own as good or better) affi rm that the 

position  of women in  the lega l  p rofess ion has  improved as  the proport ion of women l awyers and  j udges has 

increased.  They encou rage me i n  th inking  that the present woefu l u n d er-representat ion of women at the 

Queens land Bar  wi l l  cha nge. 

Society has  posit ively evolved s ince ancient Athens when women could l it igate on ly th rough guard i ans  and  

from med ieva l E u rope 's  t r i a l  by  com bat. Twenty-fi rst cent u ry women advocates w i l l  never have the chance to  

ascerta in  how they wou l d  have fa red with the i r  rock i n  the sack  aga inst the l i kes of  David Jackson QC, Wa lter 

Sofronoff QC or  Bret Walker  SC buried waist-deep and a rmed with a mace! 

The equa l  pa rt ic ipat ion of women in an effective i ndependent lega l p rofess ion i s  to the benefit, not on ly of 

women a n d  gi rls, but a lso of men and boys. A dearth of women barristers d im in ishes and undermi nes the 

effectiveness of the independent lega l p rofession ' s  dem ocratic ro l e  so that u lt imate ly it i s  a com m u n ity 

p rob lem.  That is why the l egis latu re is so eage r to ensure that women p lay the i r  appropriate role in the th i rd 

arm of govern ment, the j u d ic ia ry. That is a lso why lea d i ng ma le  j u rists, i nc l ud i ng Just ice M ichae l  McH ugh30

and  J u st ice M ichae l  Ki rby,31 when speak ing extra-cur ia l ly, a rgue for more to be done to assist women  to

part ic ipate equa l ly at the Bar. 

27 
28 
29 
30 

31 

E ri ka Rackley, 'J udic ia l  Diversity, the Woman Judge and Fa i ry Tale End ings' 27(1) (2007) Legal Studies 74-94. 
Above 77. 
Above 91-92. 
The Hon Michael  McH ugh AC, (Speech del ivered at a dinner to mark the occasion of the presentation of Senior Counsel  at the 
H igh Court, Canberra,  January 2005), provided by Mr Dan O'Connor, Chief Executive, Bar Association of Queensland, 2005; The 
Hon Michael  McHugh AC, 'Women Justices for the H igh Court' (Speech del ivered at a High Cou rt D inner  hosted by Western 
Austra l ia  Law Society, 27 October 2004).  
The Hon Justice Michael  Kirby AC CMG, 'Women in  Law - Doldrums o r  Progress?' (Speech del ivered at a Women Lawyers of 
Western Austra l ia  function,  Perth, 22 October 2003; The Hon Justice Michael  Kirby AC CMG 'Women Lawyers - Making a 
Difference' (1998) 10 Australian Feminist Low Journal, 125; The Hon Justice Michael  Ki rby AC CMG 'Women in the law - What 
next?' (2002) 16 Australian Feminist Law Journol 148. 
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Women a n d  men  Queensl and  law students, l i ke Just ice Michae l  Ki rby and  former Just ice M ichae l  McH ugh and  

Stephen Char les, can be  part of  the solut ion.  I u rge you  to consider  a career at the Qu eens land Bar. For the  

d i l igent and  eth ica l  who enjoy lega l a rgu ment, it is a stim u lat ing and  reward ing career .  Whether you  a re a 

man  or a woman,  a ba rrister or so l ic itor, a l ega l  academ ic, a n  i n -house corporate lawyer, a com m u n ity legal  

service lawyer or  a po l i cy-ma king b u reaucrat, you ca n support and n u rture women at the Bar and encou rage 

other  women with the req u isite ski l l s  to jo in  it. When they a re equa l ly represented at a l l  levels of sen iority at 

the Queens land Bar and  Bench, women wi l l  at last be  fu l ly  contri but ing to the d eve lopment of the common 

law and ensu ri ng access to the ru le  of law i n  the service of just ice and  the good governance of dem ocratic 

Queensl and .  
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The rule of law questions raised by the case of Dr. Haneef 

Stephen Keim SC 

This paper was delivered to a seminar of the Queensland chapter of the International Commission of Jurists at 

the Bar Common Room in Brisbane on 16 April 2008.

The Rule of Law 

I n  my op in ion,  the lead i ng paper  in recent years1 on the content and  nature of the ru le  of law is the S ixth David

Wi l l i ams Lecture de l ivered o n  Thu rsday, 16 November  2006 for the Centre for Pub l i c  Law2 by the U n ited

Kingdom's sen ior  Law Lord, Lord B ingham of Cornh i l l .  

I n  h i s  speech, Lord B ingha m stated the fu nda menta l p rinc ip le  represented by  the  ru le  o f  law and  then  eight 

su b-ru les which a re i ntegra l to that pr inc ip le .  I wi l l  state them br iefly as  a backdrop to the events concern ing 

Dr. Haneef. 

The core of the ru le  of law, accord ing to Lord B ingham, is that a l l  persons  and  authorities with i n  the state, 

whether pu b l i c  or  private, shou ld  be bound by and  entit led to the benefit of laws pub l ic ly and  prospective ly 

promu lgated and pub l ic ly a d m i n istered i n  the courts. The pr inc ip le  was stated pith i ly by John Locke in  1690 as 

"Where-ever law ends, tyra nny begins"3•

The fi rst su b-ru le  of Lord B ingham is that the law must be accessib le  and  so fa r as possi b le, i nte l l igi b l e, c lear  

and  pred icta b le .  

The second su b-ru l e  is  that questions of l ega l right and  l i ab i l ity shou ld  ord ina ri ly  be resolved by app l icat ion of 

the law a n d  not the exercise of d iscretion .  The broader  a n d  more loose ly-textu red a d iscret ion is, the greater 

scope for subjectivity and a rb itra ri ness, which is  the a ntithesis of the ru le  of law. The su b-ru le  req u i res that a 

d iscret ion shou ld  ord i na ri ly  be na rrowly d efined and  its exe rcise capab le  of reasoned d etermi nation .  

The th i rd su b-ru le i s  that the laws of the l and  shou ld  app ly eq ua l ly to a l l ,  save to the extent that  o bjective 

d ifferences justify d iffe rentiation .  

The fou rth sub-ru le  i s  that the law must afford adequate protection of  human rights. Th is  i s  where modern 

ru le  of law theory departs from Professor D icey. H owever, a fa i l u re to inc lude a d egree of su bstantive mora l  

conte nt i n  the concept has the potentia l  to red uce the ru le  of law to fac i le  lega l i sm .  Lord B ingham says : 

"A state which savagely repressed or persecuted sections of its people could not . . .  be regarded as 

observing the rule of law, even if the transport of the persecuted minority to the concentration 

camp . . .  were the subject of detailed laws duly enacted and scrupulously observed. " 

The m i n i m u m  level of h u m a n  rights p rotect ion or su bstant ive mora l  content to amount to the ru le  of law wi l l  

rema in  a matter of some controversy. 

Although the recent case of Corner House Research v Serious Fraud Office (the BAE Systems Case) found at 
http://www.ba i l i i . org/ew/cases/EWHC/Admi n/2008/71 . html  (down loaded 16 Apr i l  2008) is another va l uable sou rce of 
d iscussion of the ru le of law. 
Print and audio copies of the speech may be accessed at 
http://www.cpl . l aw . ca m . a c.uk/past act iv it ies/the  r t  h o n  lo rd b ingham the  ru le  o f  law .php (downloaded 16 Apri l  2008) .  
From the Second Treatise of Government, section 202.  
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The fifth su b-ru l e  is that means must be provided for resolving, without proh ib itive cost or i nord i nate de lay, 

bona fid e  civi l d isputes which the parties themselves a re una b le to resolve. 

The sixth su b-ru le  is  rega rd ed by Lord B ingham as of fu ndamenta l importa nce.  M in i sters and pub l i c  officers at 

a l l  l evels m u st exercise the powers conferred on them, reasonab ly, in good fa ith, for the pu rpose for which the 

powers were conferred and  without exceed ing the l i m its of such powers. 

The seventh ru l e  i s  that adjud i cative p rocedu res provid ed by the state shou ld  be fa i r .  Th is  su b-ru l e  i nc ludes the 

em phas is  on open j usti ce.  It i nc l udes the need for i ndependent and impart ia l  adj u d icators. It i nc ludes  the 

d isc losu re of evidence ( inc l u d i ng evidence usefu l to the defence) and i nc ludes a mean ingfu l right to be heard .  

The fi na l  su b-ru l e  is  that t h e  state m ust comply with its ob l igat ions i n  i nternationa l  law, t h e  law which whether 

deriving from treaty or  custom and practice, governs the conduct of nat ions.4

Lord B ingham's speech, of cou rse, expa nded on th is  bare statement of the ru le  and  su b -ru l es i n  a way which 

gave them l ife wh ich  may not have been present i n  th is  ba re recitat ion .  

Introducing D r .  Haneef 

I now turn to d iscuss the events of the last nea rly 10 months in wh ich, accord ing to M r. Keelty, Dr.  Haneef has 

been the subject of remorseless a n d  u n remitt ing expend itu re of resou rces d i rected at Dr.  H a neef's reputation 

as  a law a bid i ng person .  

The secret to a l l  storytel l i ng, whether the nove l ;  l ega l submiss ions; or  documentary ma king is the chronology. 

Th is chrono logy of the State's act ions aga inst Dr. Haneef has been mod ified many t imes as new events have 

come to my knowledge and to match the i nte rest of va ri ous a u d iences. My experience has been that the 

chronology, itse lf, i s  powerfu l ,  d ramatica l ly, and I wi l l  try to excl u d e  my editor ia l  comment from the na rrat ive . 

At the end,  I w i l l  engage i n  some mus ings trying to l i n k  the story to the p rinc i p les espoused by Lord Bingham.  

The Chronology 

On 25 J u ly 2006, Dr .  H a neef gave h is  S I M  card to h is  second  cous in ,  Sa beel Ah med .  5 Dr. H aneef was about to 

leave Brita i n  for h i s  home i n  Banga lore and  had no fu rther use for the card .  

On Fr iday, 2 9  J u n e  2007, fa i l ed  attem pts were made t o  b o m b  two London n ightc l u bs. 

On Satu rday, 30 J u n e  2007, Sabeel's b rother, Kafeel  Ahmed, sent his b rother  a ccess codes to a n  ema i l .  He  then 

d rove a Jeep Cherokee i nto G lasgow a i rport and, thereby, set h imself a l ight. After being kept a l ive by l ife 

support mach ines, he passed away on 2 August 2007. Sabee l  d id  not a ccess the ema i l  message u nt i l  some t ime 

after the G lasgow attack but, after h is  arrest, he  fa i l ed for some t ime to te l l  po l ice of  the ema i l  and  its 

contents. 6

The New South Wales Counc i l  for Civi l Liberties has pub l ished a number  of documents looking at ways in Austra l ia 's law 
enforcement agencies can be made to comply with Austra l ia's ob l igat ions under the Second Optional Protocol to the 

International Convention on Civil and Political Rights aiming ot the Abolition of the Death Penalty. The treaty was ratified by 
Austra l ia  in 1990. 
The date is taken from the charge brought aga inst Dr. Haneef. 
David Marr, Police Ignored Strong Evidence Showing Haneef's Innocence, SMH,  14 Apri l  2008. 
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Dr. Ha neef was a rrested at Br isbane  Airport on Monday 2 J u ly 2007. 78 H e  was q u estioned for 50 m i n utes at the 

a i rport from 11 .05pm.  

Dr .  Haneef was  taken to AFP headq u a rters at Wharf Street. After Dr .  H a neef waited for over two hours i n  a n  

interview room a t  A F P  headqua rters, he  w a s  a l l owed t o  s leep and  questioned t h e  next d ay from 11 .01 a m .  H e  

d i d  not want a l awyer present. H e  freely answered t h e  nea rly 12 hours o f  q uestions that t h e  two pol ice 

officers wa nted to ask h im .9

At 10 .15am on 3 J u ly 2007, an order  was made by M r. J i m  Gord on, magistrate, extend ing the 4 hour  

q uestion ing t ime by  8 hours . 10 At  5 .30pm, M r. Gordon extended the i nvestigation or  question ing t ime by

another  12 hours, the  maxi m u m  a l l owed under  part lC Cri mes Act. 11  An order  to specify t ime d u ring wh ich  Dr.

H a neef cou ld  be he ld  without q u estion ing ( referred to as  "downt ime")  i n  an amount of 48 hours was made by 

M r. Gordon  at 11.05pm on that same even ing, 3 J u ly 2007. 12

By 3 or 4 Ju ly, London t ime, U K  po l ice had accessed Kafeel 's  ema i l  message. 13 That message made  it

adeq u ately clear that Sabeel had no  knowledge of his b rother's  act ions or  p lans  and was not part of a ny 

terrorist o rga n i sation .  That was accepted, l a st week by Just ice Ca lvert -Smith on Sabeel 's  sentence hear i ng. The 

AFP has never made this i nformation ava i l ab le  to Dr. H a neef's defence l awyers. The AFP refuses to 

acknowledge if or  when it received this informat ion. 14

On 5 J u ly 2007, two AFP officers a rrived i n  London to work cooperatively with U K  a uth orities i n  re lat ion to the 

i nvestigation .  

A fu rther order  for specified t ime of  96 hours was  made  7 .05  pm on Thu rsday, 5 J u ly 2007. Dr .  H a neef's 

so l ic itor, Peter Russo, was p resent but was excl uded from the room wh i le  M r. Gordon read secret i nformation 

te ndered to h im by the AFP app l ica nt. 15

I was engaged on Friday, 6 J u ly 2007. 

On Monday, 9 J u ly 2007, I appeared on an app l icat ion for 5 d ays of d owntime .  I a rgued that a fa i l u re to 

provid e  the basis on which the app l i cat ion was bei ng made  was a b reach of natu ra l  j u stice imp l i ed  by 

s .23CB(6) which provides "the person, or  his lega l representat ive, may make representat ions about the 

app l icat ion" .  After my submissions, M r. Gordon adjou rned the matter for two d ays to a l l ow the AFP to o bta i n  

lega l advice.  H e  made a n  i nter im d owntim e  order  for two d ays. 16

10 

11 
1212 

13 

14 

15 
16 

Most of the facts that a re not with in  my own knowledge a re taken from an app l ication by Adam Simms pursuant to 
s .23CA(8)(m) Crimes Act 1914 (Commonwealth ) ("the Crimes Act" ) and Statutory Declaration in support a lso by Mr. S imms, a 
Special Member of the Austra l i an  Federal Pol ice ("the AFP") .  These documents were provided to Dr. Haneef's lawyers on  
Wednesday, 11  J u ly 2007. The  appl ication was  tendered to the magistrate hearing the downtime app l ications, Mr.  J im Gordon, 
and  the Statutory Dec la ration was made by Mr.  S imms before the magistrate at approximately 2.30pm, that same day. 
The arrest was pursuant to s.3W Crimes Act. The a l leged offence was pursuant to s . 102.7(1) Criminal Code (Commonwea lth) 
("the Code").  The menta l  e lements for th is  offence inc luded an  element that Dr. Haneef knew the organisation to which he
supp l ied the S IM ca rd was a terrorist organ isation .  
I n  fact, he dec l ined to answer one q uestion which sought h is  attitudes to the I raq and Afghan ista n confl icts. 
Section 23CA(4) Crimes Act provides for a maximum investigation period of 4 hours .  Section 23DA a l lows for extensions of the 
i nvestigation period by a jud ic ia l  officer. The maximum cumu lative extension a l lowed is 20 hours .  See sub-section 23DA(7) .  
Subsection 23DA{7) Crimes Act. 
Downtime is p rovided for in s .23CA(8) .  Many of the heads of downtime requ i re no o rder. The categories inc lude the time to 
convey the person to the ho ld ing fac i l ity (s. 23CA(8)(a )) ;  suspension of question ing to comm u nicate with a lawyer or fami ly  (s. 
23CA{8)(b)) ;  and so on .  Specifying downtime by a judicial officer is p rovided in  sect ion 23CB and referred to i n  s .23CA(8)(m) .  
See  David Marr, Police Ignored Strong Evidence Showing Haneef's Innocence, SMH,  14 Apr i l  2008. Marr's sou rce suggests that 
U K  pol ice had accessed the emai l  with in  72 hours of Sabeel Ahmed's arrest. 
This information i s  taken from press reports. As well as Marr's a rtic le (footnote 13 a bove), see Nata l ie  O'Brien at 
http://www. thea ustra l i a  n .  news.corn . a u/ story/0, 25197 ,235522 71-2  702, 00. htm I . 

This exc lusion is documented in an affidavit by Anna Cappel lano, read in a subsequent hearing before magistrate Gordon .  
The order was  u nnecessa ry. Sect ion 23CA(8)(h) has  the effect of  authoris ing downtime d u ring the  t ime it takes to decide an  
app l ication for downtime. 
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On Wed nesday, 11 Ju ly  2007, the AFP was represented by M r. Howe, a Queen's Cou nsel  from Ca nberra . Dr. 

Haneef's lawyers were provided with M r. S imms' Appl icat ion and Statutory Dec larat ion i n  support. This 

materia l  states, i nter a l i a :  

"The investigation in Australia and the U K  has significantly progressed . . .  There is a continuing 

need to collate and analyse information sourced from overseas authorities . . . To date, UK 

authorities have executed multiple warrants with many warrants still progressing . . .  Relevant 

evidential material has been, and continues to be, forthcoming from these warrants . . .  A senior UK 

officer has arrived in Australia to assist with the investigation . . .  Two AFP officers were sent to the 

UK (arriving on 5 July)". ( Em phasis added . )  

I a rgued that  M r. Gordon  shou ld  d i squa l ify h imself on  the ground  of  a pprehended b ias i n  that  he had spent 

t ime a lone with the app l icant i n  previous  app l icat ions where Dr .  Ha neef and h is  lawyers were not present; 

when he had sent M r. Russo out of the room; and when he had hea rd and granted app l i cat ions for search 

warra nts. M r. Gordon adjourned u nt i l  Fr iday to cons ider the matter. 

On Fr iday, 13 J u ly 2007, the AFP withd rew the i r  app l icat ion for more d owntime.  M r. Gordon did not have to 

dec ide the app l icat ion to d isq ua l ify h imse lf. That even i ng, go ing i nto the next morn ing, Dr.  Haneef was 

q u estioned for another  12 hours us ing up the ba la nce of the ava i l ab le  24 hours of q u estion ing t ime.  

Ea rly on Satu rday, 14 J u ly, Dr.  H a neef was charged with an  offence p u rsuant to s . 102 .7 (2 )  of the Code . 17

On that Satu rday, I app l ied for ba i l  for Dr.  H a neef before magistrate, Ms. Jacqu ie  Payne. Pu rsuant to s. lSAA 

Crimes Act, I needed to show that there were "except iona l  c i rcu mstances" .  One of the grounds  re l ied u pon  to 

show exceptiona l  c i rcu mstances was the weakness of the Crown case. I re l ied on M r. S imms' materi a l  as 

i nd icat ing the weakness of the case as  wel l  as aspects of the submissions  by the DPP officers who appeared for 

the Crown. 18

U n beknownst to any of Dr. Haneef's lawyers, short ly after the ba i l  app l icat ion fi n ished,  fou r  sen ior Austra l i an  

Federa l  Po l i ce  officers, Dav id  Cra ig, F rank  Prendergast, Ramz i  Jabbour  a n d  Luke  Morrish, d i scussed the  

poss ib i l ity that the ba i l  app l i cat ion m ight be successfu l . 19 They came u p  with  a contingency p l an .  They wou ld

get the M i n ister for I m m igrat ion to cancel  Dr .  Haneef's visa.  Th i s  wou ld  a l l ow them to keep  Dr .  H a neef i n  

d etention .  At  5 .22pm on Satu rd ay, M r. Cra ig was ab le  to report that  these "conti ngencies" were " in p lace" . 

M r. Craig d oes not say to whom i n  the M in iste r's office o r  to whom i n  the Department of I m m igrat ion and  

Cit izensh ip  he  spoke, to put the p l an  i n  p lace.  On  Monday morn i ng, 16 J u ly 2007, at 8 .10 am, Mr .  Morrish, one 

of the Austra l i an  Federa l  Po l ice officers, forwarded M r. Cra ig's affid avit to Peter  Wh ite, a high ra nking officer i n  

the Department of  I m m igrat ion and  Cit izensh ip .  M r. Wh ite wou ld ,  short ly thereafter, prepare a l l  the 

documentation which wou ld  a l l ow the M i n ister for I m m igration, M r. And rews to cance l  Dr.  Haneef' s  visa . 

17 

18 

19 

The mental element for th is offence on ly i nvolves recklessness as  to whether the o rgan isation to which the S I M  card was given 
was a terrorist organisation. This was d ifferent to the cha rge on which Dr.  Haneef had been a rrested where the mental e lement 
was knowledge that it had been a terrorist orga nisation .  
One of those officers, Mr.  Porritt, said on the question as  to what matters were re l ied on by the Crown to show that Dr. Ha neef 
was reckless as to whether the persons to whom he  gave the S I M  ca rd constituted a terrorist organisation, :  "He l ived with 
these people [since acknowledged to be wrong]; he may have worked with these peop le; he associated with them." 
See http://www.theaustra l i a n . n ews.com .a u/story/0,25 197,22688973-601,00 .h tm l . This page inc l udes the l i nk  to the emai l s  
d iscussed (viewed 5 November 2007) .  
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At approximately 11 .30am on that Mond ay, ba i l  was granted by Ms .  Payne, subject to su reties a m o u nt ing to 

$10,000. In her d ecis ion, Ms.  Payne sa i d :  

"The case against [Dr. Haneef] as told to me o n  Saturday, was a SIM card which belonged to [Dr. 

Haneef] was left in the United Kingdom with his second cousin with whom he was residing. There 

was no evidence before me the SIM card was used in any terrorist activity. 

Further, the SIM card was given to the UK suspect 2 [Sabeel], more than 12 months ago, and, in

relation to the element of the offence there have been no submissions to support the element of 

the offence that the defendant was reckless, other than that he was living with UK suspects 1 and

2 {Kafeel] and he gave the SIM card to UK suspect 2. " 

I n  sett ing out her  reasons for gra nting ba i l ,  Ms .  Payne a lso sa i d :  

"1. The Crown does not  allege that the defendant has any direct association with any terrorist

organisation and further [concerning] the provision of the resource, the SIM card, the 

defendant ... was reckless as to whether the organisation was a terrorist organisation. 

2. There is no evidence or submission that the SIM card was used or associated with any

terrorist attack or activity other than being in a vehicle that was used in a terrorist attack. 
"20 

Shortly after 1.00 pm, the same d ay, M r. And rews cance l led Dr. Haneef's work visa, thus  executing the 

a rra ngements of the AFP officers who had  been party to the ema i l s .  I f  Dr.  Haneef were to m eet h is ba i l  

su reties, he  wou ld  immed iately be taken i nto i m m igrat ion d etent ion .  

On the fo l l owing afternoon, I p laced a n  enve lope conta i n i ng a copy of the transcr ipt of Dr.  Han eef' s  fi rst 

i nterview by the AFP in a taxi which I d i rected to M r. Hed ley Thomas, journa l ist for the A ustralian newspa per.  

On  the fo l lowing d ay, I acknowledged that I had been the sou rce of the tra nscript u pon which M r. Thomas had 

reported.  

On Fr iday, 20 J u ly 2007, ABC journa l ist, Raphae l  E pste in ,  b roke a story on ABC news and  cu rrent affa i rs 

programs, that U K  po l ice had not fou n d  the S I M  card i n  the b u rn i ng Jeep at G lasgow a i rport but i n  Liverpool 

near where Sabeel Ah med was a rrested .  N o  one from prosecution or  AFP sou rces had corrected M r. Porritt's 

statement in the i nterven ing 6 days. 

Ms .  Payne had adjourned the crim ina l  proceed ings u nt i l  3 1  August 2007 for a comm itta l  ment ion .  Dr.  H a neef' s  

l awyers fi l ed  a n  a ppl icat ion seeking that  the charge be struck out or  a mended on  the bas i s  that  it had omitted 

a cruc ia l  e lement of the offence charged . Th is  app l icat ion was made retu rnab le  on 30 Ju ly. The e lement  

concerned the a l l egat ion that the resou rces given ( the  S I M  card }  wou ld  he lp  the orga n isation to whom i t  was  

given (the terror ist orga n isat ion}  engage i n  a terrorist act. 

The Com monwea lth agreed with the need to amend the charge. H owever, they sought to have it put off to 

u nt i l  the committa l  ment ion d ate at the end of August .  Dr. H a neef's lawyers insi sted that the matter be dea l t  

with  on  the proposed m ention  d ay, 27 J u ly 2007. 

2 0  Mr.  Porritt had told the Court in  response to a d i rect q uestion  from the magistrate that the S IM ca rd was found in  the burn ing  
Jeep at G lasgow a i rport. That statement was not  corrected even though there was  a later hearing on the Satu rday (the 
magistrate wanted assistance as to cases on  "exceptiona l  c i rcumstances). There was no attempt to correct the statement when 
the Cou rt reconvened on  Monday, 18 J u ly 2007. 
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As it tu rned out, on Fr iday, 27 J u ly 2007, both M r. Macsporra n SC, who appeared on the mention for the 

Crown, and  M r. Bugg, the Commonwealth Di rector of Prosecut ions, annou nced that the charge wou ld  be 

d iscontinued .21 Magistrate, Ms. Wendy Cu l l ,  struck  the charge out .  M r. Bugg annou nced that he had

cons idered the evidence he ld  by the Crown as wel l  as  evidence l i kely to be o bta ined from i nvestigat ions sti l l  

be ing carr ied o u t  i n  cons ider ing whether  there w a s  a ny p rospect that a conviction wou ld  be obta ined.  The 

p rosecut ion had  col l apsed. 

On  Tuesday, 31 J u ly 2007, M r. And rews re leased an  extract from a chat room conversat ion of 2 J u ly between 

Dr. Haneef and his you nger brother. The extract was s ingu la rly se lective. 22 M r. And rews suggested that the

conversat ion su pported h is  d ec is ion to cance l  the v isa .  23

On Wed nesday a n d  Th u rsday, 8 a n d  9 August 2007, Geoffrey Spender J .  heard a case seeking to set as ide the 

d ecis ion of M r. And rews cance l l i ng the visa. 

On  21 August, Spender  J .  set aside the cance l lat ion of the visa but stayed h is  own order to a l low his d ecis ion to 

be a p pea led .  24

The F u l l  Federa l  Court25 heard the a ppeal  on 15 and 16 November  2007. On 21 December  2007, they uphe ld

Spender  J . ' s  d ec is ion.  They found  that  M r. And rews had acted on a misapprehension of  the proper 

construct ion of the character provis ions i n  s.501 Migration Act 1958 (Commonwealth) .  

On  the  day the d ec is ion was handed d own, new M in i ster, Chris  Eva ns, annou nced that he had cons idered an 

up to d ate br ief from the AFP and that he wou ld not cance l  D r. H a neef's visa. 26

On 16 J anua ry 2008, Chr is Eva ns a n n ou nced that he wou ld  not seek spec ia l  leave to appea l  the dec is ion of the 

Fu l l  Federa l  Cou rt. 

Observations 

The whole  of the  c i rcu mstances i nvolvi ng Dr. H a neef's treatment a re to be i nqu i red i nto by M r. Cla rke QC, a 

ret i red j udge of the New South Wales Su preme Cou rt. Accord i ngly, s ince I may be involved in that process, I 

cannot express d efi n itive op in ions about matters which may be the subject of that i nqu i ry. H owever, I wi l l  

out l i ne  matters wh ich  may confl ict with the ru le of l aw princ ip les out l ined by Lord B ingham.  27

The detention provis ions i n  part lC of the Crimes Act raise a n u m ber  of ru le  of law q u estions. The way i n  which 

these proceed ings were cond u cted ra ise fu rther  q u estions. 

The issue of d etention without tr ia l i s  controversia l .  Although such  provis ions exist ed in the Crimes Act s ince 

1991,  they had not previous ly been used. One may ask what was extraord i na ry a bout what was a l l eged aga i nst 

Dr. Haneef to make use of such proceed i ngs appropr iate. It raises q u estions  a bout the use of d iscret ion to 

21 

22 
23 
24 
25 
26 
27 

See http://www. news.eom.a u/he ra l d sun/story/0,2 1985,22 143907-66 1,00 .htm l .  M r .  Bugg h a d  announced, some days ear l ier, 
that he was conducting a fu l l  review of the case. 
A pol ice trans lation of that chat room conversation is ava i lab le i n  the record of Dr. Ha neefs second interview with police. 
See http://www.abc . net .a u/news/stor ies/2007 /07 /31/1993348 . htm . 

See http://www.a u st l i i . edu . a u/au/cases/cth/FCA/2007 /1273 . htm l  . 

Consisting of Black CJ, French and  Weinberg JJ. See http://www.au st l i i . ed u.a u/a u/cases/cth/FCAFC/2007/203 .htm l . 

http://www.abc . net . a u/news/stor ies/2007 /12/2 1/2 125622 .htm . 

There a re fundamental questions about the natu re of o u r  anti-terrorist laws which were obvious wel l  before Dr. Haneef was 
a rrested.  I do not intend to add ress those broader questions. For discussion of the broader q uestions, see Andrew Lynch, 
Edwina MacDonald and George Wi l l ia ms, ed itors: Law and Liberty in the War on Terror, The Federation Press, 2007 and  
Watching Brief: Reflections on Human Rights, Law and Justice by Ju l i an  Bu rnside, Scribe Pub l i cations, 2007. 
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a l locate rights i n  the crim ina l  j ustice process. 28 It ra ises q u estions a bout the m in ima l  h u man  rights content of

the law re lat ing to cri m i na l  i nvestigat ion .  29

The making of o rders was u nt i l  13 J u ly ca rried out on the basis of i nformation not provided to the d eta inee  or  

(when he had  them) h i s  l awyers. The  i nformation was  on ly  provided rel ucta ntly and  at the assista nce of Dr. 

Haneef's lawyers. This ra ises questions a bout the fa i r  and impart ia l  cond uct of proceed i ngs which took away 

Dr.  H a neef' s  l i berties and had a n  a dverse i m pact on h is  reputation . 30

The contact between the magistrate making the orders and  the i nvest igating  pol ice i n  private ra ised q uest ions 

a bout impart ia l ity and  i ndependence of the process. Those q uest ions got to be a rgued but were not dec ided 

when the app l ication was withdrawn.31

The cond u ct of the hea rings i n  a non-open court s ituat ion raised q uestions a bout the openness of j u st ice .  32

The legis lat ion d oes not proscr ibe open heari ngs but the part ies to the hearing fe lt constra i ned even a bout 

even tel l i ng  journa l ists who the magistrate hear ing the app l icat ions was a n d  the press felt constra ined a bout 

pu b l i sh ing that i nformat ion .  

The recent revelat ions a bout the J i had  ema i l  and  i ts  imp l icat ions for the posit ion of Sabee l  Ahmed ra ise 

quest ions a bout the bona f ide of the po l ice i nvestigat ion .  The fa i l u re of the i nvestigators ever to pass th is  

i nformation on to Dr. H a neef's  lawyers or  to the pub l ic  ra ises q u est ions a bout the respect given to d isc losu re 

ob l igat ions and  fa i r  and  o pen just ice.  33

The attitude  of pol ice and  prosecutors to a fa i r  and  impart ia l  j ust ice system has a l so been raised by the 

inc ident of the mis lea d i ng S IM card i nformat ion .  Prosecutor, Cl ive Porritt, p roba b ly, by acc ident, to ld the Cou rt 

that the S I M  card was found  i n  the b u rn i ng jeep i n  G lasgow. That was wrong. Dr .  H a neef and h is  lawyers had 

no idea where the S I M  card was fou n d .  It seems that  many people i n  the AFP wou ld  have known that the S IM 

card  was found  i n  Liverpool when Sabee l  Ahmed was a rrested .  H owever, no one, prosecutor or  po l i ce officer, 

bothered to te l l  the court or the pub l i c  that th is  i nformation was wrong u nt i l  on 20 J u ly 2007, when ABC 

journa l ist, Raphae l  Epste i n, using UK sou rces, b roke the truth of the matter. No  one has  exp la ined why the 

cou rts and the pu b l i c  were m is led for 6 d ays or  how long this m ight have continued .  This raises real  q uest ions 

a bout the princ ip le  that the cou rts be impart ia l  and that they be p laces where the procedure and system i s  

fa ir .  A keystone of a fa i r  cou rt system i s  that the prosecutors; the po l i ce ;  and  a l l  lawyers who a ppear before 

the cou rts must never mis lead the court as  to factua l  matters or matters of law. Any fa i l u re by authorit ies to 

comply with this ob l igat ion raises rea l q uest ions for the rule of law. 34

The d ropp ing of the c rim ina l  charge against Dr .  H a neef by DPP, M r. Bugg, suggests that the crim ina l  case was 

a lways weak. Subseq u ent i nformation a bout the J i had  ema i l  strengthens that i m press ion .  It i s  to be 

remembered that Dr .  Haneef gave very fu l l  answers i n  both h is  i nterviews. Th is  weakn ess of the case ra ises a 

l ot of q u estions a bout the d ecis ion ma king which resu lted i n  continued d etention of Dr .  H aneef and ,  after two 

weeks of d etention, the charging of Dr. H a neef. Was th is  d ecis ion ma king being made professiona l ly by 

cons ider ing relevant materi a l  and  without extri ns ic factors be ing given weight? If th is  d i d  not occu r, a ny fa i l u re 

goes to the heart of the cri mina l  l aw be ing a n  exa m ple  of the app l icat ion of the ru le  of law. 35

28 
29 
30 
31 
32 
33 
34 
35 

The second sub-ru le .  
The fou rth sub-ru le .  
The seventh sub-ru le .  
Aga in, the seventh sub-ru le .  
Open admin istration of justice is ment ioned in  Lord Bingham's pr imary statement of the ru le .  
The primary statement of the ru le  of law and  the seventh sub-ru le a re two aspects of the ru le  of law ra ised by these factors. 
The seventh sub-ru le i n  pa rticu lar. 
The sixth and seventh su b-rules. 
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There has  been a percept ion i n  the com m u n ity that the d iscreti ons  under  M igrat ion Act to deport people on 

character grounds  a re broad and i m pa rti a l .  There is a perception that M r. And rews, a lthough he has a lways 

den ied th is, may have exercised his d iscret ion for reasons associated with po l it ics and  not the merits of Dr.  

H a neef's character. The doubt about th is  issue i s  strengthened by the fact that M r. Eva ns, p resuma bly on very 

s im i l a r  i nformation, from the same sou rce, came to a com p letely opposite conc l us ion .  Mr .  Kee lty has 

contr ibuted to th is  i mpress ion by h is  statement that he a lways cons idered the crim ina l  case aga inst Dr.  Haneef 

was wea k and  had to ld prosecution  authorities of these dou bts. 36 These matters raise the e lement of the ru le

of law that req u i res d iscret ions to be exercised transparently and  on ly  for the pu rpose for which they were 

gra nted .37

Conclusion 

Tim e  ( both i n  de l ivery and  prepa rat ion)  has a l l owed a considerat ion of on ly some of the quest ions raised by 

Dr. H a neef's treatment. H owever, th is  very i ncom plete ana lysis d oes ind icate that many questions going to the 

princ ip les expressed by Lord B ingham a re raised by the treatment of Dr. H aneef by Austra l i an  i nstitut ions.  

H opefu l ly, M r. C la rke's i n q u i ry wi l l  e lu c idate a lot of the factua l  matters i n  due course.  The normative 

q u estions which a rise may be d ebated for a long t ime i nto the futu re .  

36 

37 

See http://www.aust l i i . edu . a u/a u/cases/cth/FCA/2007 /1273 .htm l . The statement was made in an interview pub l ished in the 
now defunct Bulletin magazine. 
See the second and sixth sub-rules.  
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At the coalface: A life in community law 

Aaron Rathmell  

E l i za beth Morley is the Principal Solicitor at Redfern Legal Centre. She speaks to Aaron Rath me l l  about her life 

and experience in the community legal sector, discussing her early days as a progressive lawyer, volunteering, 

current funding issues and the involvement of large commercial firms in pro bona work. Aaron's annotations 

appear in italics. 

"I was at u n iversity in the 1970's d u ring demonstrations a round  the Vietna m  War. At the same t ime, p rison 

reform was an  issu e.  There was a lso a lot of d i scuss ion a bout th i ngs l i ke victim less crime  and  the obscen ity 

l aws. 1 There was a lot of q u estion ing of the way peop le  had  a lways done th ings. Although, I was not what you

wou l d  d escr ibe as  a 'stu dent rad ica l ' .  I came from a fa m i ly that voted conservative ly and viewed the world 

fa ir ly conservatively." 

The energy of the Vietnam moratorium marches in May 1970 invigorated a range of social change movements 

in Cold War Australia and. After the election of the Whit/am Labor government in 1972, a "reformist mood 

permeated all walks of life".
2 

"By the end  of the t ime I was at u n iversity, I was do ing some work for the Counc i l  of Civi l  L ibert ies on a 

vo l u ntary bas is i n  re lat ion to the Nagle Roya l Com miss ion." 

The NSW Council for Civil Liberties (CCL}, established in 1963 to promote individuals' rights to privacy, freedom 

of expression and freedom of association, made submissions to the Nagle Royal Commission into NSW Prisons, 

in particular Katinga/ Special Security Prison at Malabar, where prisoners were isolated from natural light, air 

and h uman contact. Nagle recommended Katinga/ be closed, and it was, in 1978. 

"Neverthe less, I sti l l  saw my legal career fa i rly conservative ly :  as go ing i nto a norma l  fi rm and  working as a n  

ord i n a ry so l ic itor, wherever that m ight take m e .  I n it ia l ly, I entered p rivate practice. T o  some extent i t  w a s  a

case of my career be ing shaped by the job  I got rather  than  the career be ing chosen by me.  I was p la ced i n  the 

job  I got beca use I looked l i ke the staff partner' s  wife . That was fine, but my c l ients were l a rgely insu rance 

com pan ies and  the fi rm had a fa ir ly rampant and  exp lod i ng workers compensat ion section for i nsurance 

com pan ies .  Rather  than  being persuaded to the c l ient's poi nt of view, I fou n d  working on that s ide of the fence 

on ly  revea led to me  aspects of that s ide of the fence I d i d n't l i ke .  There were at least a coup le  of cases that I

th ink  were fa i rly i l l u m i nat ing for me." 

Elizabeth maintained her interest in progressive causes while working in the corporate sector. 

"I was i nvolved with the Women's Lawyers Association  a n d  had been an office bea rer at one stage. I n  that role 

I became awa re of meetings be ing held i n  re lat ion to esta b l i sh ing a women 's  legal  centre. A pub l i c  meeting 

was he ld  where seventy women lawyers or  so attended . There was a d iscuss ion a bout what role there m ight 

be for such a legal  centre. The debate tu rned a round  whether it shou ld  be an advice and casework service or 

i nstead a resou rces service that add ressed the systemic  issues, and the debate there between a charita b le  

mode l  of service de l ivery and  a rights-based mode l  of service . 3 Th is had  p i cked u p  a bit on  issues that  had  been

raised i n  j u risprudence cou rses. 

Under the 'obscen ity laws', fi l m  and book censorsh ip  decisions were made on a n  ad hoe basis by government offic ia ls  and 
j udges acting a lone.  This has been rep laced by the modern system of comm u n ity-d riven ratings c lassifications. 
See J Basten, R G raycar & D Neal ,  'Lega l Centres i n  Austra l ia', (1983) 6 UNSW Law Journal 163. 
Basten et a l ,  above n 2, p 171. The authors d isti nguish between a model which combines casework with law reform and 
commun ity education i n itiatives, and a pu rely casework mode l ,  described as  a "'band-aid' casework approach". 
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It was c lear  that the core people who were d riving the women's l ega l centre were i n  favou r  of the resou rce 

mode l ,  seeing the connection  between stru ctu ra l  issues, fem in ism and rights. We worked to d eve lop a 

proposa l to the Lega l Aid Com miss ioner, which eventua l ly beca m e  the Women's Lega l Service. This is the late 

1970's. There was no money for even stat ionery, so we did th ings l i ke held a da nce.  It was at that grass roots 

level that many of the lega l centres were operat ing sti l l .  The ones that existed - Redfern, Ma rrickvi l le, rea l ly 

very few - existed on  borrowed services, d ingy back rooms and  scrou nged equ ipment." 

The Redfern Legal Centre {RLC) was the first of its kind in NSW, founded in 1977 by lawyers, academics and 

student volunteers (with strong t ies to the U n ivers ity of New South Wales) .  The Marrickville Legal Centre 

followed in 1979. Both centres sought to redress the injustice caused by a Jack of access to affordable legal 

services for disadvantaged people. Both were part of a legal centres "movement" in Australia, which developed 

"as a working critique of the relationship between the legal system and the poor in the early 1970s". 4 They

continue to thrive on a mix of federal and state funds as well as private sector donations, offering advice 

regarding, inter alia, domestic violence (including a court support service}, credit and debt, consumer 

complaints and tenancy.
5 

The NSW Women's Legal Service was eventually established in 1982. It pursues 

access to justice and empowerment for disadvantaged women through a casework service, Jaw reform 

campaigns and community legal education. 

" I  had been working for a coup le  of yea rs by that stage, had fi n ished my a rt ic les and been adm itted .  I was 

i ncreasingly d isencha nted working for a l a rge fi rm in  the c ity. I p l anned to go overseas and do  the sta ndard 

new gra d uate th ing :  work for two yea rs, take some t ime off to t rave l, and  I enro l led to learn Ita l i an  in Ita ly.  

Then a n  opportun ity ca me up to d o  a locu m at M i nters before I left, so I d id that. It  was very i nterest ing to see 

the cu ltura l  d ifference between f irms, but I was sti l l  working for i nsurance compan ies." 

"When I went overseas  I knew I wa nted to move towa rds the com mun ity lega l sector or  a lternate law in  some 

way. I a lso knew it was a d i fficu l t  d ecis ion to go stra ight from corporate to com m u n ity, beca use one's i mage 

d oes get t ied up with the expectat ions of where you work and how people see you and react. Some go into the 

commercia l  l aw world and become, not seduced,  but, dependant on the income.  I knew it was going to ta ke 

me out of my comfort zone and  so part of the reason for taking t ime overseas and  trave l l i ng was to break that 

tota l ly. As it was, it took me th ree years to get back.  I never did get to my Ita l i an  i n  Ita ly but I d id a whole lot of 

other  th ings." 

"When I came back, I got a job as  a casework so l icitor at M a rr ickvi l l e  Legal Centre. For me, that job was the 

ma rriage of my ph i losoph ica l  and pol it ica l  position,  a p rofess iona l  posit ion and a l so, if  you l i ke, a stra nd in my 

l ife that was creative - a performing a rts type of i nterest. I t  brought a l l  the stra nds  of my l ife together. I was 

ab le  to produce someth ing of use :  to make people's l ives better. It was so excit ing. I th rew myself i nto it with 

h uge enthus iasm for the causes, the structu ra l issues, law reform i ssues that a rose from practice, the actua l  

c l ient i ssues that  a rose and  the support for the vo l u nteers at the Centre. A l l  those th i ngs were a bsolutely 

fasci nat ing. To th is  day, I th ink it was a l l  i nc red ib ly  va l u a b le  and that's why I chose to work where I 'm working." 

"My other  passion i n  l ife was boating and sa i l i ng  and when the Syd ney Peace Squad ron came a long, that was 

another  very strong a rea where I could ma rry two strands  of my passions :  a view as to what was r ight and  

someth ing that was  creative - d i rect act ion on the ha rbou r." 

On the pol itica l and soc ia l  fou ndations of the commun ity lega l centres movement in  Austra l ia, beginn ing with the Fitzroy Lega l 
Centre in Melbou rne in 1972, see Basten et a l ,  above, n 2. The authors conc lude that "the genesis and ro le of legal centres 
cannot be fu l ly understood u n less seen as  part of the outburst of socia l  action groups which came a bout in  the late 1960s and 
ear ly 1970s . . .  outs ide the framework of pol itica l parties and the estab l ished welfare system", p 185. Their description of the 
structure and service de l ivery method of com m u n ity lega l centres rema ins  genera l ly accurate. 
See casework statistics in  Redfern Legal  Centre, 'Annua l  Report 2006-07', ava i lab le at 
http://www. r lc .org.a u/about/a n n u a l reports . htm l, last accessed 20 May 2007, p 15 .  
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The Sydney Peace Squadron was founded in the 1980's by anti-nuclear activists - some of whom are prominent 

in government and academia today. They confronted a US Nuclear warship on Sydney harbour in 1986 by 

forming a flotilla of soi/boats and surfboards. After taking time off for the anti-nuclear activities in the late 

1980's, Elizabeth sought a change of career and life-style through part-time involvement in community law, 

which heralded new opportunities. 

"I was the com m u n ity representative on a n u m ber  of i ndust ry and  government counc i l s  for most of the 1990's, 

i nc lud i ng Te lstra 's  Consumer  Consu ltative Cou nc i l ,  which I was cha i rperson of for some yea rs. Su bseq uently I 

was i nvolved with the Te lecommun icat ions I ndustry Ombudsma n .  I was on the Gas  Cou nc i l  regu lat ing the  NSW 

gas i nd ustry, on the boa rd of the Sydney Ma rket Authority, on the counc i l  of the F inanc ia l  Services Comp la i nts 

Reso l ut ion Scheme, on the L icence Comp l iance Board for the regu lat ion of e lectric ity reta i le rs and  d istributors 

i n  NSW, on  the Property Services Counc i l  wh ich regu lated real estate agents and  conveya ncers and  a n u m ber  

of  other  bits and  pieces d u ri ng that  t ime .  I was  q u ite i nvo lved i n  the debates a rou nd  N at iona l  Com petit ion

Pol icy reform and  the i ntroduct ion of com petit ion i nto a n u m ber  of our uti l it ies ." 

Around the same time, Elizabeth became a parent. 

"Towa rds  the end  of the 1990's, the needs of my ch i l d  - who has a d isab i l ity - and  my need for a more 

dependab le  income stream and  regu l a r  hours meant I needed a cha nge. I a l so took the view that the reason I 

had been on the boards and  committees was beca use of my experience at the coa lface of what people 

exper ience.  That had been the reason I 'd  actua l ly had someth ing relevant to contribute.  H ow cou ld  I co ntinue  

to  c l a im that releva nce if I d i d n't go  back  to work with tha t  group  and  renew that  experience and  re levan ce?" 

"So I bega n to look at com m u n ity lega l centre jobs and when one came up with the Disab i l ity Discr im inat ion 

Legal  Centre, I took that.  That was an  incred ib ly  rewa rd ing and  i nterest ing exper ience i n  terms of where I was 

persona l ly i n  l ife, with my ch i l d .  On a very pract ica l  l eve l ,  th is  made me  reassess assu m ptions a bout norma lcy 

every t ime I spoke to someone a bout the i r  s ituat ion .  It made me reassess why th ings a re done the way they 

are, whether  they have to be done that way and  whether there is a way th ings can be structu red to be more 

inc lus ive a n d  accessib le .  That's very va l uab le  experience.  It's not just i nte l lectua l ,  not j u st emot iona l ,  not  j u st 

pol it ica l ,  but  fu nda menta l .  It was a lso very test ing because it's a state-wide service with very l im ited resou rces 

and  l a rge demand ,  stru ng between try ing to operate at the h igh po l i cy leve l and  giving people advice and  

su pport." 

The NSW Disability Discrimination Legal Centre (DDLC} was established in 1994 to assist people with disabilities 

understand their disability discrimination rights and access justice. Like other 'community' sector law services, 

the Centre also performs an activist function, promoting law reform and raising awareness of discriminatory 

public attitudes and practices. 6 After four years with the DDLC, Elizabeth moved into the role of Principal

Solicitor at Redfern Legal Centre in 2003, where the problem of limited resources was also pressing. 

"One of the core fu nd ing prob lems is that, more and  more, fu nd ing is for part icu l a r  projects. Yet, if you a re 

going to de l iver services to d i sadva ntaged com m u n it ies, there has got to be a com m itment to the ongoing 

provis ion of services. Otherwise a l l  you d o  is  identify prob lems, ra ise expectations and do  noth ing to add ress 

them. 7 I th ink  there needs to be much  more commitment to the ongoing provis ion of core fu nd ing. The Lega l

Aid Com miss ion fu nd i ng at state and  federa l  leve l s  has been fa i rly pred ictab le, but we rarely get a fu l l  

offsett ing o f  i nflation .  It's a lways a prob lem." 

The DDLC is a specia l i st legal centre, rather  than a comm u n ity legal centre i n  the sense of being tied to a particu la r  geogra phica l  
commun ity. Nonetheless, it and others l i ke it ,  for instance, the Consumer Credit Lega l Centre and the Pub l ic  I nterest Advocacy 
Centre, a re sti l l  considered as part of the commun ity lega l centre tradition, th riving on and fostering commun ity pa rtic ipation .  
They are a lso members of the Combined Com m u n ity Legal Centres G roup, New South Wales. 
Project-based funding a lso raises questions about the i ndependence of legal centres from governments, who may be re luctant 
to fu nd a proposal that i nvolves i nvestigation i nto, and criticism of, govern ment performance on a particu l a r  issue. 
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There have also been efforts by some government departments to tie legal centre funding to productivity 

measures, which sometimes have a curious application in the comm unity sector. 

"What we're ta l king a bout is face-to-face de l ivery with h u mans who a re d isadvantaged. There are very few 

prod uctivity ga i ns you can make in that, in people on the ground ta lk ing to other people. So to th ink  that you 

can i n  some way d o  more with less is having you rself on.8 And the nature of our c l ients is such that putting

information on the web site isn't necessar i ly he lpfu l .  Some of our c l ients d on't have the hardwa re or  the 

softwa re or  even the l iteracy ski l l s. A lso,  a te lephone advice service is not adequate. It doesn't make u p  for the 

fact that they need someone to te l l  them to,  for i nsta nce, write a letter of d emand,  and  to he lp  them write 

that letter of demand. You rea l ly need people on the ground."  

In  addition to Law Society and NSW Bar pro bono referral schemes, large commercial firms are increasingly 

offering to share the community sector's case/oad, taking on cases pro bono through a designated firm ­

community liaison officer or even 'pro bono partner'. However, there are difficulties placing some of the most 

needy clients with firms, especially those with disabilities and mental health issues. 

" I n  a great majority of our  cases, d isab i l ity is an operative factor. I 'm speaking in terms of d i sab i l ity genera l ly, 

not j u st menta l i l l n ess. Disab i l ity operates i n  creating the margina l isat ion of the c l ient i n  the past which has  

he lped create whateve r prob lem has a risen, has put them in  a posit ion of  poverty, has i m pacted on the i r  

ab i l ity to negotiate, ach ieve, resolve and  dea l  with  whatever the  issue  i s .  That  d i sab i l ity may then act as  a 

ba rr ier to them accessing the j u stice syste m or advice services with in  the justice syste m." 

"Menta l  i l l ness is  a lso, for a l ot of our c l ients, a very rea l and sign ificant factor. As to the percentage, I don't 

know. A lot of o u r  c l ients wou ld  not identify themselves as  having a menta l i l l ness. We may guess at it, but 

there i s  no d iagnosis and  there is  no self-awareness from the c l ient. Certa i n ly a lot of them a re at some l eve l of 

stress, frustrat ion and  depression  by the t ime they get to us." 9

" It's  much  eas ier  to p lace a c l ient for big firm pro bono ass ista nce who doesn't have co mmun ication d ifficu lt ies 

or  a mental i l l ness. It's easier to place someone who i s  easy to com m u n icate with, who keeps a ppointments."

"A lot of the corporate fu nd ing that's a round  - which the govern ment is  relying on for the futu re de l ivery of 

welfa re services - is genera l ly gea red towa rds i nvolvi ng the people of the fi rm in de l ive ry. 10 They a re looking

for th ings that their  staff can fee l  good a bout. They' re looking for someth ing their  staff can be engaged with.  

It's not necessa ri ly do l l a r  fu nd ing, and there is noth ing  wrong with that. But for us, it 's  an  ongoing issue of 

pred icta b le  de l ivery of a service that is going to be there and that i s  re l i ab le." 

"There is  a l so a n  issue a rou nd  the concept of the 'deserving poor. '  But what we a re trying to de l iver is  a rights 

based service that is  de l ivered without us  mak ing judgments a bout whether these people a re d eserving or  not. 

For us, it's about a l l  i nd ivid u a ls' rights to part ic i pate in the com m u n ity and  for the i r  issues to be put fa i rly on 

the tab le, for them to be treated with d ign ity even though they m ight not fit someone's i mage of the deserving 

poor. It's not for us  to make that ca l l ." 

10 

For a critiq ue of the approach of Coa l it ion Commonwealth governments to funding after 1996, see M Rix, 'Commun ity Lega l 
Centres and P ro Bono Work: For the Pub l i c  Good?', (2003) 28(5) Alternative Law Journal 238. The author a rgues the 
Commonwealth has attempted to "manage CLC's as government agencies", p 240. Notwithstand ing th is, and centres' h eavy 
rel iance on government fund ing, they continue  to "strongly and successfu l ly  assert their  a utonomy and independence of 
government", p 241. See a lso M Noone, 'Mid-Life Crisis: Austra l ian Commu nity Lega l Centres', (1997) 22(1) Alternative Law 

Journal 25; J J u kes & P Spencer, 'Buying and Se l l ing Justice: The Future of CLCs', (1998) 73 Reform 5; and more recently L 
Schetzer, 'Commun ity Lega l Centres : Res i l ience and Diversity in the Face of a Cha nging Pol icy Environment', (2006) 3 1(3) 
Alternative Law Journal 159. 
Only 20% of cl ients, however, formal ly identify themselves as having a d isab i l ity: see 'Selected Cl ient and Service Statistics' in  
Redfern Legal Centre, a bove n 5, p 15 .  
Rel iance by commun ity lega l  centres on fu nding from estab l ish ment law fi rms may sit u neasi ly with their  genes is  as 'outsiders' 
to the legal profession and as commun ity-d riven activists; and yet such fund ing can be immensely va l uable.  
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Predictability of funding is fundamental when the demand for free - or at least affordable - legal advice seems 

insatiable. Inevitably, when funds from government and the private sector dry up, community legal centres 

have to turn people away. 

"One of the d ownsides of com m u n ity practice is you have to say 'no' as often as you d o, for a cou p le  of 

reasons.  F i rst, you have to say no beca use you d on't have enough people, enough staff hours to de l iver .  The 

service can't be exhausted by the fi rst people who contact it ." 

"Second, some people often d on't have a l ega l remedy. You can l ive with that on the basis that you can sti l l  

give you r  c l ient resou rces a n d  s o m e  power j u st b y  ta l ki ng through with t h e m  - w h y  and  h o w  - and  b y  te l l ing 

them the name of the i r  loca l member of parl i a ment.11 I t  can provid e  c losu re sometimes because they've done

everyth ing they can to  try to resolve the matter and  they  d on't have to keep  beating the i r  head  aga inst a br ick 

wa l l .  Even j u st treat ing the c l ient with d ign ity and understa nd ing can give the c l ient a better fee l i ng a bout the i r  

inc l us ion i n  the process, even if you have to say 'no ,  you d on't have a remedy.'  There a re profess iona l  ethics 

and responsi b i l it ies that come i nto that eq uat ion as  wel l ."12

"One of the risks that com m u n ity lega l workers run  is th inking that, no  matter how tired and  exhausted they 

a re, the i r  s ituat ion is sti l l  better than  the i r  c l ients', so they can take on one more case. You can't d o  that .  You 

d o  have to have c lea r l i m its and boundaries a bout what you are going to d o  and you have to have p lans .  But 

saying no to someone who is  gett ing pretty d esperate a bout  h is  or  her  s ituat ion, whateve r it i s, does take a tol l  

on  you ."

In this respect, Elizabeth says the student volunteer service is invaluable. In 2006-07, RLC alone benefited from 

around 33,000 hours of volunteer service, with some 230 volunteers on the books at any one time. 13 These

volunteers help share the load of listening to what are often traumatic experiences and coming up with ways of 

helping the client to move forward. 

" If o u r  core staff had to take it a l l ,  they wou l d n't l ast - there is too much  v icar ious trauma .  So wh i le  the 

vo l u nteers m ight wonder  somet imes how p rod u ctive they a re, there is  evidence a round  which says that, when 

de l iver ing l ega l services i n  a human rights way, the way people experi ence the service is  one of the biggest 

outcomes for the c l ient. Mere ly l isten ing and  respond ing  to the c l ient, with pat ience and  understa nd ing, with 

the w i l l i ngness to make it accessi b le  and  to make the advice and  sup port access ib le, is  itself a huge 

ach ievement. Volu nteers, by shar ing that load across many people, make a h uge, huge, h uge contribut ion,  l et 

a lone by assist i ng with the i r  a ctua l  l ega l knowledge a n d  ski l ls .  I th i nk  o u r  vo l u nteers d o  a good job, provided 

we put i n  p lace the right cu ltu re a n d  support for them.  The reason they vo l u nteer  is  beca use they've got the 

com m itment to de l iver." 

11 

12 

13 

On the role of com m u n ity legal centres in  promoting inc l usiveness a nd rea l is ing equa l ity before the law and "lega l citizensh i p", 
see M Rix and S Bu rrows, 'The Foundations of Lega l Citizensh ip :  Commun ity law, Access to Justice and the Com m un ity Lega l 
Sector', (2005) 30(3) Alternative Law Journal 126.  
For instance, s 347 of the Legal Profession Act 2004 (NSW) in  re lation to restrictions on commencing proceed ings without 
reasonable prospects of success. Comm u n ity legal centres a re defined in  that Act by s 240 and made subject to legal 
p rofess iona l  ru les by s 241. 
Redfern Lega l Centre, a bove n 5, p 8 .  The number of active volunteers recorded nearly doubled from the previous financ ia l  

yea r. 
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In addition to her burgeoning client caseload, Elizabeth performs a managerial and supervisory function, 

overseeing the RLC's ethical and professional responsibilities, structure and budget. The diversity of her earlier 

work experiences has proven an important asset. 

"I th ink  people shou ld  get some l ife exper ience and  some profess iona l  experience before they sett le  i nto 

a nyth ing, but I wou ld n't be categor ica l  about what's the best exper ience for an ind ivid ua l .  It may be of benefit 

if you worked in a l it igation  fi rm where you become fa m i l i a r  with cou rt processes and  procedures. That can 

br ing some benefits to a com m u n ity lega l centre. On the other hand, there a re th ings that the corporate sector 

d oesn't teach, l i ke the ab i l ity to ta lk  to one of o u r  c l i ents, the ab i l ity to see how a n  argu ment over a h u n d red 

do l l a rs can be of 'make or  break' s ignifica nce for a c l i ent, to see where the structu ra l  issues l ie and why they 

a re i n  need of reform." 
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A Charter of Rights for Australia 

Professor George Williams * 

Over recent years Austra l i a  has  locked u p  ch i l d ren i n  cond it ions that have caused many of them to become 

menta l ly  i l l .  I t  seems u nth inkab le  that th is  cou l d  h ave occurred, yet it has .  The p rob lem was the law, which sa id 

that the detention of people seeking asyl u m  i n  Austra l i a  was mandatory. That law was a pp l ied without 

exception,  even to unaccompan ied ch i l d ren who were a l ready suffe ring tra u m a .  

One o f  these ch i l d ren w a s  five-year-old Shayan, w h o  arrived i n  Austra l i a  i n  March 2000. 1 Along with other  

members of h i s  fa m i ly he was taken to the Woomera detention centre, a fac i l ity r inged by desert i n  South 

Austra l i a .  Whi le i n  detention, Shayan witnessed hunger strikes and riots, saw authorities responding with tea r 

gas and  water cannons, and  watched as a d u lt d eta inees harmed themse lves. By December that yea r, the 

detention centre's med ica l  records revea l  that Shayan was exper ienc ing n ightmares, s leep d istu rbance, bed 

wett ing and anxiety. He  wou ld  wake in  the n ight, gripp ing h is  chest and saying, 'They a re going to k i l l  us . '  He 

a lso d rew p ictu res of fences conta i n ing h imself and  h is  fa m i ly. 

Three times d u ring that yea r  the d etention centre ma nagers strongly recom mended to the government that 

Shayan be moved from Woomera.  Despite fu rther  recommendations and psycho logica l assessments report ing 

h igh levels of a nxiety and  d i stress, it was severa l months before he and  h is  fa m i ly were moved to Vi l l awood 

d etention centre i n  Syd ney. 

At this t ime, Shaya n was d iagnosed with post-tra u matic stress d i sorde r. During the next few months he was 

a d m itted to hospita l eight t imes for acute tra u m a  and, because he refused to d ri nk, dehyd ration .  He  also 

beca me more withd rawn.  Med ica l staff consistently recom mended that he shou ld  be removed from detention 

and d rew a d i rect l i n k  between Shayan's tra u m a  and h is  experiences in detention .  It  wasn't u nt i l  August 2001 

that the government transferred him into foster  care. H e  was separated from h is  pa rents and sister u nt i l  they 

were released i n  J anua ry 2002. 

Shayan was one ch i l d  among ma ny. The statistics make for gr im read i ng. Accord i ng to the H u m a n  Rights and  

Equa l  Opportun ity Com mission, the number  of  ch i l d ren i n  i m migrat ion d etention peaked at 1923 i n  2000-01.2 

Some of these ch i l d ren had a rrived i n  Austra l i a  unaccom pan ied by fa m i ly members o r  friends .  Between 1 

J anua ry 1999 and  20 June  2002, for exa m ple, 285 u naccompan ied ch i l d ren a rrived i n  Austra l i a  seeking asyl u m;  

a l l  of them were deta i ned . 3  By the end of 2003, a ch i l d  p l aced i n  detention was kept there for a n  average of  

one yea r, eight months  and  11 d ays.4 Some ch i l d ren were deta ined for more than three yea rs . 5  Most of the

d eta ined ch i l d ren were fou n d  to be refugees and  so were eventua l ly re leased i nto the com m u n ity : ove r the  

fou r  year  period from J u ly 1999 d u ring which most of them a rrived, 92 per cent  of the 2184 d eta ined ch i l d ren 

were fou n d  to be refugees .6  

The detention of  ch i l d ren l i ke Shayan was  fi rst made possib le  by  a mend ments made to the Migration Act  1958 

(Cth )  in 19927 d u ring the t ime of the Keating govern ment. The change p rovided for the mandatory detention 

* Anthony Mason Professor, U n ivers ity of New South Wales. This a rtic le was developed from A Charter of Rights for Austra l ia 
(U NSW Press, 2007) .  

1 Shayan's  story is set out in H u man Rights and Equa l  Opportun ity Com mission, A Last Resort? Nationa l  I nqu i ry into Ch i ldren in  
I m migration Detention (2004) 343-348. 

2 I bid 61 .  
3 I bid 697. 
4 I bid 68. 
5 I b id 70. 
6 I b id 61,  66. 
7 Migration Amendment Act 1992 (Cth) .  
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of asyl u m  seekers. I n  other  nat ions, it wou ld  have been cou nter-ba l anced by another  l aw, ca l led  by names 

such as  a b i l l  of rights, charter of rights or  human  rights act, sett ing out a n d  protect ing people's fu ndamenta l  

human rights. I n  Shayan's  case, th is  m ight have inc luded the rights of ch i l d ren and  more genera l  rights such as 

freedom from a rbitra ry d etention .  By contrast, the Austra l i an  immigrat ion law was u nchecked . In fact, when it 

was cha l l enged i n  the courts it was he ld  to be lega l ly u nobject ionab le .  

The H igh Cou rt of Austra l i a  ru led on the detention of ch i l d ren i n  2004 in  Re Woo l l ey; Ex parte Appl ica nts 

M 276/2003.8 The case i nvo lved four  ch i l d ren of Afgha n i  nat iona l ity, aged fifteen, th i rteen, e leven and  seven, 

whose pa rents had brought them to Austra l i a  in 2001. He ld  i n  the Baxter d etention centre near Port Augusta 

i n  South Austra l ia ,  they sought a court order  for the i r  release, a rgu ing that the mandatory detention reg ime in 

the Migration Act did not a pply to ch i l d ren .  

Th is a rgument was  unan imous ly rejected by the cou rt on the bas i s  that  the Act was expressed in  c lear  terms, 

with no except ions made  for ch i l d ren .  Accord ing to Ch ief Just ice M u rray G leeso n :  ' It  is hard ly l i ke ly that 

Parl i ament over looked the fact that some of the persons covered . . .  wou l d  be ch i l d ren .  H u man reproduct ion,  

and the existence of fam i l ies, can not have esca ped notice . '9  It was a lso a rgued on beha lf  of the ch i l d ren  that 

the law breached the Austra l i an  const itut ion .  Th is  too was unan imously rejected on  the bas is that the 

constitut ion did not guarantee their freedom from invo l untary d etent ion .  

That  d ec is ion permitted the detention of  ch i l d ren .  A fu rther  case that yea r, Behrooz v Secretary, Department 

of I m m igration and  M u lt icu ltura l  and  I n d igenous Affa i rs, 10 went further, fi nd ing that d etent ion rema ins  lawfu l 

even where the condit ions a re ha rsh or i nhu mane .  A fi na l  H igh Co u rt d ecis ion i n  2004, Al-Kateb v Godwin, 11  

added that  the d etent ion cou ld  be indefin ite. Ahmed Al -Kateb arrived i n  Austra l i a  by boat  i n  December  2000 

without a passport or  visa. Taken i nto d etention under  the M igrat ion Act, he  sought refugee status but was 

refused . In J une  2002, Al-Kateb i nd icated that he wanted to leave Austra l i a  for 'Kuwa it, and if you cannot 

p lease send me to Gaza . '12  I n  August he  stated, 'I wish vo l u ntar i ly to depart Austra l ia ,  and  ask the m in ister to 

remove me from Austra l i a  a s  soon as  reasonably practica b le . '13  

Al-Kateb was born i n  Kuwait i n  1976 of parents of Pa lestin i an  o rigi n .  S im ply be ing born i n  Kuwait  d i d  not confer  

Kuwait i  c iti zensh ip, a n d  the a bsence of  a Pa lestin i an  nat ion  left h im  'state less' - that  i s, a c it izen of  no nation .  

The Com monwealth sought u nsuccessfu l ly  to remove h i m  to Egypt, Jordan ,  Kuwait and  Syria as we l l  as  to  

Pa lestin i an  territories (which req u i red the cooperation of I srae l ) .  

Faced  w ith  th is  sta lemate a n d  no foreseeab le  end to h is  d etention, A l -Kateb app l ied  to the cou rts for h is  

re lease.  In  nat ions  l i ke the U n ited K ingd o m 14 and  the U n ited States, 15 judges have found  that  the law d oes 

not permit i ndef in ite d etention .  But the Austra l i an  H igh Cou rt found  by fou r  to three that the M igrat ion Act 

and  the Const itut ion permit u n l i m ited d etention .  It  was dec ided that Al-Kateb cou ld  be he ld  i n  d etention u nt i l  

h i s  remova l from Austra l ia ,  which i n  tu rn depended on a n  independent state of Pa lestine coming i nto 

existence or  some other  nat ion agreeing to receive h im .  

One of  the majority judges, J u st ice M i chae l  McH ugh, conceded that  Al -Kateb's s ituat ion was  'tragi c. ' 16 H e  a lso 

noted that 'Emi nent lawyers who have stu d ied the q u estion fi rmly be l ieve that the Austra l i an  Constitut ion 

8 (2004) 225 CLR 1 .  
9 Ib id  8-9. 
10 (2004) 219 CLR 486. 
1 1  (2004) 2 19 CLR 562. 
12 Ib id  602 . 
13 Ib id  602. 
14 R v Governor of D u rham Prison; Ex pa rte H a rd ia l  Singh [1984] 1 WLR 704. 
15 Zadvydas v Davis (2001) 533 US 678. 
16 (2004) 219 CLR 562 at 581 .  
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shou ld  conta i n  a B i l l  of Rights.' 17 But in the a bsence of such a law he found  that 'the j u stice or wisdom of the 

cou rse taken by the parl i am ent is not exam inab le i n  th is  or  any other domestic cou rt' s ince ' i t  is  not for 

cou rts . . .  to d etermine  whether the cou rse taken by Par l ia ment is u njust or contra ry to basic human  rights . ' 18 

With these words, Mc H ugh spelt out what it means for Austra l i a  not to have a charter or  bi l l  of rights. Without 

th is  instru ment, there may be no check on  laws that v io late even the most bas ic  of human  rights. 

It  took a d a m n i ng report in 2004 from the H u m a n  Rights and Equa l  Opportun ity Com m ission, 19 com m u n ity 

pressure and  d issent with in  the H oward government's own ra n ks before, in 2005, the Austra l i an  gove rnment 

dec ided to stop d eta i n i ng ch i l d ren i n  i n h u mane cond it ions.  Even then, the government tr ied to retu rn ch i l d ren 

to d etention i n  2006 with a proposed law20 that wou ld  have sent a l l  una uthorised people a rriving by sea to 

offshore detention centres. The govern ment on ly withd rew the proposal  when faced with pressu re fro m its 

own members and the wider  com mun ity. 

The 2004 H u man  Rights and  Equa l  Opportu n ity Com m iss ion report found  that the govern ment had fa i led  to 

adequately protect and  provid e  for ch i l d ren i n  a reas such as  the i r  physica l safety, menta l  and  physica l  hea lth 

and education .  Ch i l d ren deta i nees were found  to be suffering c l i n ica l  depression, post -tra u matic stress and  

a nxiety d isorders, among  other  cond it ions, and  exh ib ited symptoms inc l ud ing bed  wetti ng, s l eep  wa l king and  

n ight terrors. Some ch i l d ren even beca me mute, refused to eat  and  d ri nk, attem pted su i c ide  and phys ica l ly  

ha rmed themselves.  I n  a 2003 study, n ineteen out of 20 ch i l d ren were d iagnosed with a major  depressive 

d isorder  and  ha lf were d i agnosed with post-tra u matic stress d isorder. 2 1  

Th is  is  j u st one  i l l ustration o f  h o w  Austra l ia 's  human  rights record has  major b lem ishes w h e n  i t  comes t o  

protect ing vu lnerab le  people - I nd igenous peopl es, t h e  homeless and  people with a menta l i l l ness, for 

exa mp le  - from harm.  These prob lems exist desp ite the fa ct that the fu nda menta l  rights of humankind  have 

been set d own i n  a written document, the U n iversa l  Decla rat ion of H u m a n  Rights, adopted soon after the 

Second World Wa r by the members of the newly formed U n ited Nations. After recogn is ing i n  a pre a mble  the 

' inherent d ign ity and . . .  the equa l  and i na l ienab le  r ights of al l  members of the human  fam i ly,' the dec larat ion 

sets out our bas ic  rights as  'a com mon sta ndard of ach ievement for a l l  peop les and a l l  nat ions. '  These rights 

a re d escr ibed in a stra ightforwa rd way and  i nc l ude :  

3 .  Everyone has the right to life, liberty and security of person. 

5. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 9. No one

shall be subjected to arbitrary arrest, detention or exile. 

19. Everyone has the right to freedom of opinion and expression. 

Like the Magna Carta of 1215 - the 'great charter' whereby K ing John and later E ngl ish monarchs agreed to 

l im its on the i r  authority - the U n iversa l  Dec la rat ion of H u man  R ights has a sym bol ic  power that exceeds its 

lega l effect. Whi le  the dec larat ion now forms part of customary i nternationa l  law and  is  seen as b ind ing on a l l  

nat ions, i t  cannot be enforced i n  Austra l i an  courts. Bu t  th i s  does  not d etract from its cu ltura l  and  pol it ica l  

i m porta nce.  Th e dec larat ion i s  i nvoked throughout the world (the UN website has over 300 tra ns lat ions of the 

document22) and  is often a ra l ly ing po int for those who have been denied the i r  bas ic  freedoms.  

S ince the U n iversa l Dec larat ion was adopted, many other treaties and  convent ions have set out i n  more deta i l  

the bas ic rights o f  a l l  peop le .  Two o f  t h e  most i m portant a re the I nternat iona l  Covenant on Civi l and  Po l it ica l 

17 I b id 594. 
18 Ib id  595.  
19 Human Rights and Equa l  Opportu nity Commission, A Last Resort? National  I nqu i ry into Ch i ld ren in  I m m igration Detention 

(2004) .  
20 Migration Amendment ( Designated Unauthorised Arriva ls)  Bil l 2006. 
2 1  I b id 392. 
22 <http://www.unhchr.ch/udhr/index. htm> at 23 May 2008. 
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Rights and  the I nternat iona l  Covenant on  Economic, Socia l  and  Cu ltu ra l  Rights, both adopted i n  1966. Together 

with the U n iversal Decla rat ion, they a re often referred to as  the ' internat iona l  b i l l  of rights.' Both covena nts 

entered i nto force i nternat iona l ly in 1976 a n d  were ratified for Austra l i a  by the Fraser government.  

When Austra l i a  ratified these covena nts we agreed to make them part of our  domestic  law. Whi le  laws have 

been passed in  a few areas such as  freedom from d iscri m inat ion on the basis of race, neither covenant has 

been enacted in  fu l l  by federa l  par l i ament, which leaves Austra l i a  in breach of i nternat iona l  law. Wh i le  the 

covenants have not been i m plemented federa l ly, the I nternationa l  Covenant on Civi l and Po l it ica l  Rights forms 

part of the law of two parts of Austra l ia ,  the Au stra l i an  Cap ita l Territory with its H u m a n  Rights Act 2004 and  

Victor ia with its Charter of  H u ma n  Rights a n d  Respons ib i l it ies Act 2006. 

Before the U n iversa l  Dec larat ion was adopted, few nations possessed a charter of rights. The U n ited States 

was the most i m porta nt exception .  Its constitut ion was adopted in 1789 and  a b i l l  of r ights conta in i ng civil and  

pol itica l  rights was  added - i n  the form of the fi rst ten amend ments - i n  1791. The  most fa mous of  these, the  

F i rst Amendment, states :  

Congress sha l l  make no  law respect ing a n  esta b l i sh ment of rel ig ion, or  proh ibit ing the free exercise thereof; or  

abridg ing the freedom of speech,  or  of the press; or  the right of the people peacea bly to assem ble, a n d  to 

petit ion the Government for a red ress of grieva nces. 

Other amendments set out r ights that have been popu l a rised through te levis ion, such as the F ifth Amendment 

( 'tak i ng the fifth' ) that no person 'sha l l  be compe l led i n  any crim ina l  case to be a witness aga inst h imself.' On 

the other hand, the US Bi l l  of Rights is  a lso a c reatu re of its t ime and the Second Amend ment states :  'A wel l ­

regu l ated M i l it ia,  being necessa ry t o  the secu rity of a free State, the right o f  the people t o  keep a n d  bear  Arms, 

sha l l  not be i nfringed .' 

S ince the Second World War, other  nations have adopted new constitutions or  cha nged their exist ing l ega l 

systems to br ing about a charter or b i l l  of rights. Some, such as the B i l l  of Rights i n  South Africa's 1997 

constitut ion, cover economic, soc ia l  and cu ltu ra l  rights, i nc lud ing  rights of access to adequate hous ing, hea lth 

care services and suffic ient food and water. Section  39 of the constitut ion states :  'When interpreti ng the B i l l  of 

Rights, a court . . .  must consi de r  i nternationa l  law and  may cons ider foreign law.' Th is  reflects the heavy re l i a nce 

p laced by the d rafters of the South African Bi l l  of Rights on  i nternat iona l  co nventions, as wel l  as  their be l ief 

that extensive borrowing from i nternationa l  a n d  other  nat iona l  sou rces wou ld  speed up accepta nce of and  

fa ith i n  the new post-a parthe id  regime .  

More than a ha l f  centu ry after the U n iversa l  Decl a ration  was  adopted; a l l  but a few nat ions possess some form 

of charter of r ights. Even the U n ited Kingdom, from which our own legal  system i s  derived, now has the 

Human Rights Act 1998. That Act is  based part ly on the 1982 Ca nad ian  Charter of R ights and  Freedoms and the 

New Zea l and  Bill of Rights Act 1990, both of which give less  power to courts than does the US B i l l  of Rights. 

These and other  s im i l a r  l aws affect how people understa nd  the i r  place i n  society and their relat ionsh ip  with 

govern ment.  Once adopted, they become a cruc ia l  part of what it means to have a modern democratic system 

of govern ment based on the ru le  of law. N o  western nat ion has g iven u p  a charter of rights once adopted . 

Austra l i a  i s  now the on ly d e mocratic cou ntry i n  the world that d oes not have a nat iona l  cha rter  of rights. 

I ndeed, a mong a l l  nat ions, democratic and  not, on ly  a few lack a charter. Apart fro m nations in the m idst of 

pol it ica l  u p heava l or  u nder  m i l itary ru l e, the only nat ions I can identify without some form of charter of rights 

a re Bhutan and Brune i .  Other  nat ions that did not have such a law have recently ga ined one. Afghan ista n,  for 

exa m ple, ga ined a charter of rights when its new const itut ion came i nto force in 2004, as d id  I raq  after a 

refere n d u m  he ld  i n  October  2005. 
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Of cou rse, th e fact that nat ions such as Afghan ista n, Ch ina ,  I nd i a  or South Africa possess a charter of rights 

d oes not mean that human  rights a re better p rotected there than in Austra l i a .  A more usefu l com parison 

wou ld  be to look at how rights a re protected i n  nat ions with l i ke  pol it ica l  tra d it ions and economic  resou rces -

cou ntries l i ke Ca nada, New Zea land ,  the U n ited K ingd om and  the U n ited States. A charter of rights is on ly  one 

factor i n  how we l l  human rights a re protected, and  on ly a lega l meas u re at that .  Other featu res of a society 

a lso matter a great dea l ,  such as its cu l ture and  wealth .  

Supported by a robust and  open po l it ica l  cu ltu re and  a nat ion's capacity to meet the bas ic demands of its 

peop le, a nat iona l  charter of rights cou ld  make a rea l d iffe rence to the protection of basic freedoms.  It  wou ld  

give l ega l effect to many of  o u r  bas ic freedoms for the  fi rst t ime .  Wh i l e  Austra l i ans often assu me that they 

have these rights, the charter wou l d  turn them into law. 

L ike the U n iversa l  Dec l a rat ion of H u m a n  Rights, a charter  of rights cou ld  a lso have a sym bol ic  force that 

promotes i m portant va l ues l i ke freedom, com m u n ity respons ib i l ity and to lerance of cu l tura l  d iversity. I n  fact, 

the most importa nt contri but ion a charter of rights can make is not the benefit it br i ngs to t he sma l l  n u m ber  of 

people who succeed in i nvoking rights in court. It  is how it can he lp  to prevent the making of bad laws and how 

it can be used to educate, shape attitudes and bring hope and recognit ion to people who a re othe rwise 

powerless. 

The i m pact of a formal  statement of r ights at the com m u n ity level was d emonstrated by a 2003 study of the 

America ns with Disab i l it ies Act 1990. Researchers David E ngel and Frank  M u nger i nterviewed 60 people with 

d isab i l it ies and exa m ined the i r  l ife h istor ies . 23 They found  that the new law was having a profound  effect, but 

not i n  terms of court act ions .  I ndeed,  none of their i nterviewees had brought such a case. I n stead, they fou nd 

the law affecting 'the  way people ta l k  and  th ink, usu a l ly in soci a l  contexts fa r removed from the courts. '24 I n  

gra nting bas ic rights t o  people with d isab i l it ies, the Act 'p layed a cruc ia l  ro le  i n  the i r  l ives.' 2 5  They went o n :  

'R ights transformed t h e i r  se lf- image, enha nced t h e i r  career asp i rat ions, a n d  a ltered t h e  perceptions a n d  

assumpt ions o f  t h e i r  e m p loyers and  co-workers - i n  effect produci ng more inc lusive institutiona l  

a rra ngements . '26 The study demonstrated how the l ega l p rotect ion of  rights enha nced the cu l ture of rights 

protect ion at the i nd ivid ua l  and com mun ity leve l s, with a very positive effect on the day-to-day l ives of people 

with d isab i l it ies .  

A charter of rights cou ld  a lso have a powerfu l effect on the mak ing of new laws and on improving the 

accou nta b i l ity of governments to the people .  Ta ke the examp le  of what m ight happen if an  Austra l i an  

par l i a ment were  to pass  a n ew law l i ke the Northern Territory mandatory sentenc ing reg ime i ntrod uced i n  

M a rch 1997 for m inor  property cr imes. 27 Th is law app l ied to a w i d e  range o f  offences, with m i n i m u m  

pena lt ies for each 'stri ke' i rrespective o f  its ser iousness. St rike one meant fou rteen days i n  prison, strike two 

90 d ays, and  for three strikes or  more the m in imum p rison term was twelve months.  Not su rpris i ngly, the new 

law led to a n  a l arming rise i n  the i m prison ment rates of I nd igenous  people, i nc l ud ing women and ch i l d ren .  

F i rst, the existence of  a charter of  rights wou ld  make it more l i ke ly that  human  rights concerns wou ld  be raised 

as  the law was passed, rather  than at some later t ime .  At p resent, problems can go unnoticed and un reported 

if an issue is  only a i red years after the law has com e  i nto force, a n d  the i m pact can be devastating. After 

mandatory sentenc ing was i ntroduced i n  the Northern Territory i n  March 1997 the i m prisonment rates of 

23 David Engel and Fra n k  M unger, Rights of I nc lusio n :  Law and Identity i n  the Life Stories of Americans with Disabi l ities (Un iversity 
of Chicago Press, 2003) .  

24  I b id 2 .  
25 I b id 253. 
26 I b id 253. 
27 Sentencing Amendment Act 1996 (NT); Juvenile Justice Amendment Act 1996 (NT).
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I n d igenous  people rose a l a rm ingly.28 Yet the issue d i d  not reach the nationa l  pol i t ica l  agenda  u nti l three years 

later. Cost ly d e lays a re inevita b le  where there is noth ing with in  the par l i amenta ry process itse lf to req u i re that 

legis lat ion is exa mined aga inst human  r ights sta ndards .  The charter wou l d  help to prevent these prob lems 

occurr ing by p laying a ro le  before each new law is  enacted . 

Second, a charter of rights wou ld  create a reference po int aga inst which to exam ine  p roposed laws. These laws 

wou ld  be debated i n  parl i ament and  with i n  the com m u n ity n ot on ly  accord ing  to how they meet externa l  

i nternationa l  sta ndards, but a lso on the basis of  o u r  own deve lop ing sense of human  rights. Th is  wou ld  

strengthen the  law-mak ing p rocess and ,  th rough parl i amenta ry com mittees, com m u n ity i nteraction with the 

pol it ica l  system .  

Th i rd, even if the l a w  were passed, the charter o f  rights wou ld  provid e  a m e a n s  for an  independ ent 

d etermi nat ion of whether  the law breaches human  rights. In the cou rts, an  affected person cou ld  a rgue for an 

i nterpretat ion of the law that protects rights, or  even that the law i s  i ncom pati b le with those r ights. In the 

latte r case,  a d ecis ion by the cou rt to fi nd  that a law is  incompat ib le wou ld  send the law back to parl i ament for 

a second look.  With the benefit of h indsight, a n d  perhaps after the i n it ia l  po l it ica l  debate has cooled, th i s  cou ld  

provide  a cruc ia l  second chance to exam ine  the law. Th is  has certa i n ly been the experience i n  the U n ited 

K ingdom.  Its par l i ament has in every case moved to fix a human  rights prob lem with a law once it h a s  been 

identified by a court. 

An Austra l i an  charter of r ights wou ld  mark an  im porta nt sh ift not on ly i n  the law but i n  approaches to pol it ics 

and the d eve lopment of po l i cy as they relate to h u m a n  rights. The focus wou ld  be on ensuring that 

fu nda menta l pr inc ip les of h u m a n  rights a re taken i nto account at the ear l iest stages of the deve lopment of l aw 

and  po l i cy.  The charter wou l d  recognise that the dec isive po int i n  ach ieving protect ion for human  rights is not 

i n  cou rt after a breach has occu rred, but i n  government and  par l iament i n  the d eve lopment of po l i cy a n d  the 

d raft ing of law before eith er  come i nto effect. 

This p reventative aspect of the charter means that h u m a n  rights pr inc ip les  w i l l  be taken into account not j u st 

i n  cou rts but throughout govern ment .  I ndeed, the ro l e  of protecting human  rights u nder  a charter wou ld  be 

exercised fa r more freq uently by government than the courts. The Austra l i an  Federa l  Po l ice, for exa m ple, 

wou ld  have d ay-to-day responsi b i l ity for a pply ing human  r ights i n  p rotect ing the commun ity from crime  and 

safegua rd ing  the r ights of the accused . In th is  and other  a reas, such as menta l  hea lth, the charter wou ld  

req u i re tha t  the work of  government be undertaken with d u e  rega rd to o u r  com mon freedoms.  

Of course, governments, par l i am ent and  courts a l ready take some account of h u man  rights. The charter wou ld  

not be i nserted i nto a system in  which human rights a re ignored . But rights a re often on ly referred i n  a n  a d  hoe 

way because there is  no ob l igat ion i n  the law for them to be cons id ered; nor a re they set out i n  a c lear  

instru ment enacted by parl i ament.  When they a re needed most, human rights can s imp ly be a bsent from the 

debate. By contrast, a charter wou ld  mean our  fu nda menta l freedoms a re g iven a h igher status and  l egit imacy 

with in  govern ment. The i r  p rotect ion wou ld  be approached more ser ious ly and  systematica l ly. Th is  wou l d  not 

only p rod uce better regard for h u m a n  rights pr inc ip les, it wou ld  improve the qua l ity of work of o u r  pub l i c  

i nstitut ions.  The  charter wou ld  be based on the i d ea that  government shou ld  be transparent i n  its treatment 

of pr inc ip les  l i ke human  rights and  a lso accou nta b le  to the people by operating fa i rly and  without adverse 

d iscri m inat ion .  

28  See  genera l ly Northern Territory of  Austra l ia, Office of  Cr ime Prevention, Mandatory Sentencing for Adu l t  Property Offenders 
the Northern Territory Experience (2003) 
<http ://www.nt.gov.au/justice/ocp/docs/mandatory _sentencing_nt_experience_20031201. pdf> at 23 May 2008. 
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Like the ACT and  Victori an  laws, a federa l  charter enacted as an  ord i na ry Act of par l ia ment ought on ly be the 

begin n i ng of a jou rney to better  protect freedoms in  the law. It  i s  a fi rst step that wi l l  p rovide va luab le  ins ights 

for government and the com m u n ity as to how effective the law can be i n  protect ing human  rights. It  wi l l  a l so 

show how any law has its l i m its, and  indeed how the law can be i neffective in dea l i ng with some of the most 

pressing, i ntracta b le  prob lems.  Th is  wi l l  revea l  how any strategy for better human  rights protection m ust a lso 

pay c lose attention to pol it ica l  cu l ture and leadersh ip, the med ia  and com m u n ity attitudes. Without 

reinforcement from these q u a rters, the posit ive i m pact of the charter wi l l  be b l unted . 

Over t ime, a fed era l  charter of r ights, through education and other mea ns, cou l d  contribute to i ncreasing 

respect and tolerance i n  the com m u n ity for others, especia l ly for those who a re perceived to be 'different' as  a 

resu lt of the i r  cu l ture or re l ig ious be l iefs. After  a l l , the most important way that human  rights a re protected 

may not be in the law but in how they a re respected in  the re lat ionsh ips between people in the i r  everyday 

l ives .  What some people can fi nd  the most h u rtfu l is  not h ow they a re treated by government but how they 

a re i l l -t reated by other  members of the com m u n ity, such as a resu lt of rac ism.  These a re problems that no  law, 

by itse lf, can remedy. 
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The fleeting history of feminism in the legal academy · 

Professor Margaret Thornton-; 

Introduction 

I n  2003, Richa rd Joh nstone a n d  Sum itra Vignaendra stated that the i nfl uence of fem in ism on the Austra l i an  

legal a cademy had been  a lmost ze ro.1 I n  l ight of  fem in ism's concern to  effect soc ia l  j ust ice for g ir ls  and

women, th i s  is  a fa i rly depressi ng assessment and  needs  to  be i nvestigated, particu l a rly as l aw is perceived as  

the central  mechan ism through wh ich  formal  just ice is  atta ined i n  o u r  society. 

Aga inst the background  of the pol it ica l  swing from socia l  l i bera l ism to neol i bera l i sm, th is  paper considers the  

d iscomfiti ng relationsh ip  between fem in ism and the lega l academy. It wi l l  t race  the trajectory of  the l i a i so n :  

t h e  efforts t o  b e  noticed, t h e  br ief affa i r  ( l u kewa rm rather  t h a n  pass ionate), the pa rt ing o f  t h e  ways, the 

recrim i nations, and  the co ld  shou lder. 

The Beginning of the Affair 

The 1970s were a n  excit ing per iod in Austra l i an  pol it ics. The socia l  l i bera l i sm associated with Prime  M i n iste r 

Gough Whit lam ma rked a new begin n i ng. There was a reject ion of the na rrow l ega l i sm, mora l  conservat ism 

and the 'Brit ish to the bootstraps' ideo logy of the M enzies yea rs. The Whit l am e ra involved a dyna m ic  per iod 

of law reform - no-fau lt d ivorce, a nti-d iscri mi nat ion leg is lat ion,  Aborigi na l  rights, envi ron mental  p rotect ion

and  ega l ita r ian po l i cies assoc iated with the modern isat ion of the Austra l i an  state. Second Wave fem in ism, 2 

i nfl uenced by trends  in the U n ited States and  e lsewhere, emerged at the same t ime independently. 
3 

Law was 

seen by fem in ists as  a positive force for change d espite the long h istory of common law in  entrench ing and 

legit imat ing d iscri m inat ion and  inj ustice agai nst women.  

I n  terms of the agenda  for change, the fem in ist i maginat ion was i n it ia l ly spa rked by crim ina l  law beca use the 

gender  d isparit ies were so egregious. The law perta i n i ng to ra pe, domesti c  v io lence, provocat ion and  self­

d efence were nota b le  exa m ples of the way the law d iscrim inated aga inst women. In the late 1970s, the 

Femin ist Lega l Act ion Group ( F LAG ) i n  Syd ney undertook a study of women who ki l l ed violent partners to 

h igh l ight the d iscrim inatory i m pact i nhering i n  the law of provocat ion.4 Orga n isations such as  the Women's

Advisory Cou nc i l  to the Premier  of New South Wales p layed a key role in lobbying to remove gender  b ias  from 

the cri m ina l  law, a n  i n it iative that was emu lated i n  other  States. 

This paper is based on  a presentation made at sympos ium a hosted by the Gender Stud ies Program, School of Socia l  and 
Environ menta l Enqu i ry, Schoo l  of H istorical Studies and Schoo l  of  Law, U n iversity of  Melbourne, 2 1  November 2007. 
Professor of Law and ARC Professoria l  Fe l low, Austra l i an  National  U n iversity m a rga ret . thornton@a nu . edu . a u  

Richa rd Joh nstone and Sumitra Vignaendra, Learning Outcomes and Curriculum Development i n  Law: A Report commissioned by 

the Australian Universities Teaching Committee (AUTC) (2003) 130. 
Fi rst Wave Femin ism is associated with the struggle by women in  the late 191h century to vote and be admitted to un iversities
and the professions. The Second Wave focuses on substant ive equa l ity i n  the conditions of entry. 
It is not possib le  i n  th is  brief overview to do justice to the complexities and amb igu ities besett ing the women's movement at 
the time. See, for example, Mar ian Sawer, 'Recla iming Social Libera l i sm :  the Women's Movement and the State' in  Renate 
Howe (ed ), Women and the State: Australian Perspectives (1993); Mari lyn Lake, Getting Equal: The History of Australian 

Feminism (1999); Ann Genovese, 'Madonna and/or Whore?: Fem in ism(s) and P u bl ic  Sphere(s)' in Ma rga ret Thornton (ed), 
Romancing the Tomes: Popular Culture, Law and Feminism (2002) 147-64. 
Robin Lansdowne and Wendy Bacon, 'Women who kil l Husbands :  The Battered Wife on Tria l', i n  Carol O ' Donne l l  and Jan 
Cra ney (eds), Family Violence in  Australia (1982)  67-94. 
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It is nota b le  that legis latures not courts were rega rd ed as the locus  of cha nge by femin i st activists and  other 

law reformers i n  Austra l i a .
5 The heritage of S i r  Owen Dixon's commitment to 'str ict and com plete lega l i sm' 6

not on ly  i nh i bited the idea of cou rts as a site of law reform, but a lso suggested that adj u d icat ion had l itt le  to 

d o  with j u st ice, other  than in a forma l istic and  proced u ra l  sense. The Austra l i an  experience at th is  stage was i n  

s h a r p  contrast with that o f  the U n ited States where t h e  Wa rren Cou rt had i nduced a bel ief that t h e  cou rts 

rather  than the legis latu re was the primary locus of reform. 7 Few test cases were i n it iated in Austra l ia ,  

a lthough some i m portant d ecis ions d id  eventua l ly emerge from soci a l ly progressive courts, such as  the H igh 

Cou rt under  Chief J u stice Mason,  8 which inc luded the a bo l it ion of the i m m u n ity aga i nst ra pe in marriage. 9

Beginning to be Noticed 

The dynamic  period of law reform in the m id -70s together with a v ibra nt women's movement bolstered the 

idea that a law d egree cou ld  be ut i l ised to effect soc ia l  just ice for women .  At the same t ime, the growth i n  the 

economy created a need for more lawyers and ,  as  a resu lt, d iscri m inat ion against women i n  the lega l 

p rofession  beca me l ess overt. These factors led to a d ramatic increase i n  the proportion  of women students i n  

l a w  schools d u ri ng the 1970s, which reached the t ipp ing point i n  s o m e  schools with in  a decade. 10

The few women staff there were tended to be congregated at the bottom of the fa m i l i a r  emp loyment pyram id  

i n  j u n ior  and  u nten u red positions .  The  1980s witnessed a struggle by  women in  Austra l i an  u n iversit ies to  

i m p rove the gender  profi le  of  the academy by  lobbying for the  conduct of  gender  reviews and  the 

a ppo intment of a n  eq ua l  opportun ity (EO)  officer to act as  a fac i l itator of change. 11 U n iversit ies were shamed

into respond ing positively and  bega n to c la im i n  the i r  advert is ing and  pub l i city materi a l  that they were EO 

emp loyers. The fl u rry of act ivity with i n  the state more b road ly led to the enactment of affi rmative act ion 

legis lat ion, 12 and  the forma l  acknowledgement of the ro le  of fem ocrats i n  pub l ic  po l i cy. 13

The changing pub l i c  d iscou rse i nfl uenced the curri cu l um as we l l  as appo intments i n  the lega l academy. 

Femin i st law students p layed a ro le  i n  ensu r ing the inc l us ion of, fi rst, fem in ist perspectives i n  ma instrea m 

cou rses and ,  second ly, stand -a lone  opt iona l  cou rses. Women a n d  the Law, Discrim inat ion and  the Law, and  a 

swag of cou rses oriented towards soci a l  j ust ice fi rst a ppeared i n  the 1970s, with femin ist lega l  theory cou rses 

a ppear ing a d ecade or  so later.  

The Fickleness of the Relationship 

Of cou rse, not everyone accepted the new ways of seei ng, a n d  sepa rate cou rses a lways suffer from the 

ub iqu itous prob lems of marg ina l isation and  'preach i ng to the converted' .  Occasiona l ly, it was poss ib le  to do 

som eth ing  i n  com pu l sory cou rses .  At Macquarie  U n iversity Law School i n  the  1980s, for exa mp le, I taught a 

compu lsory cr ime/tort cou rse ca l led Persona l  I nj u ry, which focused on the theme of v io lence.  It a l l owed key 

10 

11 

12 

13 

Jude Wal lace and John Fiocco, 'Recent Critic isms of Formal ism in Lega l Theory and Lega l Education' { 1980-81) 7 Adelaide Law 

Review 309. 
6 Sir  Owen Dixon was on the High Cou rt for more than 30 years, inc lud ing twelve years as  Chief Justice. See the entries on
Dixon, the Dixon Cou rt and the Dixon Dia ries in  Tony Blackshield, Michael Coper and George Wi l l iams (eds), The Oxford 

Companion to the High Court of Australia (2001) .  For a col lection of Dixon's extra-judic ia l  writings and speeches, see Owen 
Dixon, Jesting Pi/ate and Other Papers and Addresses (co l lected by Judge Woinarski {1965) .  
Lucas A Powe, J r, The Warren Court and American Politics {2000) .  
S i r  Anthony Mason was Ch ief Justice 1987-199S. For a d iscussion of the steps towards su bstantive justice by the Court, with 
particu l a r  regard to race, see Fiona Wheeler and John Wi l l iams, "'Restra ined Activism" in  the High Cou rt of Austra l ia'  in  Brice 
D ickson (ed), Judicial Activism in Common Law Supreme Courts {2007) .  
R v L {1991) 103 ALR 577. 
In less than 40 years, it is nota ble that the increase in  the proportion of women in  law schools has risen from a mere handful to 
58% of al l  students. 
Marga ret Thornton, 'Where a re the Women? The Swi ng from EEO to Diversity i n  the Academy', Working Paper 22, Gender, 
Sexual ity & Culture Seminar  Series, ANU (2008) http://rspas . a nu . edu . a u/grc/publ icat ions/pdfs/WP22 thornton 2008.pdf 

Affirmative Action (Equal Opportunity for Women in the Workplace) Act 1986 (Cth) .  This Act was repealed and replaced by the
Equal Opportunity for Women in the Workplace Act 1999 (Cth) .
Femin ist bureaucrats who advised governments and the pub l ic  service as to the impact of proposed pol ic ies on women.  See 
Anna Yeatman, Bureaucrats, Technocrats, Femocrats: Essays on the Contemporary Australian State (1990) .  
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i ssues that d isproport ionately i m pacted on women - sexua l  assa u lt, domest ic  v io lence, provocation a n d  self­

d efence - to be a d d ressed legiti mately from a fem i n ist perspective. I n  such a reas, women were at the centre 

of the act ion,  not confi ned to the peri phery, as tends to be the case i n  areas such as property, contract a n d  

com merc ia l  law. 

I i nterpolate here that a major  l im itat ion rega rd i ng the inc l us ion of soc ia l  j u st ice s u bjects with i n  the Austra l i an  

l aw cu rricu l u m  i s  that  the l aw d egree is  accepted as  a prereq u isite for adm iss ion to  p ractice; there is  not a 

separate Bar  exa m as i n  the U n ited States. Th is  means that the a d m itt i ng authorities have considerab le  

i nfl uence over cu rr icu l a r  content, i nc l ud i ng the specificat ion of  su bjects or  a reas of  knowledge req u i red for 

a d m iss ion.  As a resu lt, law is fa r more prescriptive in its cu rricu l a r  req u i rements than, say, the h u m a n it ies o r  

t h e  socia l  sc iences.  U nfortunately, the adm itting authorit ies have shown l ittle  i nterest i n  i nc lud i ng a socia l  

j u st ice orientation as  a prerequ isite for a d m ission t o  practice. The va r ious State and  terr itory authorit ies, by 

means of the U n iform Admiss ion Ru les, merely want to certify that app l i ca nts have a passa b le  knowledge of 

the body of ru les perta i n ing to a narrow range of tra d it iona l  a reas of p ract ice.  The adm itting authorit ies a re 

a lso infl u enced by the dom inant ph i losophy of lega l positivism (of which Dixon's 'str ict and  complete l ega l i sm'  

is a su b-set ) .  Th is  a pproach privi leges the doctri na l  and  the tech nocrat ic, s lough ing off context and  crit ique, a s  

wel l  as the significa nce o f  j u st ice for the i nstant case s o  that l a w  conveys t h e  impress ion that it is  neutra l  a n d  

i n nocent. 14 W h i l e  u n iversit ies m a y  recogn ise t h e  i m porta nce o f  a l i bera l  l ega l edu cation for t h e  award o f  a l a w

d egree, l a w  schools fee l  that they must d efer to the lega l p rofess ion beca use  i t  emp loys t h e i r  gra d u ates. 

Despite these constraints, many wel l  intent ioned law lectu rers made an effort to respond to femin ist crit i c isms 

of the mascu l i n ist dom inat ion of law by inc l ud ing :  

• Cases that i nvolved women i n  other  than  stereotypica l  s ituati ons;

• Hypothetica ls that d i d n't perpetuate stereotypes - such as 'no' means 'yes' i n  sexua l  assa u lt cases; and

• Arti c les by wo men, as we l l  as men,  to d ispe l  the myths that men a lone  a re knowers or creators of

knowledge.

The broader  a pproach to the law cu rri cu l u m  was given a boost by a federa l  Government i nqu i ry i nto the law 

d isc ip l i ne  (the Pea rce Report) i n  1987. 15 The Report stressed the i m porta nce of a l i bera l  law d egree in

prod uc ing good c it izens.  I nd eed, the popu l a rity of law, the esta b l i sh ment of many l aw schools and  the 

i n creas ing d iversity a mong schools led the authors of the Pearce Report to d escri be the law d egree as  the new 

general ist d egree, o r  the new Arts d egree. The Pearce Report l egiti mated a more theoretica l  and criti ca l  

a pproach to lega l scho la rsh i p  a n d  the teach ing of law. I t  a lso encou raged greater d iversity i n  academic  

schol a rly writi ng, i nc l ud i ng fem in ist scho l a rsh ip . 16 This paved the way for a fed era l government i n it iat ive i n  the

1990s i nvo lving the preparat ion of  gender-sens itive mater ia ls  for the 'core cu rr icu l u m' on the themes of  

cit izensh ip, work, a n d  v io lence. 17 The a im was  that  a l l  law students wou ld  be sensit ised to (or  by )  femin ist

perspectives on law. 

14 

15 

16 

17 

Peter Fitzpatrick, 'Racism and the I nnocence of Law' in Peter Fitzpatrick and Alan Hunt  (eds), Critical Legal Studies (1987). See 
a l so, Ma rga ret Thornton, 'Technocentrism in  the Law Schoo l :  Why the Gender and Co lour  of Law remains the Sa me' (1998) 36 
Osgoode Hall Law J 369. 
Dennis Pea rce, En id Ca mpbe l l  and Don Hard ing, Australian Law Schools: A Discipline Assessment for the Commonwealth 

Tertiary Education Commission (1987) (Pearce Report) .  
Books inc lude Regina  Grayca r (ed) ,  Dissenting Opinions: Feminist Explorations in Law and Society (1990); Regina G rayca r ands 
Jenny Morgan, The Hidden Gender of Law (1990; 2002); Nga i re Naffine, Law and the Sexes: Explorations in Feminist 

Jurisprudence (1990); D iane Kirkby (ed),  Sex, Power and Justice: Historical Perspectives on Law in Australia (1995); Marga ret 
Thornton (ed), Public and Private: Feminist Legal Debates (1995); Pheng Cheah, David Fraser and Jud ith Grbich, Thinking 

through the Body of the Law (1996); Marga ret Thornton, Dissonance and Distrust: Women in the Legal Profession (1996); 
Ngaire Naffi ne & Rosemary J Owens  (eds) Sexing the Subject of Law (1997). 
This in itiative fol lowed a period of intense media focus on 'gender bias i n  the j udic iary' in  1993. The citizensh ip materia ls  were 
prepa red by Professor Sandra Berns, Ms Pau la  Baron and Professor Marcia Neave, and the Work and Vio lence materia ls  by 
Professor Regina Graycar and Associate Professor Jenny Morgan .  The writer cha i red the overseeing committee. See Regina 
G rayca r & Jenny Morgan, 'Lega l Categories, Women's Lives and the Law Curricu l u m  OR:  Masking Gender Examinable' (1996) 18 
Sydney Law Review 431 .  
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The Cooling of the Affair 

Socia l  cha nge, however, d oes not progress eve r forwa rd i n  a neat l i near  fash ion .  Wh i le  the Pea rce Report was 

st i l l  hot off the press, the Dawkins reforms of h igher educat ion were annou nced . 18 Overn ight, Co l l eges of

Adva nced Education (CAEs) beca me u n iversities, a l l  of which soon wa nted the i r  own law schools .  Not only was 

law perceived by vice-chance l lors to be a prestige d isci p l i ne that wou ld  attract h igh -ca l i bre students, it was 

a lso thought that it cou ld  be offered 'on the cheap' . 19 That is, l i b ra ry resou rces cou ld  be accessed e lectron ica l ly

and  known knowledge cou ld  be tra nsm itted by a few lectu rers i n  l a rge l ectu re theatres. Th is  mode of  

ped agogy m in im ised the opportun ity to i nterrogate a n d  criti que  the knowledge be ing com m u n icate d .  

T h e  Dawkins reforms s igna l l ed  the fact that the ch i l l  w i n d s  o f  neo l ibera l i sm had begu n to b low on t h e  

acad emy. A s h a r p  contract ion i n  government fu nd ing occu rred and ,  i nstead  o f  h igher educat ion be ing free, 

stu dents now had to pay what was e u phem ist ica l ly ca l led a contri but ion ( H ECS) .  At fi rst, the figu re was modest 

- $1,800 pa across the board - but it q u ickly bega n to be ratcheted up .  Soon, law students had to pay a h igher 

proport ion of the cost of the i r  d egree than  other  stu dents i n  the be l ief that they wou ld  generate a su bsta ntia l  

income on  grad uat ion . 20 A s  a resu lt, they bega n t o  s e e  themse lves as  consu mers with t h e  right t o  d eterm ine

what  shou ld  be taught and  how it shou ld  be taught. 'User  pays' i n d u ced a preoccu pation with credenti a l i sm .  I f  

the knowledge was not fu nctiona l  i n  terms of adm iss ion to practice, students bega n to see i t  as d ispensa b le .  

The com modificat ion of h igher educat ion exercised a profound  effect on  the cu rricu l a r  content of the law 

d egree. The new a reas  of soc ia l  just ice that had  so recently emerged in  subject offerings across the cou ntry, 

such as poverty law, soc ia l  we lfare, d iscrim inat ion a n d  the law, sexua l ity and  the l aw, a n d  fem in ism a n d  law, 

were de leter ious ly affected . 21 As ment ioned,  none of the adm itt ing authorities specify knowledge of socia l

j u st ice a s  a prereq u isite for a d m ission .  The user-pays princ ip le  i nd uced students t o  adopt a more i nstru menta l  

approach to the i r  stud ies and  to shed what was not a bsol utely essentia l .  Thus, the new subjects began to 

a ppear spasmodica l ly, if at a l l .  

Most sign ifica nt ly, cr it ica l and  theoretica l perspectives that m ight have b e e n  inc luded i n  compu lsory subjects 

a lso bega n to d isappear  in favour  of app l ied and  tech nocratic approaches.  In i nterviews that I cond ucted with 

academ ics a round  the cou ntry in the m id -2000s, students sa id that they no longer wanted the word 'fem in i st' 

to a ppear on the ir  transcri pt in case it jeopard ised the i r  job cha nces. Femin ism d id  not comport with a 

competitive market-oriented c l imate i n  which socia l  j u st ice for wo men a n d  Others had q u ickly become passe. 

The contraction  of femin i sm with in  the l ega l  academy is  by no means l i m ited to Austra l ia ,  but is  a nota b le  

phenomenon i nternationa l ly. 22

As i nterest dec l ined in soc ia l  j u st ice, as wel l  as theory a n d  crit iq ue, l aw schools took the i n it iative and  began to 

a d a pt the i r  c u rr icu l a  to the new c l imate. M ore bus iness law and  i nternat iona l  law subjects (part icu l a rly 

i nternationa l  trade  law) bega n to appear, both i n  response to the demand from students, as  wel l  as  i n  the 

i nstitut iona l  hope of attracting fu l l  fee-paying students - domestic, as  well as i nternationa l .  J u st a s  stu dents 

had become consumers and r isk takers with i n  the ma rket as they assumed more of the cost of the i r  lega l 

edu cation,  the contraction  i n  govern ment fu nd ing compe l led  u n iversities  to become ser ious ma rket p layers. 
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Law schools tended to move away from a l a i ssez-fa i re approach to cu rricu l a r  conte nt, at least so fa r as  

opt iona l  subjects were concerned,  to a n  orchestrated bus i ness or ientat ion in  the bel ief that th is  was go ing to

maxim ise retu rns for them.  

The Struggle t o  Live Alone 

Women now comp rise more than 40 per  cent of l egal  academ ics in Austra l i a .  Wh i le  no longer forma l ly  

exc luded from leadersh ip  posit ions, these posit ions have become mascu l i n ised as  a resu lt of  corporatisat ion .  

The col legi a l ity and  cooperat ion that tends to be associated with the femin ine  has l a rgely evaporated and 

been rep laced with top-down manageria l i sm.  The dean  or  head of school  is now l i kely to be a l i ne  manager 

answerab le  to a more sen ior  manager up the l i n e  rather than  to col leagues.  In do ing the b idd ing of sen ior  

management, there is  comparatively l itt le  scope for a pro-femin ist sty le  of lead ersh ip  based on consu ltat ion 

and co l la borat ion .  The new style of ma nageri a l i sm to lerates the occas iona l  woman - usua l ly i n  a manned 

posit ion, such as a deputy - p rovided that she does not d i sp lay fem i n ist sens ib i l it ies with in  ma nager ia l  spaces 

and raise issues that d i sproport ionately i m pact on women, such as  sexua l  harassment or  the gender po l it ics of 

organ isat ions .

It  is nota b le  that just as  it looked as though the lega l academy was becoming fem in ised, a new criterion for 

appo intment - entrepreneuri a l ism - was added to the trad it iona l  c riter ia of teach ing, research and com m u n ity 

service. Exce l l ence in these fie lds  needs to be ach ieved fo r the most authoritat ive posit ions.  Academics a re 

now expected to generate money through competitive resea rch schemes, l i nkages with i ndustry, consu lta nc ies 

and  the offer ing of fee-paying cou rsework graduate d egrees. Entrepreneuria l  i sm does not specifica l ly  excl ude  

women but com petition  po l i cy d oes reflect the mascu l i n i st b iases of the ma rket. 

Whi le  fem in ist l ega l research has become more d iverse, it has also become more fra ught and less attractive 

than it once was. The m u lt ip le  fem i n ist consciousness that emerged from postmodern and  poststructura l  

theory has made engagement with law more d iffi cu lt because l i bera l  l ega l i sm copes best with a u n itary 

subject. It p refers c lear l i nes and  precise categorisat ion .  M u lt ip le  i dentity consciousness, which inc ludes race 

and sexua l ity, as wel l  as  d isab i l ity and age, has encou raged a focus on the ca p i l l a ries and a high leve l of 

theoretica l  a bstract ion,  which has d iscou raged engagement with law. The d isappointment on the part of 

fem i n ist scho la rs general ly, some of whom may have held an un rea l ist ic  view of the pitfa l l s  of engaging with 

law, may a lso have contributed to the turn ing away from fem in ist legal scho larsh ip .  

I a l so  need to come back  to the institut iona l  factors that a re resha ping the very idea of  the u n iversity. This 

i nc ludes com petit ion po l i cy which now affects every aspect of academic  l ife . Nowhere is th is  evinced more 

c learly than i n  the case of resea rch .  Lega l academ ics as neo l ibera l  subjects are no longer free to focus  on the i r  

teach ing and  engage in  a b i t  of desu ltory research as the mood ta kes them.  Performat ivity, as  Lyota rd shows, 

is  the le itmotif of the neo l ibera l  su bject, which req u i res academics constantly to be seen to be performing. 
23 

That is, they need to show that they a re active and  p rod uctive. Performat ivity is effected thro ugh a u d it ing 

mechan isms, which a l l ows for i ncreased s u rve i l l a nce.  

Aud it i ng, the means by which the performative is  rendered ca lcu l ab le, 
24 

i s  now the bane of the l ife of 

academics everywhere .  I t  can be based on metrics or  qua l itative i nd ices, where the i nt r ins ic worth of a n  a rt ic le 

or, as  is  more l i ke ly, the status of the journa l  i n  which it appears, is  rated . Some law schools a re understood to 

be a l ready d i rect ing academics d own part icu l a r  pub l ish ing paths, most nota b ly req u i ring them to pub l ish i n  

' internat iona l '  rather than Austra l i an  law journa l s  i n  the hope of  boosti ng the i r  u n iversity's posit ion on league 

ta b les .  Ea rly career researchers wi l l  be unab le  to resist such ed icts when handed d own from a bove. Rank i ngs 

and  league tab les have become the order of the d ay. Our  present gatekeepers, with do l l a r  signs in the i r  eyes, 
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have l itt le  concern for equ ity or socia l  j u st ice i n  the cu rrent d og-eat-dog environ ment of perenn ia l  com petit ion 

where they have to ensure the surviva l of the ir  i nstitut ions .  

Conclusion 

Legal  fem in ism has encou ntered d ifficu lt ies in a host i l e  neoconservative c l imate, a n d  it may be j u st a matter of 

rid ing  it out.  After a l l ,  when we look to the past, we see the waxing a n d  wa n ing of fem i n ist movements over 

the last 250 years a ccord ing  to preva i l i ng  socio-economic  trends  and  the pol it ica l  mood of the d ay. 

Femin i sm is  a reactive ideo logy that may need its pol i t ica l  edginess to be compe l l i ng.  The response to the 

pub l icat ion of  her  d a m n i ng i nd ictment of the status of women caused M a ry Wol lstonec raft to note the 

d i scomfiti ng ro le  of soc ia l  cr i t ic  more than two centu ries ago: 25

Those who are bold enough to advance before the age they live in, and to throw off, by the force of 

their own minds, the prejudices which the maturing reason of the world will in time disavow, must 

learn to brave censure. We ought not to be too anxious respecting the opinion of others. 26 

On its face, th is  does not appear  to bode wel l  for the future of fe min i sm in the l egal  academy, especi a l ly as  

bo ld ness is an  except iona l  cha racterist ic  i n  a c l imate th at rewards doc i l ity. At  the same t ime, however, 

fem i n ism, in or out of the lega l academy, at the beginn ing of the 2 1  st centu ry, creates a d iscu rsive space i n  

which w e  c a n  contextua l ise contempora ry representat ions o f  women.  T o  t h i s  extent, legal femin i sm m a y  not 

have been q u ite as i n effective as  Joh nstone and Vignaendra suggest. 
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Justice for individuals with mental illnesses 

Profess o r  Bernadette McSherry 

Professor Bernadette Mcsherry is an Australian Research Council Federation Fellow and Professor of Law at 

Monash University. She is currently working with a team of researchers on a five-year project called Rethinking 

Mental Health Laws. She is also a legal member of the Mental Health Review Board of Victoria. 

The concept of j u st ice has been viewed by l ibera l  theorists as being c losely l i nked with the notion of 'fa i rness', 

eq ua l ity of treatment and respect for i nd ivi dua l  rights. 1 H owever, certa in  lega l theorists, particu l a rly those

writ ing from fem in ist viewpoints, have quest ioned just whose rights are protected under  this model of j u st ice 

and have pointed out that a n  em phasis on i nd ivid u a l  r ights can not address structu ra l and group-based 

d iscrim inat ion.  2 

When it comes to i nd ivid ua l s  with menta l i l l nesses, the i nternat iona l  human  rights movement has he lped 

provided a fra mework for l aws that at least recognise certa i n  ind ivid ua l  r ights, but it wou ld  seem that just ice i n  

terms of  equa l ity of  treatment, respect and  d ign ity rema ins  e l usive. 

Since 1993, when the H u m a n  Rights and Equa l  Opportun ity Com m iss ion conducted its Nat iona l  I nqu i ry i nto 

the H u m a n  Rights of People with Menta l  I l l n ess, there have been a n u m ber of inq u i ries point ing to exist ing 

defic ienc ies i n  Austra l ia's menta l  hea lth system. Most recently, the Menta l  H ealth Cou nc i l  of Austra l ia ,  the 

Bra i n  and  Mind Research I nstitute and  the H u m a n  Rights and  Equa l  Opportu n ity Comm ission as  we l l  as  the 

Senate Se lect Committee on Menta l  Hea lth have made n u merous recommendat ions for menta l health 

reform. 3

The ro le  the law p lays in provid ing just ice for i nd ivid ua l s  with menta l i l l nesses is an  important one .  Cl ive 

Unsworth has made the point that ' [ l ]aw actua l ly constitutes the menta l hea lth system, in the sense that it 

authoritatively constructs, em powers, and  regu lates the relat ionsh i p  between the agents who perform menta l  

health fu nctions' .
4 

Ensu ring that menta l health laws protect rights i n  both theory and practice is a n  ongoing cha l lenge. Th is  a rt ic le 

outl i nes how the new Convent ion on the Rights of Persons with Disab i l it ies 5 may serve to gu ide domest ic

leg is lat ion re lat ing to i nd ivid u a ls with menta l  i l l nesses. I t  looks at ways to ensure j u stice in  re lat ion to 

i nvo lu nta ry treatment as wel l  as  access to treatm ent i n  genera l  before provid i ng an  overview of a lternatives to 

imprisonment for offenders with menta l  i l l nesses. 

The International Human Rights Framework 

U p  u nt i l  2008, the ma in  i nternationa l  docu ment dea l ing  specifica l ly with the rights of i nd ivid ua l s  with menta l  

i l l nesses was the U n ited Nat ions Principles for the Protection of Persons with Mental Illness and for the 

Improvement of Mental Health Care which was adopted i n  1991. These pr inc ip les  he l ped gu ide domest ic  laws 

to enab le  treatment i n  the com m u n ity as wel l  as access to information concern i ng patients' rights and  the 

See for exa mple Rawls J, A Theory of Justice {Cambridge MA: Harva rd U n iversity Press, 1980); Dworkin R ,  Taking Rights 

Seriously { London : Duckworth, 1977). For a review of com peting conceptions of justice, see Campbel l  T, Justice (Basingstoke: 
Macmi l lan ,  2001, 2"d ed) and Wojciech S, (ed), Justice {Aldershot: Ashgate, 2001) .
See Lacey N, Unspeakable Subjects: Feminist Essays in Legal and Social Theory (Oxford : H a rt Pub l i sh ing, 1998),' Ch 2 .  
Mental  Hea l th  Cou nc i l  of  Austra l ia, Bra in  and Mind Resea rch I n stitute, & Human  Rights and  Equa l  Opportu n ity CommissionNot 
for Service (Ca nberra : Menta l Hea lth Counc i l  of Austra l ia,  2005); Senate Select Committee on Menta l Health, A National 

Approach to Mental Health - From Crisis to Community, Final Report (Ca n berra, Commonwea lth of Austra l ia,  Apri l 2006) .  
Unsworth C,  The Politics of Mental Health Legislation (Oxford :  C larendon Press, 1987)  p 5 .  
The  Convention came into  force th i rty days after twenty countries ratified i t .  The  d raft convention was  fina l ised at the Eighth 
Session (14 - 25 August 2006) and adopted by the Genera l Assemb ly on December 13th 2006. The convention opened for 
signatu re on 30th March 2007. 
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d eve lopment of tri buna ls to review invo lu nta ry a d m iss ions and  treatment. 6 H owever, these pr inc ip les have 

been criticised as provid ing  only m in imum sta ndards concern ing capacity to consent to treatment and  

promoting a paterna l ist ic  med ica l  treatment mode l . 7

On 3 May 2008, the U n ited N at ions Convention on the Rights of Persons with D isab i l it ies (the CRPD) came i nto 

force. Austra l i a  is a s ignatory to the Convention a nd, at the time of writ ing, is  considering ratifying it . Wh i le  the 

CRPD does not set  out any 'new' rights, it c la rifies the obl igations on States Pa rt ies to p romote and  ensure the 

rights of person with d isa b i l it ies and sets out the steps that should be taken to ensure equa l ity of treatment.  It  

goes i nto much more d eta i l  than previous  general  human  rights convent ions concern ing what act ion needs to 

be taken to proh ibit d iscri m i nat ion and  it has the potent ia l  to gu ide domestic  legis lat ion for i nd ivid ua ls  with 

menta l i l l nesses in a less paterna l ist ic  way than the 1991 U n ited Nat ions Princ ip les . 8

Neither 'd isab i l ity' or 'persons  with d i sab i l it ies' is defi ned i n  the CRPD, but Art ic le 1 states that the latter  term 

inc l udes 'those who have long-term physical ,  mental ,  i nte l l ectua l  or sensory i m pa i rments which i n  i nteraction  

with  va r ious ba rriers may h inder  the i r  fu l l  and  effective part ic i pation i n  society on a n  equa l  bas i s  with  others' . 

Wh i le  Art ic le  1 refers to ' long-term' impa i rments, the provis ion is not exhaustive and  other impa i rments may 

be i nc l uded .9

The rights out l ined i nc l ude  the right to l ife (Art ic le  10), th e right to eq ua l  recogn it ion before the law (Art ic le 

12) ,  the r ight to l i berty and  secu rity of the person (Artic le  14), the r ight to respect for physical and  menta l 

i ntegrity (Artic l e  17),  the right to l ive in the com m u n ity (Art ic le 19), the right to ed u cat ion (Art ic le 24) and  the 

r ight to enjoyment of the highest atta inab le  sta ndard of hea lth without d iscri m inat ion on the basis of d isab i l ity 

(Art ic le  25 ) .  The CRPD esta b l ishes two i m p lementat ion mechan isms :  the Com m ittee on the Rights of Persons  

with  Disa b i l it ies which wi l l  mon itor i ts  imp lementation and  the Conference of State Part ies which wi l l  cons ider 

matters rega rd ing i m p lementation .  

The  fo l lowing two sect ions focus on two of  these rights : the right to  respect for physical  and menta l  i ntegrity 

and  the right to enjoy the highest atta inab le  standard of hea lth, a n d  what they may mean for legal frameworks 

re lat ing to the treatment of i nd ivid ua l s  with mental i l l nesses. 

Respect for Physical and Mental Integrity and Involuntary Treatment 

The med ica l  treatment of many i nd ivid ua ls  with menta l  i l l nesses genera l ly corresponds with the medica l  

treatment of other pat ients i n  the sense that they can (at least i n  theory) refuse treatment and  if hospita l ised, 

leave hospita l at any t ime and use the same com p la ints proced u res as  a ny other  patient. A major prob lem for 

such i nd ivid ua l s  i s  gett ing access to treatment and  th is  is dea lt with in the next sect ion .  

For those considered incapab le  of consenti ng to treatment, however, legis lat ion exists i n  a l l  Austra l i an  

j u risd ictions enab l i ng invo lu nta ry d etention and treatment. The relevant p rovis ions i n  Austra l i an  Menta l 

Hea lth Acts vary, but i n  general ,  they provide  that if i nd ivid ua ls a ppear to suffer from a menta l i l l ness, if the i r  

H u nt P and Mesqu ita J, 'Mental Disab i l ities and the  Human Right to  the  Highest Atta inab le  Standard of  Health '  (2008) 28  

Human Rights Quarterly 332.  

Rosentha l  E, and Rubenstein LS,  ' I nternationa l  H u man Rights Advocacy under the "P rincip les for the Protection of Persons with 
Mental i l l ness"' (1993)16 International Journal af Law and Psychiatry 257; Gendreau C, 'The Rights of Psych iatric Patients i n  the 
Light of the Pr incip les Announced by the Un ited Nations:  A Recognition of the Right to Consent to Treatment?' ( 1997) 20(2) 

International Journal of Law and Psychiatry 259; Jones M, 'Can I nternationa l  Law Improve Mental Health? Some Thoughts on 
the Proposed Convention on the Rights of People with Disab i l it ies' (2005) 28 lnternatianal Journal of Law and Psychiatry 183; 

Dhir A A, 'Human Rights Treaty Drafting through the Lens  of Mental Disa b i l ity: The Proposed I nternationa l  Convention on 
Protection and  Promotion of the Rights and Dign ity of Persons with Disabi l ities' (2005) 41 Stanford Journal of International Law 

181.  

See further Kampf A, 'The U n ited Nations Convention on the Rights of Persons with Disab i l ities and its Consequences for 
Mental Health Laws in Austra l ia '  (2008) Law in Context [forthcoming] . 
M inkowitz T, "The U n ited Nations Convention on the Rights of Persons with Disabi l ities and the Right to be Free From 
Nonconsensual  Psych iatric Conventions" (2007) 34(2) Syracuse Journal of International Law and Commerce 405 at 407. 
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health or safety is at r isk, and  if they pose a th reat to themselves or others, they may be d eta ined as 

i nvo luntary patients. 

The ab i l ity to d eta in  and treat i nd ivid ua l s  agai nst the i r  wi l l  has been justified on the basis of it be ing i n  the i r  

"best i nterests", to p revent d eterioration i n  the i r  cond it ion or  to prevent harm to themselves or  others. The 

ma in  'physica l treatments' a re d rug thera py and  e l ectroconvu ls ive thera py ( ECT), with the most i nvasive 

treatment, psychosurgery, sti l l  ava i l ab le  in some j u risd ict ions, but subject to lega l safegu a rds .  Proce d u res that 

a re sti l l  used by way of emergency responses i nc lude  restraint (the use of phys ica l  force), sedat ion and  

sec lu s ion (confinement usua l ly i n  a pu rpose bu i lt room) .  

Tina  M i n kowitz has a rgued that  a l l  forced psych iatr ic interventions shou ld  be viewed as  a violat ion of  human  

rights. 10 Wh i le  there have been  and  continue  to be n u merous i nsta nces of  i nhuman  and  d egrad ing treatment

of i nd ivid ua l s  with menta l  i l l nesses that support th is  view, i n  practice, states wi l l  cont inue  to have legis lat ion 

and progra ms that enab le  i nvo l u nta ry treatment.  It  a l so needs to be recognised that physica l  treatments can 

a l l eviate certa in  sym ptoms of serious  menta l i l l nesses, a lthough the medica l  mode l  of treatment has  been 

cr it ic ised for be ing too dominant. 11

Just ice for i nd ividua l s  with mental i l l nesses i n  relation to i nvo luntary treatment cou ld  mean ensu ring that any 

intervention occurs only i n  c i rcu msta nces where without such intervent ion,  ser ious harm is l i kely to resu lt to 

the person's hea lth .  Such an approach can be d rawn from Art ic le 17 of the CPRD which is entit led 'Protect ing 

the I ntegrity of the Person' and which states :  

Every person with disabilities has a right to respect for his or her physical and mental integrity on an 

equal basis with others. 

Whi le  there has  been l ittl e written on the scope of th is  right, it can be viewed as a im ing  to protect the 

'com petent' pat ient from u nwa nted treatment and  the ' incom petent' pat ient from u n benefic ia l  treatment. 12

From a pragmatic viewpoint, it is probably more benefic ia l  to view Art ic le  17 as d eve lop ing l im itat ions on 

certa in  practices and u n benefic ia l  and overly i ntru sive treatment rather  than viewing it as  just ify ing the 

com plete a bo l it ion of laws relat ing to i nvo l u nta ry treatment.  The ab i l ity of Art ic le  17 to gu ide  domest ic 

legis lat ion i n  th is  rega rd is  one a rea that needs fu rther  exploration .  

Access t o  Treatment and the Highest Attainable Standard o f  Health 

Austra l i an  menta l  hea lth l egis lat ion i n  the civi l  law fie ld  is cu rrently geared towa rd the i nvo l u nta ry treatment 

of i nd ividua l s  with low p reva lence serious menta l  i l l nesses such as  sch izophren ia and b ipo lar  d isorder, but 

there i s  a n  obvious n eed for laws to ensure proper access to treatment for ind ivid ua l s  with the h igh preva lence 

menta l  d isorders such as depression and a nxiety. 

10 

11 

12 

Minkowitz T, "The U n ited Nations Convention on the Rights of Persons with Disab i l ities and the Right to be Free From 
Nonconsensua l  Psych iatric Conventions" (2007) 34(2) Syracuse Journal of International Low and Commerce 405. 
See for exa mp le, Bartl ett P and Sand land R, Mental Health Low: Policy and Practice (Oxford : Oxford U n iversity Press, 2007, 3'0 

ed) pp 345-352 and references therei n .  
See fu rther McSherry B ,  'Protecting t h e  Integrity o f  t h e  Person :  Developing Limitations on I nvol unta ry Treatment' (2008) Law in 

Context [forthcoming] . 
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The Not for Service Report prepa red by the M enta l Hea lth Cou nc i l  of Austra l ia a n d  the Bra in  and  M ind  

Resea rch I n stitute i n  associat ion with the H u ma n  R ights and Equa l  Opportu n ity Com miss ion identified a 

n u m ber of prob lems with i nd ividua l s  with menta l i l l nesses gett ing access to treatment.  The report found  that 

there is poor access to psych iatr ists outs ide major  metropol ita n centres, poor access to psycho logists d u e  to a 

genera l  lack of government or private insurance rebates and  l im ited access to new med icat ions in outpatient 

sett i ngs, partly beca use of restrictions on the provis ion of scr ipts u nder  the Pharmaceutica l Benefits Scheme.  13

It a l so identified a n u m ber of issues relat ing to state menta l hea lth services inc l ud i ng the lack of acute care 

beds, prematu re d ischa rge from hospita l s  of u nwel l  persons and  d ifficu lt ies i n  gett ing access to profess iona l  

ca re d u ring onset and  to prevent the d eteriorat ion of  i l l ness.14

The report a lso measured the data co l lected aga inst the National Standards for Mental Health Services which 

were endorsed by the Nat iona l  Mental  H ea lth Work ing Gro u p  in  Decem ber 1996.15 Sta ndard 11 .1  sets out that

the releva nt menta l  hea lth service shou ld  be a ccessi b le  to the defi ned com m u n ity. The Report found  that 

sta ndard 11 . 1 .4 which req u i res that the menta l  hea lth service shou ld  be ava i l ab le  on a 24 hour  basis and 

sta ndard 11 .1 .2  which req u i res that ' [t] he  com m u n ity to be served is d efined,  i ts  needs regu l a rly identified and 

services a re p l anned and  de l ivered to meet those needs' are not being met i n  many Austra l i an  states.16

I nstead,  beca use of 'the i nab i l ity of consu mers and  carers to access menta l  hea lth services d u ring t imes of 

cr is is, po l ice a re increas ingly be ing ca l led to assist as they a re ava i l ab le  24 hours a d ay 7 d ays a week' . 17

A s im i l a r  p ictu re was presented to the Senate Se lect Com m ittee on Menta l  Hea l th .  Its F i rst Report found  that 

'most people with menta l  i l l ness d o  not cu rrently have access to an  i ntegrated, spec ia l ised menta l hea lth 

service that meets the i r  needs' .18

Aga in ,  the CRPD can provide a fra mework for what needs to be done i n  th is  a rea .  Of part icu l a r  i nterest i s  

Art ic le 25 of the CRPD which reiterates Art ic le 12(1 )  of  the International Covenant on Economic Social and 

Political Rights that req u i res States to recognise 'the r ight of everyone to the enjoyment of the highest 

atta inab le  standard of phys ica l  and  menta l  hea lth ' .19

13 

14 

15 

16 

17 

18 

19 
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Mental Health Counc i l  of Austra l ia, Bra in  and Mind Resea rch I n stitute, & Human  Rights and Equa l  Opportun ity Commission Not 
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H owever, Artic le  25 goes fu rther than Art ic le 12 (1 )  by add ing certa i n  ob l igations :  

States Parties shall take all appropriate measures to ensure access for persons with disabilities to health 

services that are gender-sensitive, including health-related rehabilitation. In particular, States Parties 

shall: 

(a) Provide persons with disabilities with the same range, quality and standard of free or affordable 

health care and programmes as provided to other persons, including in the area of sexual and 

reproductive health and population-based public health programmes; 

(b) Provide those health services needed by persons with disabilities specifically because of their 

disabilities, including early identification and intervention as appropriate, and services designed to 

minimize and prevent further disabilities, including among children and older persons; 

(c) Provide these health services as close as possible to people's own communities, including in rural 

areas; 

(d) Require health professionals to provide care of the same quality to persons with disabilities as to 

others, including on the basis of free and informed consent by, inter a/ia, raising awareness of the 

human rights, dignity, autonomy and needs of persons with disabilities through training and the 

promulgation of ethical standards for public and private health care; 

(e) Prohibit discrimination against persons with disabilities in the provision of hea lth insurance, and life 

insurance where such insurance is permitted by national law, which shall be provided in a fair and 

reasonable manner; 

(f) Prevent discriminatory denial of health care or health services or food and fluids on the basis of 

disability. 

Arti c le  25 can be viewed as he lp ing to d eve lop  the interpretat ion of the right to the h ighest atta inab le  

sta ndard of  health set  out  i n  Genera l  Com ment No  14 of the U n ited Nat ions Comm ittee on Economic, Socia l  

and  Cu ltura l  Rights. 
20 Pa ragra ph 9 o f  t h e  Genera l  Com ment states that 'the right t o  hea lth m ust be understood

as a r ight to the enjoyment of a var iety of fac i l it ies, goods, services and cond it ions necessary for the rea l izat ion 

of the h ighest atta inab le  sta ndard of hea lth' .  Art ic le 25 of the CRPD sets out the steps that should be taken to 

ensure that these fac i l it ies and services a re provided . 

Already some progress has been made i n  th i s  a rea with reforms to the Med icare Benefits Sched u le  to improve 

access to psych iatrists, c l i n ica l  psycho logists, genera l  p ractitioners and  other  a l l ied health profess iona ls .  

Genera l  p ractit ioners and  private psych iatri sts can now a lso refer  patients to psychologists and  a l l ied hea lth 

profess iona ls .  Th ere has  a l ready been Federa l  government fu nd ing assigned to increase the numbers of those 

part ic ipat ing i n  the menta l  hea lth workforce. H owever, s ince the majority of i nd ivid ua l s  with menta l i l l nesses 

seek treatment on a vo l u nta ry basis, there i s  a need to fu rther  exp lore the law's role i n  relation to access to 

medica l  treatment in this rega rd . 

20 U n ited Nations Committee on Economic, Social and Cu ltura l  Rights, The Right to the Highest Attainable Standard of Health (Art 
12 of the I nternationa l  Covenant on Economic, Social and  Cu ltura l  Rights, General Comment No 14 (22nd Sess), UN Doc
E/C12/2000/4, 1 1  August 2000. 
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Alternatives to Imprisonment for Mentally Ill Offenders 

I n d ivid ua l s  with menta l  i l l nesses com prise a d isproport ionate n u mber of people who a re a rrested, a ppear  

before the cou rts a n d  who a re imprisoned . 21 There may be a combinat ion of  factors as to why th is  i s  the case

inc l ud ing a lack  of  access to treatment, i n creased d rug and  a l coho l  use and  the l im ited capacity of  com m u n ity 

based menta l hea lth services to cope with the needs of offenders with m enta l i l l nesses. 

The Senate's Select Com m ittee on M enta l Hea lth found  that wh i le  ' [a ] l l  j u risd ict ions m a ke some provis ion for 

the care of forens ic  patients . . .  that provis ion is i nadequate, both for secure fac i l it ies a n d  for fo l low-up care i n  

the com m u n ity' . 22 The Senate Select Com m ittee recom mended t h a t  'there be a s ignif icant expa ns ion of

menta l hea lth cou rts and d iversion progra ms, focused on keeping people with menta l i l l ness out of pr ison' . 23

There is  a lso a need to ensure the provis ion of adeq uate services to those i nd ivid ua l s  with menta l i l l ness es i n  

prisons.  

The CRPD d oes not d i rectly ment ion p risoners with menta l i l l nesses, but Princ ip le  20 of the ear l ier  Principles 

for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care stipu l ates that 

prisoners a re entit led to the best ava i l ab l e  menta l  hea lth ca re, and to a l l  the rights specifi ed i n  the Pr inc ip les, 

'with on ly such l im ited mod ifi cat ions and except ions as a re necessa ry i n  the c i rcu mstances'. There a re certa i n  

a rt ic les i n  the C R P D  s u c h  as  Art ic le 12 (eq u a l  recognit ion before the law), Artic le  13 (access to j ustice) and  

Art ic le  14  ( l i berty and  secu rity of  the person )  that wou l d  seem to be relevant to the situat ion of  offenders with 

mental i l l nesses. 

There has been some attem pt to explore a lternatives to pr ison for offenders with menta l i l l nesses. A range of 

d iversionary measures operate in Austra l i an  j u risd ict ions such as the South Austra l i an  and  Tasman ian  

magistrate courts' menta l  hea lth d ivers ion progra mmes as we l l  as menta l hea lth cou rt l ia ison services a n d  

spec ia l ised court l ists which i n d i rectly ta rget those with menta l  i l l nesses. 24 However l itt l e  research h a s  been

carr ied out as  to the effectiveness of these d iversionary measures and they have tended to deve lop i n  a n  ad  

hoe man ner .  

Each Austra l i an  crim ina l  law j u risd ict ion a lso has provis ions for the p rosecution and d i sposit ion of those with 

menta l  i l l nesses. 25 Queens l and  is the on ly  j u risd ict ion  to have esta b l i shed a Menta l  Hea lth Cou rt which

determ ines the defences of i nsan ity and d im in ished respons ib i l ity. The effect of certa in  menta l  i l l nesses can 

a lso be taken i nto account d u ring the sentencing process i n  a n u m ber  of d ifferent ways. Certa in  menta l 

i l l nesses ca n be releva nt to red uc ing a n  offender's  mora l  responsi b i l ity, as we l l  as assessing the k ind of 

sentence that shou ld  be i m posed, whether  genera l  and  specific  d eterrence a re re l evant pr inc ip les  a n d  

whether  the sentence o r  imprisonment wi l l  weigh more heavi ly on  t h e  offender  t h a t  a person in  good hea lth. 26
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At the Federal level and in Victoria and Tasmania, judges and magistrates are empowered to make hospital 

orders in lieu of a sentence so that mentally ill offenders cross from the criminal justice system to the civil 

mental health system, but, for a variety of reasons, these orders are rarely used. 27 

At present, there is a level of complexity in the relevant legislation that may cause confusion among 

magistrates and judges as to what options are available. The very fact that individuals with mental illnesses 

comprise a disproportionate number of those who come before the criminal justice system shows that there is 

still a need to explore the law's role in relation to alternatives to imprisonment and providing access to 

treatment within the prison environment. 

Conclusion 

This article has outlined some of the areas that are in need of attention to ensure justice for individuals with 

mental illnesses. Such areas include further legal safeguards for the treatment of involuntary patients, 

enabling proper access to medical treatment and the development of effective and workable alternatives to 

imprisonment for mentally ill offenders. 

While it remains the case that legal provisions alone do not lead to the development of new services, 28 any 

endeavour to support justice for individuals with mental illnesses will only work if there are appropriate laws in 

existence shaping the way in which individuals with mental illnesses can gain access to the highest attainable 

standard of mental health care. This applies across both civil and criminal justice systems. 

Ultimately, justice will only be achieved for those with mental illnesses not only through rethinking mental 

health laws but also through raising awareness of discrimination and curbing indifference and neglect. As Sir 

William Deane has pointed out, 'the ultimate test of our worth as individuals and as a nation is how we treat 

the most disadvantaged and vulnerable of our fellow human beings'. 29 

27 

28 
29 

See in general McSherry B, 'Hospital Orders for Mentally Ill Offenders in Australia: An Appropriate Diversionary Option?' Paper 

delivered at the presented at the 8'h Annual International Association of Forensic Mental Health Services Conference, Vienna, 

Austria 14-16 July 2008. 
Mcsherry B, 'Human Rights and Mental Illness: The Legal Framework' (1994) 1 Journal of Law and Medicine 205. 
Sir William Deane, 'Address on the Occasion of the Jesuit Refugee Service Dinner, Sydney, 19'h June 2004 available at 

http:/(jrs.org.au/component/option,com docman/task,doc view/gid,25/ltemid,47 I accessed 7 July 2008. 
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The connection between law and justice: the utilisation of therapeutic 

justice in family law. 

David M orriso n  a n d  Clare Cappa 1 

Introduction 

Ever wondered what the d ifference between ' law' and  'justice' i s?  Thought a bout how it is that one offender  

'gets off' more eas i ly  than  another  person committ ing a lesser crime?  M isunderstood the pu rpose (and 

app l icat ion)  of learn ing j u risprudence as part of you r  law d egree? Welcome to the confus ion .  

Most students d i scover that law does not equa l  j u st ice and  that the law d oes not a lways de l iver just outcomes, 

if not wh i le  at U n i  then certa i n ly shortly after! On the q uestion of offenders we also know that 'each case 

depends u pon its own u n ique  facts and c i rcumstances' and therefore j u d ic ia l  d iscret ion a l l ows for many 

combinat ions of case outcomes th at perhaps m ight not seem consistent with the matter being heard,  nor  

i ndeed with  the va r ious cases  on s im i l a r  l ega l po ints. Even our  study of the theory of  law (j u risprudence), our  

take on Ke lsen or  H ayek is  at best formed i n  someth ing of  a vacuum, and  rightly so s ince it is often necessa ry 

to understand the a bstract before p roperly appreciat ing its practica l  app l icat ion .  

Tra d it iona l  d octrine  suggests that the golden th read of the com mon law ensu res the 'right' outcome and  Law 

School h i story (a long with more than a few d etermined TC Beirne scho la rs) ensure that students get a good 

d ose of j u risprudence as part of the necessary req u i rements for an LLB.  H owever it does us good to th ink  

a bout j u st ice and  q u estions  a bout consistency from t ime to t ime.  Hence the temptation to  ask whether  there 

is another way to make sense of the law, perhaps by us ing a d ifferent fra mework or lens  to view the law and  

the l aw's potentia l  to enha nce po l icy that is more human istic  i n  its i nterpretat ion and  app l ication of  lega l 

outcomes. 

Th is  short paper seeks to i ntroduce you to the concept of therapeut ic j u risprudence, a concept that 

enco u rages us  to exa mine  and understa nd how the law can be used as a 'thera peut ic agent' to promote the 

wel l  be ing of the people it affects. 

Therapeutic Jurisprudence 

Therapeut ic j u r isprudence exa m ines the effect of lega l processes on the we l l be ing of those i nvolved in them, 

i nc l ud ing l itiga nts, witnesses, vict ims  of crime, j u ries, j ud ic ia l  officers, lawyers, c l i ents and cou rt staff. It 

explores the hea l ing  power of the law. Though commonly associated with prob lem solving cou rt progra ms 

such as d rug, fa m i ly v io lence and  menta l  hea lth courts and a lternative sentencing regimes, i ts  scope is  as  

broad  as the l aw itself, embrac ing such a reas as  workers compensat ion l aw, fa m i ly law, ch i ld  welfare l aw, 

nat ive t it le l aw, c i rc le  sentencing courts, i nternationa l  law, coron ia l  p ractice, c iv i l  l it igation, appea l  

p roceed ings, j udging, lega l p ractice, court adm in istrat ion a n d  lega l education .  

The  idea of  thera peutic j u ri sprudence was  fi rst made popu la r  by two researchers i n  the U n ited States of 

America as  a means of determ in i ng a lens through which one m ight exa m ine  menta l hea lth issues and  rel ated 

lega l outcomes. 2 Thera peutic j u r isprudence has generated such i nterest that it i s  now cons idered to have

a pp l i cab i l ity for a l l  a reas of law, civi l and crim i na l .  Fu rther and  not su rpr is ingly, given the origin of therapeutic 

j u risprudence's c lose associat ion with menta l hea lth and  associated medica l  issues, it i s  a l so widely accepted 

as having i nterdiscip l i na ry releva nce .  Wexler and Win ick define  thera peut ic j u risprudence as 'the study of the 

role of law as  a thera peut ic agent' focus ing on the law's impact on emot iona l  l i fe and psychologica l we l l -

Respectively Senior Lectu rer, TC Beirne School of Law, The Un iversity o f  Queens land;  Visiting Professor Un iversity of I l l ino is  
Col lege of Law, Spring 2007, U n ited States of America and Lectu rer, TC Beirne School of Law, The U n iversity of Queens land .  
For a more recent u pdate of their  work see;  Wexler DB and Winick BJ  Law in Therapeutic Key: Developments in Therapeutic 

Jurisprudence xvi i  ( 1996) 
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being.3 The idea is that thera peut ic j u risprudence a l l ows for ways to h u m a n ise the law or a lternatively to

understa n d  the app l icat ion of law in the context of human  behaviour  and  conseq uence such that law m ight be 

viewed as a socia l  th ing rather  than pu rely ' lega l '  i n  form. 

Such a v iew of the law a l l ows for a connection to be made between our  knowledge of the law and  ou r 

understa nd ing of socia l  (or  a nti -soci a l )  behaviour  - d isc ip l i nes that a re often seen as sepa rate, for exa m ple  the 

Law School is  located i n  a sepa rate facu lty from Socia l  Sc ience at The U n ivers ity of Queensl and .  Th us  the 

con nect ion provided by therapeut ic  j u r isprudence a l l ows for a way of looking at the im pact of lega l p rocess 

u pon people .  The l egacy of therapeut ic j u risprudence is  that the forma l i st ic  app l icat ion of the law is  de ­

emphasised and  instead  greater attention i s  pa i d  to the socia l  conseq uences  o f  lega l  d ec is ions and  proced u res. 

Accord i ngly, therapeut ic j u r isprud ence req u i res j udges and lega l p ract it ioners to make po l icy d ecis ions based 

on emp i rica l  evidence g leaned from exa min ing  the 'potenti a l  effects of pro posed lega l a rrangements on

therapeut ic outcomes. ' 4

Family Law 

An exa m ple  of how therapeut ic  j u risprudence makes sense of the apparent d isconnect between  lega l p rocess 

and socia l  outcomes m ight be to exam ine  the i mpact of the law relati ng to fa m i ly re lat ionshi ps, which can 

i nvolve a mix of civi l  and c rim ina l  issues. Domest ic  v io lence is  the common term ascr ibed to vio lence that 

occu rs with in  fa m i ly o r  fa m i ly-l i ke re lationsh ips .  When it comes to the fa m i ly un it, a n  understa nd ing of the 

im pact of abuse (and v io lence) is cr it i ca l  to understa nd  from as prod uctive a perspective as possib le .  A c iv i l  

law examp le  m ight be how therapeut ic j u r isprudence understa nds  the l aw's i m pact on a pa rent's behaviour  

when separated from the i r  ch i l d ren i n  a custody d ispute.  

One of the i nterest ing d i l em mas that exist a rou nd domestic v io lence with in  the fam i ly u n it is that fam i ly law 

per se is  a federa l ly-based set of ru les however the laws with respect to v io lence a re pr imar i ly  state -based .  

Th is leads  to compounded d ifficu lty i n  terms of ensuring consistent de l ivery of the law to ident ica l  

c i rcumstances across j u risd ict ion .  

A fu rther  d i l emma i s  that there is  a ma rked re l u ctance to p rosecute v io lent perpetrators for the i r  actions 

where the offence occurs with i n  the home. Whether that i s  a fu nct ion of the re l uctance of the i nj u red pa rty to 

ta ke the matter fu rther , the re l u ctance of lega l enforcement officers to enter a domesti c  scene or  whether a 

com binat ion of both is not perfect ly c lear, a lthough the latter seems most l i ke ly .  5 

It seems therefore that civi l remedy of the protect ion o rder  is the most l i ke ly rep lacement where some form of 

protect ion is  sought with i n  fa m i ly d ispute.  Uti l is ing c iv i l  means of dea l i ng  with threaten ing c i rcumsta nces l ies 

i n  the perception that the offend ing behaviour  with in  fa m i ly sett ings is  not seen to be as serious  a s  externa l  

th reats and  I or  that t h e  c ivi l  means o f  remedy is  more read i ly access ib le  and  therefore more conven ient  to 

use i nc l ud ing l ess d isrupt ion to one's  l ife than  with p u rs ing an assa u lt charge. On the other ha nd there a re 

issues with the civi l orders be ing used to prevent access to ch i l d ren i n  d isharmon ious  re lat ionships .  

So what d oes therapeut ic j u risprudence offer i n  the context of domesti c  v io lence? One ins ight may wel l  be 

that it is i m portant to try to u nd e rsta nd vio lence outsid e  the tra d it iona l  c l assificat ions accorded to the 

behaviour  by the law. I n  a sense the l aw d oes not work wel l  i n  a domestic vio lence s ituat ion because it seeks 

to pena l ise on ly the outwa rd man ifestation of the crim ina l  behavior, such as the v io lence, without adeq u ate 

cons iderat ion of the u nderlying causes, such as frustration  and anger. The law therefore points the app l icant 

i n  the d i rection  of e ither a fa m i ly j u risd ict ion or  a crim ina l  cou rt .  Ne ither of these provides a n  adeq u ate 

Wexler DB  and Win ick BJ Law in Therapeutic Key: Developments in Therapeutic Jurisprudence xvi i  (1996) 
Peggy Fu lton Hora, Wi l l i am G Schma and John Terrence A Rosentha l ,  'Therapeutic J u r isprudence and the Drug Treatment Court 
Movement: Revo l ut ioniz ing the Crim ina l  Justice System's Response to Drug Abuse and Crime in America' (1999) 74 Notre Dame 

Law Review 439, 445 
There are re latively few convict ions for assau lt  with in  fami l i es, see Renata Alexander, Domestic Violence in Australia: The Legal 

Response (2002, 3•d ed ) Federation P ress, Annanda le, 31 ff.
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so lut ion i n  many c i rcu mstances. A therapeut ic i n it iative, on the other  hand,  broadens the focus from the 

micro-a na lyt ica l  i m pact o n  the i nd ivid ua l  to the macro-a na lytic thera peut ic i m pact on society as a whole .  

One cons iderat ion of v iewing the law as a soc ia l  force, rather than just a set of com plex ru les, a l lows us  to 

u n dersta nd the i m porta nce of behaviour  and  the consequences of behaviour, and then to consider  how 

thera peut ic j u rispru dence m ight ass ist the law. Thera peutic j u risprudence, without seeki n g  to cha nge the lega l 

ru les  or parad igm, a l lows lega l  system part ic ipa nts to do a more h u mane  (or  'better') job  by emphasis ing that 

i n  doing their job  they u ndersta nd the va l ues of the legal  system as  wel l  as  its i nherent lega l ru les. Whether 

the therapeut ic j u r isprudence i n it iative a l l ows the i nd iv id ua l  to fee l  more i n  control ,  improves the i r  se lf­

esteem and has a positive effect on the i r  menta l  or  psychologica l  hea lth is secondary to whether the i n it iat ive 

resu lts in a d im inut ion of the offend ing behavior and  is  cost-effective for society as  a whole .  

I nstead of the lega l ru les, lega l p roced u res and  the ro les of lega l actors being used as a weapon aga inst the 

offender  i n  a n  atmosphere of hosti l ity, the app l icat ion of thera peutic j u r isprudence 'explores ways i n  which ,  

consistent with pr inc ip les  of j u st ice, the knowledge, theories a n d  ins ights of mental  hea lth and  associated 

d isc ip l i nes can improve the process and outcome of the law.' 6 It is i n  this context that specia l i st domestic

vio lence courts, which a re concerned with  both the psychologica l  as  wel l  as physica l wel l  be ing of the i r  

part ic ipa nts, show a strong synergy with therapeut ic j u ri sprudence.  Th i s  i s  reflected i n  the way that  court 

processes, the ro l e  of the magistrate and  the treatment of the p a rt ic ipants i n  the domestic v io lence court a re 

gea red toward the objective of treatment rather than  pun i shment, of thera peut ic outcomes instead of 

damage.7

I n  a recent annua l  report, the Chief Magistrate, i n  referr ing to the Specia l ist Domestic Vio lence Cou rt i n it iative 

suggested that "a long term integrated response be adopted to the issue [of d omestic v io lence] by 

esta b l i sh ing a specia l i st domest ic and  fa m i ly vio lence j u risd ict ion with a prob lem -solving or  therapeutic 

j u risprudence approach."8 Th is approach wou ld  deal with al l  the  va r ious perm utations of crim ina l  matters

which a rise from domestic  vio lence - breaches of orders, common assa u lt, sta l king, deprivat ion of l iberty, ch i ld  

abuse, wi l lfu l d a mage - as  wel l  as  addressing the key i ssue of  why part ic ipa nts have chosen, or  continue  to 

choose, to use both phys ica l  and emotiona l  vio lence to address their problems.  

Some of the i n itiatives a l ready undertaken i nc l ude  an  appreciation  that domestic and fa m i ly vio lence 

proceed i ngs a re emotiona l  and  i n  some cases, potenti a l ly vo lat i le  so that the i ncorporation of domesti c  

v io lence wa it ing lou nges, with en  su ite fac i l it ies and  d i rect access to  court rooms without the  need  to enter 

pub l i c  a reas, which avo id u n necessary trauma  and d i stress from open confrontat ion between the parties; the 

provis ion of a sepa rate p lay room for ch i l d ren sepa rated by a glass wa l l  which red uces ch i l d ren's exposure to 

pre-co u rt d iscuss ion;  and the ava i l ab i l ity of cou nsel l i ng fro m profess iona l ly  t ra ined Cou rt Assista nce workers 

from the Women's Domestic Vio lence Cou rt Assista nce Service of Wom en's Lega l A id .  

I n  other  j u risd i ct ions9 the cou rt p rovides ass ista nce workers to exp la in  the court processes and  proced u res to

the c l ient, carry out r i sk  assessments, deve lop safety p lans  for th ose i n  fea r  and  ensu re there a re t i mely 

referra ls made to outs ide agencies with respect to hous i ng, fi nances, emp loyment and ongoing cou nse l l ing 

I a n  Freckelton, 'Therapeutic J u risprudence and Tribuna l s' (Paper presented at  the Sth  Annua l  AIJA Tribuna ls  Conference: 
Developing a Best Practice, Melbourne, 6-7 June 2002) .  
Th i s  echoes the theoretical fra meworks of  other  examples of  spec ia l i st cou rts, such as  drug courts, where the use  of  
therapeutic j u r isprudence is  wel l  recognised - see Peggy Fu lton Hora, 'The Synergy Between Therapeutic J u risprudence & 
Problem-Solvi ng Courts' (Paper presented at the 3rd I nternat ional  Conference on Therapeutic J u risprudence, Perth, 7-9 J u ne 
2006); Costanzo, John et a l ,  'Workshop No 1 - Therapeutic J u risprudence and the Role of the Jud ic ia l  Officer in a Therapeutic 
Court' (Paper presented at the Drugs, Reha b i l itation and the Crim ina l  J ustice System Conference, Sydney, 28 February - 1 
March 2002}; Furedi, Frank, 'Drug Control and the Ascendancy of Brita in's Therapeutic Cu ltu re' in James L Nolan Jr (ed}, Drug 

Courts in Theory and in Practice (2002) 215 .  
Queens land Magistrates Cou rt Annual Report 2005-200629. 
Victoria has establ ished a Fami ly  Violence Division of the Magistrates' Cou rt. 
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and  support.  The cou rts a l so have power to order respondents/defenda nts subject to a n  intervent ion order, 

to attend counse l l i ng to add ress the i r  v io lent behaviour. 

The use of civi l p rotect ion orders, known by va r ious names inc lud ing 'restra i n i ng orde rs', were instigated as a 

legis lative response for the protection of women by vio l ence and  a b use with in  the fa m i ly u n it .  Being c ivi l  i n  

natu re, they a l l ow for t h e  comp la inant's case t o  be p leaded on t h e  ba la nce o f  proba b i l it ies .  The orde r  granted 

may be ta i lored to a l l ow for the part i cu l a r  c i rcumstances of the perceived th reat. Protect ion of the ch i l d  a rises 

from an order to proh ibit a respondent from entering the fa m i ly property. Where an a l l egation of ch i l d  abuse 

is made, some j u risd ict ions have experi mented with new ideas in case ma nage ment to he lp  ensure that the 

best i nterests of the ch i l d  a re cons idered, i n  part by attem pt ing to red uce parenta l  confl i ct. Both the Fa m i ly 

Court of Austra l i a  and  the Fami ly  Cou rt of Western Austra l i a  have em braced these i n it i atives that have come 

a bout by sepa rate projects d eve loped by each of them. 

Al l  of  these mechan isms accord with the understa nd ing, engendered by proponents of therapeutic 

j u r isprudence, that the lega l  process can have therapeut ic as we l l  as  j u st ice outcomes. Sou n d ly based on a 

be l ief in the va l u e  of i nd ivi dua l ised j u st ice coup led with i nd ivid ua l  accou nta b i l ity, a n d  the idea that vio lence is 

learned behaviour  which can be u n learned th rough rehab i l itat ion, these i n it iatives wi l l  go much of the way 

towa rds stopp ing the revolving door of a nger and l oss of se lf-control which cha racterises many domestic 

violence s ituat ions.  

Conclusion 

There a re some cha l l enges confront ing therapeut ic j u ri sprudence which may prec l ude  it from becom i ng 

accepted as a n  esta b l i shed e lement i n  the crim ina l  j u stice system 10• F i rst of a l l , is thera peutic j u risprudence

d i st ingu ishab le  from other  j u risprudences that share i ts  goa l  of us ing the law to improve the wel l -be ing of 

others? Second ly, can the term therapeut ic  be d efined i n  a mean i ngfu l way? Th i rd ly, w i l l  the vaga ries of 

emp i rica l  resea rch, on  which thera peut ic  j u risprudence heavi ly  re l ies,  p lague i ts  proposa ls? Fou rth ly, is  there 

tens ion between the ru le  of law a n d  therapeut ic j u r isprudence, based on the em phasis of the former on 

eq ua l ity and  of the latter on  d iscretionary d ecis ion maki ng, so that thera peut ic j u risprudence benefits on ly a 

s u bgroup  of those it affects? Lastly, there is the q uest ion of ba lance - when and  how shou ld  a therapeut ic 

j u risprudence proposa l be ba l anced aga inst cou nterva i l ing lega l and  soc ia l  po l ic ies? 

10 Ch ristopher S lobogin, 'Therapeutic J u r isprudence: Five D i lemmas to Ponder' (1995) 1(1) Psychology, Public Policy and Low 193. 
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'Unpacking the aporias of security'1: an ethical instruction for lawyers 

attempting to negotiate the 'war on terror' 

Sanmati Verma 

Sept. 11th events were described as an attack on freedom, an attack on democracy! Whose

freedom and whose definition of democracy? . . .  You do not have to commit murder you see . . .  

to be a murderer. You have built a cage around us, not realising that you have locked yourself 

out.
2 

The ethical interrupts imperfectly, to listen to the other as if it were a self, neither to punish 

nor to acquit.
3 

Introduction 

Th is essay addresses itse lf to the eth ica l  u nd erpi nn ings of the cu rrent 'wa r on terror.' Specifica l ly, I want to 

add ress the uti l itar ian ca lcu l u s  that asks us to 'ba lance' human  rights cons iderat ions in the name of 'secu rity.' 

Th is  ca lcu l u s  rests on a constru ct ion of the 'wa r on terror' as a d i sj u n ctive turn i n  h i story, a 'moment of 

exception'  with no h istor ica l  antecedent. Lawyers p lay a cruc ia l  role in po l ic ing th is  d i scou rse :  by prosecut ing 

i nd ivid ua l  cases and suspend i ng human  rights for fea r  of u psett ing the 'secu rity ba lance. ' 4 The a im of th is essay

is therefore to recu perate an eth ica l position from which lawyers may speak back to the normal is ing d iscourse 

of secu rity. 

In Pa rt I ,  I seek to uncover the rac ia l ised logics of Self and  Other that u nder l ie  ou r  d isco u rses of 'secu rity' a n d  

meta phors o f  'ba l a nce. '  I m p l i c it ly, I suggest, o u r  'secu rity' is  bu i l t  on  t h e  back o f  t h e  insecu rity a n d  suffer ing of 

the Other. In Part I I , I exa m ine  the fa i led crim ina l  prosecution of l zhar  u l  Haque  as an examp le  of the everyday 

insecu rities that a re visited u pon Austra l ia 's  Mus l im  com m u n it ies through our 'a nti-terror' a rrangements. I n  

t h e  fi na l  sect ion, I offer a n  a lternat ive vis ion o f  secu rity found  i n  t h e  other-oriented eth ics o f  Emmanue l  

Levinas .  Levinas  p ictures i dentity i n  terms of eth ics and  con nection,  and  envis ions the self/other relationsh i p  i n  

terms  of  responsi b i l ity. As  eth ica l  actors, there is a ro le  for l awyers i n  q u est ion ing the i m per ia l istic self/other  

dynamics of  'secu rity' and  so sett ing the cond it ions for an  a lternative mode of  commun ity and  nat iona l  

be longing. 

'Security' 

Terrorism and exception: 

The eth ica l  dynam ics of the war on terror a re cond it ioned by a penetrat ing d iscourse of exceptiona l i sm.  9/11  is  

figu red i n  the popu la r  i maginat ion as a s ingu l a r  and  except iona l  moment i n  h i story which a l l ows no eth ica l  

comparison . 5 Former  Attorney Genera l  of Austra l ia, Ph i l l ip  Ruddock, assu res us  that 'the wa r on terror is l i ke

no other war i n  l iv ing memory . . .  th is  is a wa r which may have no obvious  conc lusion,  no arm istice, no treaty.' 6

The d isco u rse of except iona l i sm has taken ho ld  to such an  extent that former Chief Justice Gera rd Brennan 

recently 'wa rned' lawyers aga inst 'knee-je rk' responses to a nti-terror laws:  

I borrow the term 'aporia' from Burke's usage. An 'aporia,' as Bu rke exp la ins, ' is an  event that  prevents a meta physical 

discourse from fulfi l l ing its promised un ity-an u ntota l isab le p roblem at the heart of the concept' : Burke, Anthony, 'Aporias of 

secu rity' (2002) 27 Alternatives 1 :  5 .  

Sukka rieh, Omeima and Zah ra, M ia ,  'S i lence that  Speaks and Dreams that  Cry' (2002) 1 (1 )  Borderlands £-Journal 1 .  
Spivak, Gayatri Chakravorty, 'Terror: a Speech after 911'  (2004) 31(2) boundary 2 81 .
Parker, Ch ristine and Evans, Adrian, Inside Lawyers' Ethics (2007) :  98. 
Consider the fol l owing com ments of Rudy Gu i l ia n i, rejecting the suggestion that Septem ber 1 1  may be l i nked to the suffering of 
Pa lestin ians i n  the Occupied Territories; "Not only are those statements wrong, they a re part of the prob lem. There is no moral 
equ iva lent to this attack. There is no justification for it"; G iu l i an i  i n  Jenki ns, F iona, 'Dia logue in  the Aftermath :  On good, evil and 
respons ib i l ity after September 11' (2004) 3(1)  Borderlands £-Journal 1 .  
Ruddock, Ph i l i p, 'Nationa l  Secu rity and Human  Rights,' Deakin Law School Oration, del ivered 19 August 2004, Melbourne.  
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While the defence of basic rights is ingrained in all lawyers, Brennan has highlighted the 

uncomfortable reality that basic freedoms in this country can legitimately be wound back by 

governments. He goes further and recognises that this might even be essential when it comes 

to counter-terrorism methods. 7 

The 'exceptiona l '  evi l of terrorism is he ld  to j ustify, in tu rn, the 'except iona l '  suspens ion of law a n d  rights. I n  

th is  c l imate, a parti cu la r  doc i l ity i s  demanded from civi l l i bertar ians and  h u m a n  rights lawyers. Eth ica l  

interpe l lat ions a ppear, at best, smugly se lf-interested and at worst da ngerous  or  even sedit ious .  8

H owever, as Pa u l a  Abood pointedly remarks, i n  whose vers ion of h istoriogra phy d oes 9/11  come as a 'shock to 

h i story' and a moment of eth ica l  'except ion'?9 Do we imagine that those o bserving the scene from the cit ies of

post-Co ld  War I raq, the West Bank or other  imperi l l ed zones a re s im i l a rly begu i led  by th is  moment of 

'shock' ?10 Those confronted with the da i ly rea l it ies of co lon ia l  domination, exc lus ion and  d ispossess ion a l ready

recogn ise the 'monstrous capacity of the sovere ign for except ion . ' 11  Lee Godden a rgues that Austra l ia 's  a nti­

terror laws pu rport ing to suspend rights and civi l  l i berties bear  h istorica l com parison to colon ia l  d octrines of 

exception such as  terra nullius which suspended Aborigina l  l ega l persona l ity. 12 For i nd igenous com m u n ities,

the propensity of the sovereign to constitute itself by reference to the 'monstrous, '  the 'exceptiona l' and  

'outs ide' comes  as o ld  news. For crim ina l  l awyers, Bronn it exp la ins, the la nguage of  exceptiona l ism dep loyed 

in the 'war on terror' shou ld  be redo lent of the recent 'wa r on d rugs.' 13 The 'war  on  crime,' the mora l  pan ics

engendered a round  i m migra nts, forced m igrat ion and 'boat people' a re al l  contem pora ry examples of states of 

exception that have j u stified the progressive erosion of the rule of law and the expansion of the state's 

coe rcive capacit ies. 14 The exceptiona l ist d iscou rse of terrorism must be p laced with in  these h i stor ica l

movements. The 'monster,' the 'ba nd it,' the  'outside r' and the 'terrorist' a re a l l  regu l atory constructs of 

Western modern ity. 15

Security, Self and Sovereignty: 

If exceptiona l i sm and  'secu rity' a re not accepted uncrit ica l ly  as someth ing states must do in response to 

terrorism, but a re rather  cons idered strategic cho ices that perpetuate an ongoing d iscou rse of terror, then we 

shou ld  ask ou rselves what o pt ions a re not being p u rsued . Specifica l ly, we shou ld  question the d iscou rse of 

'secu rity' that seeks to 'depol it ic ise a n d  margi na l ise constructive confl i ct in the name of risk contro l . '  16 What

vis ion of o u rselves m ight be h idden behind the natu ra l ised suggest ion that our 'secu rity' should be pu rchased 

at the expense of rights, and what eth ica l  a lternatives m ight there be to this suggest ion? 

10 
11 

12 
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15 
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Merrit, Ch ris, 'Brennan is right on rights' The Australian (Sydney) 7 September 2007. 
Andrew Byrnes speaks of the demonisation of lawyer and 'chattering c lasses' in  the war on  terror context as 'el itists who 
consider themselves moral ly superior to ord inary Austra l ians, who articu late concerns which a re of no rea l concern to ord i nary 
people and who are pu rsuing their own self-i nterest'; Byrnes, Andrew, 'Law, Lawyers and Lattes :  The { l r)re leva nce of the 
Chattering Classes in  a Time of I nsecu rity,' Law Week Lecture, de l ivered 29 March 2006, Melbourne.  See a lso Parker and Evans, 
a bove n 4, 99. 
" . . .  I spea k back to a pol itics that demands we must react as we are told to September 11. As an Arab femin ist l iv ing i n  the West, 
I refuse to be co-opted into th is act of wh ite sol ida rity at the expense of a l l  other pol it ical concerns and events"; Abood, Pau la, 
'The Day the World d id  not change' (2003) 29(2) Signs 576:  576. 
I b id .  
Godden, Lee, 'Terrorism :  Reinvoking the Barbarian to  Secure the Space of Civi l i sation' (2006) 24 Australian Feminist Law 

Journal 69 .  
Ib id .  
Bron n i t ,  S imon,  'Constitutiona l  Rhetoric v Crim ina l  J ustice Rea l ities : U n ba lanced Responses to Terrorism' (2003) 14 Public Law 

Review 76:  78. 
Jude Mccul loch, U n ivers ity of Techno logy Sydney, 'Pub l ic  Forum :  Manufacturing Fear-Who's afra id in  the war on terror?' 
http://i nternat i ona l . a ct iv ism . hss .uts . ed u . a u/conferences/pdf/Manf  Fear  Booklet.pdf accessed 12 November 2007. 
Writi ng on the regulatory power of rac ia l  profi l i ng  and the turban, Rai and Puar  comment: 'With in  th is  fetish of the vis ib le, the 
turban acquired the force of a tool of the panopticon. As part of the visib i l ity of the terrorist, the turban impels the d isc ip l inary 
apparatus of the panopticon :  the patriot is ensured. '  Puar, Jasbir  and  Rai, Amit, 'The Remaking of a Model Minority: Perverse 
Projecti les Under  the Spectre of (Cou nter)Terrorism' {2004) 22(3) Social Text 75: 82 .  
Jayasu riya, Kan ishka, 'Septem ber 1 1  and the new 'anti-pol itics' of  secu rity,' Austra l i an  Review of Pub l i c  Affa irs, 
http://www.ssrc .o rg/septl l/essays/iayasu riya .htm accessed 4 February 2008. 

5 1  



Bu rke a rgues that o u r  ideas of 'security' fi nd  the ir  roots i n  the 'fear-soaked co lon ia l  ontologies' of modern ist 

writers such as Thomas Hobbes. 17 I n  Leviathan, H obbes envisions citizensh ip  as a 'trade-off,' wherein the

ind ivi dua l  'trades' certa i n  freedoms for the guara ntee of 'secu rity' aga inst hosti le  aggressors sit uated outside 

the state. Through th is  exchange, the state and the ind ivi dua l  a re so ldered together as a s ing le existentia l  

figu re, secu red aga inst outsid e  aggressors : 'the  state and  the cit izen [beca me] l i nked formations of subjectivity 

secu red by secu rity. ' 18 I n  th is  vis ion, we can read the c lear  modern ist assu m ption of the Self as a sovereign

entity, sepa rate and ontologica l ly  d istinct from Others who threaten its identity. The 'secu re' modern subject 

is imagined as 'enda ngered, as primari ly estra nged from the Other  of the cr imina l ,  the socia l ist, the Aborigina l  

o r  the eth n ic  minority. ' 19

In its cu rrent dep loyment in the war on terror, the concept of 'secu rity' imp l ies an assu mption a bout subject 

position-'about who is under  th reat, and  whether  or not that matters . ' 20 The very i ntensity of the react ion to

9/1 1  suggests that certa i n  su bjects have become ab le  to identify themse lves 'as those for whom insecu rity is a 

characteristic of other peop/e .'
21  Would  we be ab le  to accept a 'secu rity' based on the l i qu idat ion of rights and

freedoms, i f  we thought that  we ou rse lves o r  others who we va l u ed as un ique  and  precious human  be ings 

wou l d  be subject to those abuses?22 As J ude  M ccu l l och suggests, when people in l i bera l  democracies speak

brazenly a bout 'ba la nc ing secu rity and  rights,' it is never the i r  own rights that a re being 'ba lanced. ' 23 Resting

on a repressive d i a lectic of Self/Other, our 'secu rity' a lways imp l ies  the insecu rity and exc lus ion of an  Other .

The normal isation of secu rity po l it ics i n  Austra l i a  fo l lowing 9/11 has led  to the 'uncriti ca l  accepta nce that a 

lack of human  em pathy when dea l ing with others is crit ica l  to o u r  secu rity . ' 24 The pol itics of secu rity is thus

primari ly 'se lf-referentia l ' ,  based on  a modern ist ontology of  the Se l f  that  views d ifference as th reat and  

esch ews eth ica l  respons ib i l ity towa rds Others .  

I n  the cu rrent secu rity setup, the figu re of the Other  is l i qu idated through a ser ies  of l i ngu istic negat ions (such 

as  ' i l lega l non-com bata nt,' 'non-cit izen,'  non-crim ina l  crim ina l ,  non-Austra l i an  Austra l i an ) . 25 Th is  l anguage,

Bu rke suggests, seeks to name these subjects ' i l l egal '  before they a re human .  26 In this way, the Other as  a

'non'  -entity may be den ied a cogn isab le  j u rid i ca l  identity. Kampmark notes that the category of 'terrorist 

suspect' d oes not exist before the eyes of the law; 'he is a l ready i n  a pre-assigned category of the ' i l l egal '  . . .  the 

n iche of gu i lt has been read ied  for h im . ' 27
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G iorgio Agamben's writi ng offers a com plex account of  the exceptiona l  figu res that  accompany civi l i sation . Agamben a rgues 
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above n 5 .  
Burke, Anthony, 'Borderphobias :  the pol itics of  insecu rity post-911' (2002) 1 (1 )  borderlands e-journal 1 .  
Ka mpmark, above n 24, 3 .  

52  



lzhar UI Haque :  

I n  the fo l lowing section,  I t u rn to cons ider  who is rendered insecu re with in  Austra l i a 's secu rity regi me .  

cons ider  the aborted c rim ina l  p rosecution of l zhar  u l  Haque, not as a n  except iona l  case  stu dy, but as  a bana l  

examp le  of the everyday imp l icat ions of  o u r  secu rity practices. 2 8  I n  the conc l ud ing sect ion of the paper, I wi l l

look t o  t h e  writi ng o f  postmodern eth ic ist Emmanue l  Levinas as  a bas is  for lawyers t o  rad ica l ly reth ink  the 

i nteract ions of Self/Other  in  the cu rrent c l imate. 

Backdrop: 

Since 2001, Austra l i a  has enacted a staggering a rray of over 40 new pieces of ant i -terror legis lat ion . 29 This

legis lative 'su ite' has fou r  key p lanks-it inaugurates broad 'terrorism and related offences' 30; empowers the

Executive to proscribe 'terrorist orga n isat ions' ; 31 expands  the i nvestigative powers of the Austra l i an  Secu rity

and  I nte l l igence Orga n isation (AS I0)32 and  extends m i l itary ca l l -out powers in re lat ion to 'emergency'

s ituat ions.  33 These laws significa ntly i nfract u pon civi l  l i berties and  en l a rge u naccou nta b le  Executive power,

and  have been d escribed by eminent commentators as 'some of the most d racon ian  laws to a ppear before 

parl i ament. ' 34

Although the anti-terror regi me ensu res that 'many of us may end  u p  in prison sooner  rather than later, ' 35 the

b rute rea l ity is that the Mus l im  com m u n ity has borne the prepondera nt force of the laws. The great majority 

of people charged u nder  the laws have been Mus l im36 - the except ions being Aru m ugam Raj eevan and

Aruran Vinayaga morthy, two Ta m i l  men  charged i n  2007 with supplying fu nds  to the L iberation Tigers of the 

Tam i l  E l am . 37 Although many orga n isat ions meet the vague proscription crite ria conta ined i n  the Criminal

28 
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'Sydney lawyer Stephen Hopper said that he was not surprised by what ha ppened to UI Haque, saying that "it is the norm, 
rather than the exception ." Hopper said that several of his c l ients had been inappropriately i nterviewed by AS IO officers when 
their  houses were ra ided, without being advised of the ir  r ights or given the opportun ity to ca l l  a lawyer' (emphasis mine) :  See 
M itchel l ,  Co l in ,  'LeftWrites:  U I  Haque tr ia l  d ism issal and the need to control  AS IO' accessed 
http://www. leftwrites . net/2007 /1 1/19/u l - haque-tria l - d i sm issa l -and-the-need-to-contro l -as io/ 19'h January 2008.
A comprehensive l ist of the post 9 1 1  ' legislative su ite' can be found at the government's 'Nationa l  Secu rity' website: 
http://www. nat ion a I s  ecu rity. gov. a u/ a g d/ www In at ion a I security. n sf I A 1 1  Docs/ 8 2 6190 77 6 D4 9 EA90CA2 5 6 FA BOO 1 BAS EA ?Open Do

cu ment .  Note that these pieces of legis lation operate i n  tandem with mi rroring State legislation, which is sign ificantly more 
permissive as it operates in a bsence of the Const itut ional  l im itations found  at the Federa l leve l .  
Security Legislation Amendment (Terrorism) Act  2002 (Cth) ,  inserted 'Divis ion 101 :  Terrorism' i n to  the  Criminal Code 1995  (Cth)  
(Hereafter Criminal Code) .  

Criminal Code Div 102 .1 (2), inserted by the Criminal Code Amendment (Terrorist Organisations) Act 2004, empowers the 
Governor Genera l to proscr ibe a 'terrorist o rgan isation,' if satisfied that the organ isation : 
(a )  is d i rectly o r  ind i rectly engaged in ,  preparing, p lann ing, assisti ng in  or fostering the 

doing of a terrorist act (whether o r  not a terrorist act has occu rred or wi l l  occur); or 
(b)  advocates the doing of a terrorist act (whether or  not a terrorist act has occu rred 

or wi l l  occur ) .  
A series of crim ina l  offences are attendant upon supporting or  affi l iat ing with a proscribed organization, ca rryi ng a maximum 
pena lty of  25 yea rs imprison ment:  see  Criminal Code Div  102.2-102.8.  
The controvers ia l  ASIO Legislation Amendment Act 2003 (Cth)  vested Austra l ia's intel l igence authority with powers of a rrest
and detention traditiona l ly  he ld by law enforcement agencies. AS IO is now empowered deta in non-suspects over the age of 16 
yea rs, who may have ' information' related to 'terrorism offences' : see ASIO Act s 34B. 
Controversia l ly, the ASIO Amendment Act inserted a series of 'd isclosure offences,' creating an  offence l iable to five yea rs 
imprisonment for disc losing a question ing order in force: see ASIO Act s34ZS. 
The Defence Legislation (Aid to Civilian Authorities) Amendment Act 2006 (Cth)  enab les the expedited ca l lout of defence 
personne l  to protect 'critica l infrastructure' (s 5 1 1 B) or guard aga inst a n  'aviation inc ident' (s  5 1AB).  
Specifica l ly  in  response to the ASIO Amendment Act, eminent Constitutiona l  commentator George Wil l iams remarked that the 
law 'wou ld  not be out of place i n  former d ictatorsh ips, such as  Pinochet's Ch i le'; See Golder, Ben and Wi l l i ams, George, 
'Ba la ncing Nationa l  Secu rity and Human  Rights: Assess ing the Legal Response of Common Law Nations to the Th reat of 
Terrorism' (2006) 8(1 )  Journal of Comparative Policy Analysis 43. Michael  Head has consistently a rgued that the ASIO laws i n  
particu la r  'a r eth e  k inds  that  may identify a pol ice state'; See  Head ,  Michael ,  'Detention and the Anti-terrorism legislation' 
(2005) University of Western Sydney Law Review 1 .  
G uy Rund le, quoted in  Hoh,  Ben,  'We Are Al l  Barbarians :  Racism, Civi l ity and the 'War on Terror" (2002) 1 (1 )  Borderlands £­

Journal 1 .  
See http://www. n at iona l secu rity.gov. a u/ for a fu l l  l ist of terro r prosecut ions conducted to date. 
See Ta mi l Net, 'Austra l ia 's terror Prosecutions' http://www.tam i l n et .com/a rt . h tm l?cat id=79&art id=22802 accessed 20 
November 2007 . 
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Code, thus  fa r a l l  p roscribed o rgan isations c l a im some Mus l im affi l i at ion .  38 Di rectly fo l lowing the enactment of

the fi rst anti-terror laws, AS IO  conducted wide ly-pub l ic ised raids i n  the Mus l i m-domi nated Syd ney subu rbs of 

La kemba and  Bankstown .  Severa l  of the fa mi l ies  whose homes were ra ided c la imed that AS IO brought the 

med ia  with them, and  the next morning pictu res of the ra ids  appeared i n  Syd ney papers accompan ied by the 

heading 'B in  Laden in  the Subu rbs. ' 39 The ra ids  d id  not prod uce any arrests, l ead ing to the inescapab le

inference that the fa m i l ies were ta rgeted for the i r  re l ig ious affi l iat ions :40 'the ra ids were c learly meant to be a

pub l i c  gestu re . . .  designed to i nti m idate.
,41 The Mus l im com m u n ity, Agnes Chong exp la ins, experiences these

laws as  'the c reat ion of a para l le l  l egal  system. '42 Chong cites the exa m ple  of M a rk John Avery who in  2004

d etonated a bomb near Rooty H i l l  mosq ue, and was subseq uently sentenced to 220 hours commun ity service 

- 'if you r  name was Mohammad Yusuf I s l am,  then you m ight fi nd  you rself in  a very d ifferent situation .  You 

might fi nd  you rself  being accu sed of tra in ing for terrorist activities, or  prepar ing for an u nspecified act . ' 43 Every

Mus l im picked u p  in a s im i l a r  s ituation wou ld be tried presumptive ly under  terrorism laws, carrying fa r h a rsher 

pena lt ies. The perception that M us l ims a re being '100% targeted by these laws' forces them to 'experience 

civic space and cit izensh ip  d ifferently. '44 'Mus l ims must a p pear [ in  the pub l i c  sphere]  as  a negation of the

dominant concept,' Waleed Aly notes, 'and I 'm profound ly t i red of that . ' 45

R v UI Haque:

l z har  ul Haque  was a twenty yea r old med ica l student when he dec ided,  in  2003, to fly to Pa kista n and  visit the 

tra i n i ng camp of Lashka r-e-Ta iba ( LeT) .46 At the t ime of h is  vis it, LeT was not yet a proscribed orga n isation in

Austra l ia ,  and  was responsib le  for conducting sp i ritua l  instruct ion  as wel l  as  insu rrect ionary activity in  the 

d isputed territory of Kashmi r. After 20 d ays at a 'prepa ratory ca m p', l zhar retu rned to Austra l i a  d is i l l us ioned 

with h is  sp i ritu a l  i nstruction .  At the a i rport, customs confiscated h is  d i a ries as  wel l  as several LeT instruct ion 

booklets, though he was not d eta ined .47

l zha r  heard nothing fu rther  i n  relat ion to the tra i n i ng u nt i l  i n  2004 - a n  e lect ion year48 - he was approached

informa l ly by two AS IO  officers in  a ca rpa rk. I nstructing lzhar to leave h i s  you nger brother beh ind,  AS IO  officers 

'B14' and 'BlS' ushered him i nto a car .  Without ind icating the specific pu rpose of t he encou nter, the officers 

ob l i quely i nformed l zhar  he was ' in  a lot of trou b le, '  that 'there is an  easy way or  a hard way to do th ings.' 49
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Other orga nisations that meet the proscription criteria though have not been l isted inc lude :  M ujah ideen-e-Kha lq (MeK), 
Liberat ion Tigers of the Tami l  E lam ( LTIE), Sendero Lu minoso (Shining Path), Euskadi  Ta Askatasuna ( ETA), Babbar Khalsa 
I nternationa l ,  I nternationa l  S ikh Youth Federation a nd (a l - )Gama'a a l- l s lamiyya -Commonwea lth of Austra l ia,  The Politics of 

Proscription, Par l iamentary Resea rch Note No.  63 (2004) ava i lab le  on l i ne  at http://www.aph .gov.au/l i brary/pu bs/rn/2003-

04/04rn63 .htm accessed 19th January 2008. 

Poynti ng, Scott, "Bin Laden in  the Suburbs' :  Attacks on Arab and Mus l im Austra l ians before and after 11  September' (2002) 

14(1) Current Issues in Criminal Justice 43. 

Consider the fol l owing statement by Mark Bu rgess, Pol ice Federation Chief Executive- "Look, what we' re concerned about is 
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more often than not, the profi le wi l l  be you ng men of Midd le Eastern appearance . . .  l t 's  inevitab le that there wi l l  be u n intended 
consequences of th is  legis lation, and we just want to make sure that there is some protection for pol ice officers"; Pol ice 
Federation Ch ief Executive Mark Bu rgess, ABC Rad io, 'Pol ice Say New Laws Wi l l  Lead to Racia l  Profi l i ng,' The World Today 
P rogram http://www.a bc .net . a u/wor ldtoday/content/2005/s 1469360 .htm accessed 20 August 2007. 
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Aly, Waleed, ' I s lam, Rebe l l ion and  Terrorism,' Speech de l ivered at the U n iversity of  Melbourne Law School, Melbourne, 10 

October 2007. 

The facts out l ined here a re set out in  deta i l  in  the Justice Adams' j udgment: R v VI-Hoque [2007] NSWSC 1251 [1] -(56] 

(Hereafter 'UI Haque' ) .  
Amongst the confiscated materia l s, AS IO c la imed that  certa in unsent letters written by lzhar  to h is  fami ly were 'particu la rly 
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to speak Engl ish with them." Austra l i an  Broadcast ing Corporation  (ABC) Net, 'Court gra nts ba i l  to lzhar u l  Haq ue' accessed 
http://www.a bc .net .a u/pm/content/2004/s l l l  7499 .htm 25th January 2008. 

Head, M ike, 'World Socia l ist Website: Austra l ia's first 'terrorist' charges timed for Howard's e lection campaign' 
http://www.wsws.org/a rt ic les/2004/may2004/a ust-m04.shtm l accessed 4 February 2008. 
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l z ha r  was p l aced under  the i m pression  that he was u nder  compu ls ion to answer q uest ions - told 'we now 

require . . . you r fu l l  cooperat ion with AS IO i n  reso lving the matter by being honest with us' 50 - even though the

offi cers had a warrant on ly  for the inspection  of h is  property. After be ing q uest ioned a bout h is  tra in ing  for 45 

m i n utes i n  a nea rby park, l zhar was to ld that the q u estion ing had been 'u nsatisfactory' and  wou l d  be 

conti n u ed at h i s  hom e :  'the officers sa id ' Look, you ' re not being honest with us .  We a l ready have a lot of 

info rmat ion a bout you and if you don 't co-operate, th ings wi l l  get worse for you." 51 Retu rn ing to h is  fam i ly

home, l zha r  d iscovered some twenty-five AS IO personne l  executing a sea rch subject to a warrant. Certa in  

offi cers were q u estion ing h is  mother  and  brother  i n  separate rooms.  l zhar  'was shocked at  the im mense 

natu re of the  operation . ' 52

U nd e r  col o u r  of the wa rrant, officers B14 a n d  BlS continued to q uest ion l zhar  in a sepa rate room.  l zha r  was 

n ot i nformed of h i s  right to counse l  or  other  l ega l  rights d u ring question ing. 53 As l zhar  relayed h is  accou nt of

the tra i n i ng  in Pakista n and his con nect ion with one Faheem Lod h i, 54 officers B14 and BlS conti nua l ly

interjected to correct or repud iate h is  version of events. At a certa in  poi nt, l zhar  merely 'coa lesced' i n  the i r  

vers ion of the  truth; 'AS IO officers to ld h im  when they thought he was not te l l ing the tru th and  to l d  h im, or  

suggested ,  what the truth was. '55

In the  fo l lowing d ays, the enqu i ry was handed over to the Austra l i an  Federa l  Po l ice (AFP) .  Although AFP officer 

Agent Pegg issued a caut ion and  offered lzhar access to secu rity-c leared cou nsel ,  l zhar ma inta ined the 

i m p ress ion that AS IO and  the AFP 'were part of one  b igger operation aga inst [h im] .' 56 AS I O's  interactions with

l z h a r  cont i n u ed in  an  'unbroken stream' of coercion, i n  which the in it ia l  impressions were never reversed .  At 

one stage, ASIO officers approached l zhar  i ns ist i ng that he 'wear  a wi re' a n d  part ic ipate i n  inte l l igence

operatio n s  aga i nst the M usa l l ah  at La kemba mosq ue . 57 lzhar informed officers he wou ld  not underta ke

operat ions aga inst h is  loca l  com mun ity u n l ess ob l iged u nder  warrant or co u rt order  to do so. A short t ime

later, l zha r was charged with  'tra i n i ng' or  'provid ing su pport' to a terrorist orga nisat ion .  Although the Crown 

p rosecutor a d m itted that l zhar  posed no danger to Austra l i an  society, his i n it ia l  a pp l ication for ba i l  was 

den ied . 58 He was he ld  for six weeks i n  sol ita ry confinement i n  a th ree-by-th ree metre cell at Go lburn j a i l,

before be ing  re leased on ba i l .  59

D u ring the p re-tria l  hearing, l zhar  voiced the 'tra u ma' and  'anxiety' occas ioned by h is  year- long dea l i ngs with 

AS I O :  
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I believed that unless I kept talking and kept answering their questions that they will use the 

hard way and the hard way to me meant a lot of things. It meant, for example, that I could 

either be deported, I could be arrested, I could be taken to a secret location for interrogation 

and also my family could also be immensely affected . . .  60

U I  Haque  [3S) (emphasis  mine) .  
U I  Haque [28) 
U I  Haque  [40) . 
' [ N ] e ither the actua l  powers of the officers nor  the legal rights of the accused were conveyed.  It is inescapab le that th is  was 
de l i berate'; U I  Haque (34] . 
F a h ee m  Lod hi was an acqua nta ince of the U I  Haque fami ly .  In one of the ear l iest terror prosecutions in the cou ntry, Lodh i  was 
sentenced to 20 years imprisonment in  2002 for sol ic it ing recruits for Lashka r-e-Ta iba; U I  Haque [SS] . 
U I  Haque  [46) 
'Wel l, my state of mind was that these a re pol ice formal ities and proced u res. My rea l concern was that if I did not te l l  the 
pol ice a l l  the info rmation they ask me that I wi l l  be i n  more serious troub le  . .  . ' ;  U I  Haq ue (70) . 
U I  Haque  [110) . 
R v Ul-Haque NSWSC 071878/04 (ba i l  j udgment) .

A u st ra l i an  Broadcasting  Corporation (ABC) Net, 'Court grants ba i l  to lzhar u l  Haq ue' accessed 

http://www.abc . net .a u/pm/content/2004/sl l l  7499 . htm 2Sth January 2008. 

U I  Haque  [71] . 
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During the ti me of the investigat ion,  l zha r's  father re mained in Pa kistan and  at one stage l zhar  began to fea r  

that h is  father  m ight be rend ered to foreign authorities as a 'pressure tactic' . 61 Record i ngs o f  interviews show

l zhar  cowed, eyes averted, su p ine ly  answering q uestions with 'yes . . .  yes ' . 62 Confused as to the nature of the

case aga inst h im, lzhar rema ined 'at a loss' as  to how to co-operate with authorities demand ing more 

i nformatio n :  'I felt I had to be sort of obed ient, and  I a l so sometimes th ink  l i ke that I don't know what the 

answer is ,  sorry.' 63

Just ice Adams  of the New South Wales Su preme Cou rt d isposed of a l l  charges aga inst l zhar  in 2007, fi nd ing 

that information aga i nst h im had been co loured through th reat and  coercion . Though no physica l  threat had 

been leve led,  J u st ice Adams  found  that the con duct of AS IO was 'specifica l ly  d esigned not to set [ l zhar] at 

ease. ' 64 The very mode and tempo of the q uest ion ing was 'ca l cu l ated to i nsti l l  fear' and to e l i cit on ly those

responses 'that the q u estioner  wants to hea r.' 

Particu l a rly the conduct of officers 814 and 815 was 'remin iscent of Kafka,' and involved 'sign ifi cant mora l  

tu rpitude . '  I n  compu lsori ly q u estion ing l z h a r  without authority o f  warrant, J u st ice Adams found  that the 

officers had com mitted the common law offence of kid na pping.  So fa r as the conduct at l zhar's home was 

concerned, the officers had comm itted trespass as  the i r  a ctivities exceeded what was specified in  the sea rch 

warrant.  The ent ire conduct of the investigation constituted 'a gross interference by the agents of the state 

with the accused's l ega l rights as  a cit izen, rights which he sti l l  has whether  he be suspected of crim ina l  

cond u ct o r  not  and  whether  he is a M us l im or  not . ' 65

The Fallout: 

The d ecis ion i n  UI Haque has been l auded as a n  en l ightened tu rn i n  the a dj u d ication of terror cases. The 

decis ion has been received as an  ind ication of the 'j ud ic ia l  angst' we l l ing agai nst heavy-handed,  po l it ic ised 

terror investigations . 66 Emboldened by the decis ion, a n u m ber of fa m i l ies ra ided by AS I O  in  2002-2003 made

contact with the I nspector Genera l  of  I nte l l igence and  Secu rity seeking red ress. Su bseq uently, the Inspector 

Genera l  of h is  own motion has in itiated a review i nto the conduct of a l l  te rror i nvestigations cond u cted by 

AS IO and the AFP, from 2002 onwards. 67

Our  enth us iasm for the UI Haque d ecis ion, however, shou ld  be tempered by the rea l isation that the coercive 

apparatus of the state contin ues to operate unchecked . It shou ld  be remem bered that the I nspector General  

of I nte l l igence and Secu rity has  no formal  powers to a lter secu rity pract ices, nor  to d isci p l i ne  i nd ivid ua l  officers 

for m iscond uct. 68 F u rther, though Justice Adams  found  that AS IO officers had  engaged i n  'conduct i nvo lving

significant mora l  turp itude,'  there was no suggest ion that th is  cond uct was outsid e  the am bit of the forma l  

powers gra nted to  them under  statute. 69 There is cu rrently no suggest ion tha t  officers '8 14' and  '815' wi l l  be

d ismissed for the i r  conduct.  We  shou l d  be part icu larly unnerved by  the  fo l lowing comments of  AFP agent La m 

Paktsun,  offered d u ring the pre-tr ia l  hear ing :  

6 1  
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At the time, we were directed, we were informed to lay as many charges under the new 

terrorist legislation against as many suspects as possible because we wanted to use the new 

legislation. So regardless of the assistance that Mr UI Haque could give, he was going to be

U I  Haque [65] . 
UI Haque [73] . 
UI Haque [72] . 
UI Haque [73] . 
UI Haque [95] . 
Henderson, Gerard, 'Keelty not getting a fa i r  hearing' Sydney Morning Herald (Syd ney) 5 Februa ry 2008. 
I nspector General  of I nte l l igence and Secu rity, 'Commencement of i nqu i ry i nto AS IO' accessed 
http://www. igi s .gov.a u/AS I O  i nqu i ry.cfm 28th January 2008. 
M itche l l ,  a bove n 28. 
See UI Haque [110] :  'The impropriety of 815 and 816 was intentional  and calcu lated to produ ce the very admissions that were 
made.  It was grave. However, there is no suggestion that the officers acted contrary to ASIO pratacols and good reason far 

thinking that they did not' (emphasis mine) .  
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prosecuted, charged, because we wanted to test the legislation and lay new charges, in our 

eagerness to use the legislation. 70

In a 2007 report to the federa l  Senate, AS IO D i rector-G enera l  Denn is R icha rdson i nd icated that the 

organisat ion continues to expand,  both i n  fu nct ions and  in  operationa l  capacity. 71 We shou ld  be trou b led by

the 'perverse perseverance' 72 of d iscou rses of secu rity, that a re capab le  of assi m i lat ing cases l i ke U I  Haque as

'co l l atera l d a mage' or  'one-offs.' 

An alternative 'security' 

Pushing beyond security requires tactics that. .. empower individuals to recognise the larger 

social, cultural and economic implications of the everyday forms of subjection and discipline 

they encounter, to challenge and rewrite them . . . 73

'Secu rity' is an  i m mense pol it ica l  tech no logy- a d iscou rse that has cond it ioned our  po l it ica l  subjectivit ies, ou r  

vis ion of  relationsh ips, pol it ica l ,  socia l  and  economic order . 74 H owever, i n  the visib le  everyday a por ias opened

in  the d iscourse of secu rity, there l ies  the potent ia l  for imag in ing new eth ica l  relationsh i ps. The a por ias of 

Austra l ia's secu rity d iscourse - ind icated by a n  a bject stri ng of fa i led  terror prosecutions 75 i nc lud ing UI Haque

- shou ld  em power lawyers to q uest ion the repressive onto logies of secu rity/th reat that they a re be ing 

req u i red to pol ice .  

I n  th is  sect ion,  I exa m i ne some thoughts of postmodern eth ic ist Emmanue l  Levi nas as  a crit i que  of the rigid 

and repressive forms of identity that 'secu rity' has heretofore offered us. Levi nas offers us a new mode of 

be longing, which is no longer premised u pon fea r  and  revu ls ion towa rds the other  but on the ir  welfa re .  I n  

Levinas' writi ng, our  'secu rity' a n d  su bjectivity is bou nd  u p  with t h e  secu rity o f  t h e  other .  I suggest that the 

Levi nas ian concept of 'j ustice' as  'openness toward the suffer ing of the other' offers lawyers a l a nguage with 

which to speak back to the deaden ing 'war on terror' rhetoric. 

Levinas and sovereignty: 

The writi ngs of Emmanue l  Levinas seek to correct the o rder  of Western ph i losophy by 'p lac ing the other  

first . ' 76 I n  Ethics as  First Philosophy, Levinas a rgues :  'Modern  man  persists i n  h i s  be ing  as a sovere ign who is

mere ly concerned to ma inta i n  the powers of h is  sove reignty . . .  a m i rac le  of modern Western freedom 

u n h indered by a ny memory or  remorse ' . 77 For  Levi nas, the 'fi rst pr inc ip le' of ph i losophy is  respons ib i l ity rather

than a utonomy-eth ics precedes ontology or  any attempt to 'know' the other.  Our  se l f  is a lways a l ready 

preceded by the existence of a n  Other, against whom our  identity is set off. As such,  the other  'ca l l s  myself 

i nto being' ,78 and ca l l s  i nto quest ion my ideas of sovereignty and self-conta i n ment.  As the other  logica l ly
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Neighbour, Sal ly, 'Charge Suspects to Test Antiterror Laws' The Australian (Sydney) 13 November 2007. 
'Th e  Nationa l  Counter-Terrorism Plan states that Austra l i a  relies upon a strong, intel l igence-led prevention and preparedness 
regime to su pport its counter-terrorism strategy ... The resources ava i lab le  to AS IO to meet this responsib i l ity conti nue to grow 
in  line with the decis ions by the government i n  2005'; Austra l i an  Secu rity and Inte l l igence Agency, 'D irector-General 's Opening 
Statement to Senate Sta nding Comm ittee of Lega l and Constitutiona l  Affa i rs' accessed 
http://www.as io .gov. a u/Media/Contents/senate sta n d i ng com m ittee . h tm l  20th January 2008. 
Bu rke, above n 17, 3 .  
I b id 22.  
Bu rke, a bove n 1, 6 .  
I n  March 2005, Syd ney man Za k Ma l l ah  was acq u itted on terrorism charges after a tr ia l  i n  which pol ice were fou n d  to have 
acted i l lega l ly and improperly i n  obta in i ng evidence aga inst h i m .  He pleaded gui lty to a l esser charge of threatening to k i l l  
Commonwealth officers and served two years i n  ja i l ;  I n  2006, 'J ihad'  Jack Thomas had h is  conviction on terrorism cha rges 
overturned in  the Victorian Cou rt of Appeal,  after it found that his AFP interview had not been volu ntary and was unfa i r  and 
contra ry to pub l i c  pol icy; and i n  J u ly 2007, Gold Coast doctor Mohamed Haneef was cha rged with  terrorism-related offences i n  
a h ighly pol itica l l y  charged case, which w a s  later withd rawn for l a c k  o f  evidence. See Mike Head, 'Austra l i an  governt's 'terrorist' 
case against Dr Ha neef u n ravels' http://www.wsws.org/art ic les/2007/ju l 2007/hane-j20 .shtml  accessed 4 February 2008. 
Tan, See Seng, 'Whither societas civilis i n  the Asia-Pacific after 11 September:  ideologica l a bsolutism and ethics is  an  age of 
terror' (2007) 61(2 )  Australian Journal of lnetrnatianal Affairs 232.  
Levinas i n  Bu rke, above n 17. 
B i rd, G reta, 'An U n lawfu l non-citizen is  being deta ined o r  (white} c it izens are saving the nation from (non-white) non citizens' 
{2005} 5 University of Western Sydney Law Review 5. 
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precedes the Self, there is an  ever-present i ndebted ness a n d  responsib i l ity to the other  'that ma rks our  very 

own identity a n d  subjectivity. ' 79 Hence, if o u r  s u bjectivity is grou nded in ob l igat ion vis-a-vis the other, then a ny

attempt to demol ish the su bjectivity of the other  wou ld i n  tu rn destroy the cond it ions of our  own 

subjectivity. 80

For Levinas, responsive ethics is based on the recogn ition of the 'absol ute proxim ity of the most a l ien . ' 81 Our

respons ib i l ity towa rds the other can not be red u ced to  paterna l ism or a subsu m ption of  the other  into the  

Self/Same .  We must res ist the u rge to  ann ih i l ate, narrate, or make the other  com prehens ib le  on our  own 

terms - an i m per ia l ist u rge that is so em bedded in  o u r  ph i losophy. 'Eth ical  i nt imacy' demands  a response to 

the 'rad ica l  a lte rity of the other, '  the othe r's  un iqueness and a bsol ute d ifference:  

A calling into question of the same - which cannot occur within the egoist spontaneity of the 

same - is brought about by the other . . .  The strangeness of the Other, his irreducibility to the 

I, to my thoughts and my possessions, is precisely accomplished as calling into question of my 

spontaneity, as ethics. 82 

Eth ica l  responsiveness to the a bsol ute other  therefore sets the cond it ions for human  freedom and convivia l ity, 

by open ing the space for a mutua l  express ion of u n iqueness. I t  is  the utter  stra ngeness of the other  that 

compels us  to act, and compels our protect ion . Levinas' vis ion enab les us  to esca pe a rigid ontologica l system 

which is incapable of conceptua l is ing d ifference 'other  than as threat. '  In  th is  v is ion,  the other is not someth ing 

which threatens or cha l l enges our  su bjectivity, but is the very condition for our su bjectivity and  our  Selves. The 

eth ica l  relat ionsh ip  between su bjects i s  conceptua l ised a s  'the subject, fac ing or  sta nd ing bes ide another 

subject, respect ing th is  other subject's right to construe and  a rt icu late the world,  and  wi l l i ng to l isten to it '  .83

Responsive ethics and lawyering in the 'war on terror': 

The image of Austra l i a  being enacted by the 'war on terror' is of 'a u n ified self, he ld  to itself, severed from 

others, a n d  thereby deprived of the means of expressing its own fin itude a n d  un iqu eness i n  com mun ity.' 84

Lawyers p l ay a cruc ia l  role in reifying th is  identity. By d raft ing laws to po l ice ' i l l egals' and  col l u d ing in a 

stu ltified pub l i c  debate a bout the ' l im its of rights in t imes of emergency' ,85 l awyers have a role i n  pol ic ing the

boundaries of secu rity/insecu rity, i n c lus ion/exc lus ion,  Self/Other.  

I wa nt to suggest that the p lace of l awye rs in  the cu rrent c l imate is not the guard the excl us ionary boundaries 

of 'secu rity,' nor even to l im it themselves to human  rights-based critiq ues of the cu rrent regi me.  Rights 

critiq ues a re of cou rse critica l ly  i m porta nt, though, as Hoh expla ins, they continue  to fet ish ise 'ou r' i nstitut ions 

'as everyth ing gets worse around us' .86 I n  short, such critiq u es return us  t o  a va lorisation o f  ou rse lves a n d

evade  a more rad ica l  Other-oriented code o f  ethics to which w e  m u st attend . 

The 'wa r on terror' and  the logic of secu rity 'make it impossib le  to respond to a particu l a r  set of others -

either  eth ica l ly  or po l it ica l ly' . 87 H owever, as Levinas suggests, 'tod ay . . .  we a re not free to refuse respons ib i l ity

to the other' .88 I suggest that the role of lawyers in the cu rrent context is to i nterru pt the depersona l is ing
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d iscourse of secu rity by offering u p  exa mples  of its h u man costs. I n  the name of a more responsive, 

democratic pol iti cs, l awyers a re ca l l ed to a rad ica l  sym pathy with the Other  as  the tru e cond it ion of secu rity. 

'J ustice,' accord ing to Levinas, demands  an eth ica l  response to the s ingu l a rity of each person .  89 The ro le  of the

lawyer i n  the cu rrent context is to respond to the other  as  a n  eth ica l  agent, and  so 'to r ecognise the proxi m ity 

of the most a l ien . ' 90 By thus  h u m a n is ing 'secu rity, ' lawyers may be ab le  to cha l l enge the Self/Other,

Self/Enemy schemas that an imate the cu rrent system.  

Conclusion 

The 'wa r on terror' attempts to suspend eth ica l  a rgument by creat ing a n  a bstract space of 'exceptio n . ' We are 

asked to recognise that our normative or  eth ica l  j udgments a re 'hopelessly September  101h'91 and ineffectua l  i n

dea l i ng with the ' new th reat' o f  terror. H owever, as  I have suggested, 'te rrorism' i s  constituted a s  a n  

exceptiona l  and  d i sj u n ctive tu rn in  h istory precisely through t h e  erasure o f  rac ia l ised h i stories o f  vio lence and  

suffering. The  d iscou rse of  'secu rity' d raws from excl us ionary Self/Other  dyna m ics that  have a lways operated 

with a part icu l a r, rac ia l ised specificity. Using the examp le  of l zhar  UI Haque, I have suggested that o u r  

'secu rity' imp l ies t h e  p rofound  insecu rity and  suffering o f  the Other. Drawing from t h e  writings o f  Emmanue l  

Levi nas, I have ca l led for a rad ica l  po l itics of em pathy that views our  secu rity as  inseparab le  from the secu rity 

of the other .  As eth ica l  actors, it is  the role of lawyers to open a d ia logue with those exc luded and  l im ina l ised 

i n  the name of our secu rity. Such an  eth ica l  sta nce, I have suggested, may create the cond it ions for eth ica l  

peace and  d iffuse a pol itics dominated by avers ion, th reat and  fear .  
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Nothing but paper protection? An evaluation of domestic violence 

protection orders in Queensland 
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Anita Clifford undertook the JA TL Magistrates ' Work Experience Program in  the Magistrates Court with

Magistrate Joan White. Her essay was the winning entry in the JA TL Magistrates' Work Experience Program

student essay competition . 

For c lose to twenty years, Qu eens land has  endeavou red to respond to the comp lex issu e of domestic v io lence 

with the making of c ivi l  p rotection orders p u rsuant to the Domestic Violence (Family Protection) Act 1989 

(Qld ) .  For vict ims of domestic vio lence in  Queens land ,  obta in ing a civi l protect ion order  is presented by po l ice, 

lawye rs, po l icymakers and domestic v io lence workers a l i ke as  the fi rst step towa rds ach ieving j u st ice a n d  

u lti mate ly, safety. Whether protection orders succeed i n  p rotect ing victi ms o f  domest ic  vio lence, however, i s  

debata b le .  I n  l ight of th is, th is  paper  eva l u ates strengths a n d  shortcomings of protectio n  orders specifica l ly  i n  

relat ion to int imate partner  vio lence i n  Queens land and  u lt imately contends that  protect ion orders d o  not 

adequately ass ist victi ms i n  ach ieving j u st ice.  In demonstrating th is, this paper  w i l l  be broken i nto th ree parts. 

F i rst, the issu e of domestic v io lence a n d  the process a n d  effect of obta in ing  a protect ion order  i n  Queens land 

wi l l  be touched u pon i n  order to understa nd how protect ion orders operate and  how they relate to crim ina l  

l aw .  Second, strengths of  protection orders w i l l  be h igh l ighted to  d emonstrate that  a lthough improvements 

must occu r, p rotect ion orde rs a re not without merit. Bear ing th is  in mind ,  however, s ign ificant ba rrie rs to the 

effective operation of protect ion orders i n  Queensl and  wi l l  be d iscussed in  d eta i l  i n  the th i rd sect ion .  More 

precise ly, reasons why the crim ina l  l aw may be better su ited to addressing domestic vio lence wi l l  be 

canvassed . The need for weight ier  conseq u ences for protect ion order  breaches, greater po l ice wi l l ingness to 

prosecute breaches and  for Magistrates to attach tougher condit ions to protect ion orders wi l l  a lso be exp lored 

to shed l ight on how Queens land's  efforts to assist vict ims of domestic vio lence may be strengthened i n  the 

futu re .  

By  its ve ry natu re, domestic v io lence is a co mp lex i s sue  h idden  with in  the home 1 . Although domestic vio lence

extends beyond inti mate partner vio lence and  can be exh ib ited in  a variety of  forms inc lud ing sexua l ,  physica l 

a n d  emotiona l  abuse as wel l  as economic  deprivat ion and  th reats of v io lence2, few instances of domestic

vio lence a re reported .3 As such, stat istics on  the preva lence of domesti c vio lence i n  Austra l i a  are u n re l i ab le .  I n

t h e  vast majority o f  cases, however, vict ims o f  domesti c  vio lence a re fema le4 and  perpetrators a re ma le

thereby h igh l ighting that  d omest ic  vio lence is  a gendered problem 5• S ince  1989, civi l l egis lat ion i n  Queens land

has a imed to protect vict ims of domestic v io lence from fu rther ha rm with the provis ion of protect ion orders .  

Issued by a Magistrate, a p rotection order i s  a c iv i l  order usua l ly for a per iod of two yea rs or  less  made against 

the domestic v io lence aggressor u pon a pp l icat ion by the pol ice, the aggrieved o r  other  a uthorised person 6• For

an  o rder  to be issu ed, the Magistrate must be  satisfied that on the balance of proba b i l it ies, a domest ic  

relationsh ip  exists between  the respondent and the aggrieved, the respond ent com mitted or  th reatened 

domesti c  violence aga inst the aggrieved and that the respondent is l i kely to do  so aga in  7 • Usua l ly a protection

Queens land Crime and  Misconduct Commission, Policing Domestic Violence in Queensland: Meeting the Challenges (2005) 15.  
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Queens land Crime and Misconduct Com mission, a bove n 1, 15 .  
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order  is not contested by the respondent and  is gra nted without any hear ing of facts. If it is contested,  a

hear ing wi l l  occu r  before the Magistrate ma kes a determ ination 8. Sta ndard cond itions attach ing to a

protect ion orde r  req u i re the respondent to act i n  good behaviour  towa rds the aggrieved and  any other person 

named i n  the order9. The M agistrate may im pose fu rther  constra i nts on the respondent to meet specific

c i rcumstances. A cruc ia l  aspect of a protection order  is that a lthough being subject to one is not a crim ina l  

offence, breach of  a protect ion order  or  a cond it ion thereof is a summary c rim ina l  offence wh ich  attracts a 

maxi m u m  pena lty of two yea rs imprisonment10•

It is important to note that Queens land's  civi l  domestic v io lence regi me  is d esigned to complement cri m ina l  

law and  not d isp lace its operat ion 11 • F rom the outset, the civi l  regime  was intended to bolster the protect ion of

vict ims of  domest ic  vio lence and ,  i n  partnersh ip  with the offences ava i l ab le  u nder  crim ina l  law, was  a imed at 

ensu ring just ice and  safety for vict ims of domestic v io lence 12 • Despite th is, today protect ion orders a re re l ied

on as the pri nc ipa l  means of lega l red ress for vict ims of domestic v io lence in  Queens land 13 and  crim ina l

p rosecution of  i nti mate partner  v io lence tends  to  on ly occur, if at  a l l ,  i n  cases i nvolving serious physica l 

v io lence14. Reasons beh ind the fa i l u re to prosecute the bu l k  of domesti c  v io lence inc idents a re man ifo l d .

Arguab ly, vict ims' fear  of  and  u nfami l i a rity with the crim ina l  p rocess has  led to many domestic vio lence 

aggressors esca p ing crim ina l  acco u ntab i l ity15 . Many vict ims a l so wrongly be l ieve that they must make a choice

between act ions ava i l ab le  under  c ivi l  and crim ina l  legis lat ion 16. F u rthermore, po l ice pr iorit isation of matters of

pub l i c  order  above seemingly p rivate 'fa m i ly' matters17 as  wel l  as  scept ic ism of the re l i ab i l ity of domesti c

v io lence witnesses and  the a bi l ity of evidence to meet the h igh crim ina l  sta ndard of p roof has a rguab ly a l so 

caused few domestic  v io lence matters to be the subject of  cr imina l  p roceed i ngs18. Crim ina l  l aw is rarely

engaged i n  re lat ion to domest ic  violence and the vast majority of crim ina l  prosecut ions a re p u rsued on ly i n  the 

event there is breach of a protect ion order19. It is  thus not su rpris ing that th is  has attracted much criti c ism by

lega l scho la rs, domestic vio lence workers and femin ist activists who contend that the use of civi l  legis lat ion to 

combat domestic v io lence trivi a l ises what is essent ia l ly "crim ina l  assa u lt in the home" 20• I ndeed, a lthough

Queensl a nd's civi l  domestic vio lence legis lat ion  d oes not prec lude  the use of c rim ina l  law in  a domestic 

v io lence context, i n  practice civi l  p rotect ion orders a re often thought of by vict ims of domestic  vio lence as 
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the i r  on ly lega l recou rse.  I n  l ight of th is, assessing whether protect ion ord ers a re effective in assist ing vict ims 

i n  the ach ievement of j u st ice i s  of part icu l a r  importance.  

At fi rst g lance, the adva ntages of obta in i ng a civi l  protect ion order cannot be d en ied .  Without dou bt, engaging 

legal  ass ista nce to put an  end to a situat ion of domestic  vio lence is a frighte ning and  uncerta in  decis ion for a ny 

victi m .  Accord ingly, seeking p rotect ion under  the civi l  reg ime may be viewed by victi ms of domestic v io lence 

as a l ess int imidat ing process than  the pressing of c rim ina l  charges21 . In  contrast to turn ing to crim ina l  l aw,

persons seeking protect ion via the civil reg ime a re req u i red to meet the civi l  sta ndard of proof rather  than  the 

more on erous crim ina l  sta ndard .  This lower b u rden  of proof often means that obta in ing a c iv i l  p rotect ion 

order  is a relatively stra ightforward process22 . More important ly, it a lso means that at least some form of

protect ion from domestic v io lence is  read i ly accessi b le  to vict ims of dom estic v io lence even where there is 

insuffic ient evidence to a rrest the aggressor or the victim wishes to seek protect ion at a n  ear ly stage of the 

vio lence23 • F u rther, for a vict im want ing the perpetrator to avoid crim ina l  sa nct ions, for examp le  if the vict im

wishes to preserve a relat ionsh ip  with the perpetrator, if ch i l d ren a re i nvo lved or perha ps more common ly, 

where the vict im fea rs that crim ina l  p rosecution may trigger reta l iat ion 24, a protection order  may be a n

appropriate lega l response t o  domesti c  v io lence.  

It  thus  fo l l ows that a key strength of p rotection orders a re that Magi strates can im pose specific cond it ions i n  

order  to  accommodate part icu l a r  s ituat ions and  meet the i nd ividua l  needs  of  vict ims.  It i s  fu rther asserted by

su pporters of the civi l reg ime that obta in i ng a protect ion order  is a sou rce of em powerment for victi ms of 

domesti c  v io lence, more so than engaging i n  crim ina l  p rosecut ion .  I ndeed, when a vict im of dom estic v io lence 

decides to a pply for a protection order, th is  sends a n  i m portant message to the perpetrator that she has had 

enough and  wi l l  not be abused any longer25 • I n  app ly ing for a civi l order, victi ms fee l  that  they a re confronting

the s ituation of a buse and perhaps i n  contrast to state-ru n crim ina l  p rosecutions, a re able to assert fu l l  control 

over ho ld ing the perpetrator accou nta b le  for h is  act ions26• I n  tu rn, at fi rst g lance, the rel ative ease with which

protect ion orders ca n be accessed coup led with the i r  a bi l ity to accommodate the needs of a particu l a r  

s ituation of  a buse and  em power vict ims suggests that  protection orders offer va l uab le  legal protection to  

those confronted with domestic v io lence.  

Desp ite these c lear  benefits, it is  nonethe less questionab le  whether  on the i r  own, protection orders offer the 

best l ega l red ress for vict ims of domestic vio lence .  I nd eed,  the strongest c rit ic ism of protect ion orders is that  

crim ina l  l aw, rather than  c iv i l  l egis lat ion, shou ld  be the pr imary means of responding to domesti c  vio lence .  

Arguab ly, freq uent engagement of  crim ina l  law i n  s ituat ions of domestic v io lence sends a sym bol ic  message to 

both perpetrators of  domestic  v io lence and  the com mun ity that, a l though domestic v io lence may occur  i n  the 

privacy of one's home, it i s  a serious  cr im ina l  a ct and  is  condemned by the state 27• It i s  a l so asserted that the

threat of crim ina l  sa nct ions is a more robust d eterrent aga i nst domestic v io lence than the th reat of be ing he ld  

subject to a c iv i l  protect ion order as  there is greater pub l i c  d isapprova l of persons who com mit c ri m ina l  

offences as  we l l  as  weightie r  legal  conseq u ences. S im i l a rly, another key reason why cri m i na l  l aw may be better 

su ited to responding to domestic v io lence than civi l leg is lat ion is  that c rim ina l  i ntervention i n  domestic 
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vio lence situ at ions p l aces the b u rden  of proof on the state28 • This i n  turn is advantageous to victi ms of

domesti c  v io lence who p refer m in ima l  i nvolvement i n  lega l intervention a n d  on another level, a lso ensu res 

that the state is  una b le  to ignore its responsi b i l ity to vict ims29• It  therefore fo l l ows that relying pr inc ipa l l y  on

civil rather  than  crim ina l  legis lat ion to assist victi ms of domesti c  vio lence, such as  in Queensland ,  can be 

viewed a s  a weak response to domestic vio lence .  Although it has been a lways intended that the crim ina l  law 

operate i n  conj u n ct ion with civi l legis lat ion, as previously touched u pon, it is  i nfreq uently engaged i n  domestic

v io lence situat ions .  A major  consequ ence of th is  is that perpetrators of domestic vio lence a re not he ld  being 

he ld  crim ina l ly accountab le  for assa u lts occurr ing in  the home thus  suggesting to the co mmun ity that domestic 

vio lence is not ser ious enough to fa l l  with in  the scope of c rim ina l  law i n  Queens land 30.

Accord ingly, it is a rguab le  that protect ion orders do not adeq u ately assist vict ims of domestic v io lence i n  

ach ieving j u st ice .  The  most common crit ic ism of  Queens l a nd's civi l  domestic vio lence reg ime is the need  for 

more appropriate pena lt ies for breaches of protect ion orde rs.  As d iscussed p revious ly, b reach of a protect ion 

orde r  is a summary crim ina l  offence attract ing a maxi m u m  pena lty of 2 years imprisonment 31 . In practice,

usua l ly convict ions a re not recorded and the most com mon pena lty is a fi ne which may be as m in ima l  as  

$20032 • I n  tu rn, it is  perhaps c lear  why pena lt ies for b reach of p rotect ion orders have been heavi ly crit ic ised.

For exa mp le, a lthough breach of a protection orde r  may indeed amount to assau lt, which if perpetrated 

aga i nst a stra nger cou ld  potentia l ly attract a maxi m u m  pena lty of 7 yea rs imprisonment 33, a fi rst-t ime breach

attracts on ly a maximum of 1 year im prisonment34 and is rega rded as a summary offence.  Whi lst summary

offences a re i nc l uded in a person's crim ina l  h istorv35, it is unq uest ionab le  that they a re rega rded as one of the

least ser ious cr im ina l  offences in  Qu eens land .  

I n  tu rn, the i nsign ificant conseq uences for  breach of  a protect ion orde r  do  not  reflect the serio us natu re of 

domesti c  vio lence36 and  a rguab ly, do not serve to br ing justice to vict ims of domestic vio lence .  It  is therefore

u n certa in  as to whether  the pena lt ies for breach of a protect ion order  serve to deter respondents from 

com mitt ing futu re acts of domestic vio lence37• Although there is l im ited and  inconc lus ive data as to how

effective civi l  p rotection orders a re i n  end ing domestic vio l ence38, a study of you ng Austra l i an  fema le  fac ing

domesti c  v io lence found  that seeking a protection  order rare ly made the s ituat ion of vio lence worse39• Despite

th is, however, there is  Queens land research demonstrating that i n  some insta nces, being subject to a 

protect ion orde r  may have l itt le  im pact on perpetrators of domesti c v io lence.  Th is  is perhaps attributa b le  to 

the fact that breach of a protect ion order  does not attract serious  pena lty. In one way, th is is evidenced by a 

study of 602 Queens land men  subject to domestic v io lence protect ion orde rs which h igh l ighted that 30 men 

had m u lt ip le  protect ion ord e rs i ssued against them by d ifferent women40. Whi lst adm itted ly th is  fi nd i ng is

d ated, it i l l u strates that being su bject to a protect ion order  may not be enough to d eter aggressors from 

engaging i n  domestic v io lence.  This contention is more recently supported by the find ings of a 2005 

Queens land Cri me and M isconduct Com mission study.  In this study, approxi mately ha l f  of domestic v io lence 

vict ims su rveyed who had  po l ice attend the ir  l ast domestic vio lence inc ident stated that there was a cu rrent 
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protect ion order  against the aggressor41 • I n  tu rn, whether  protect ion orders serve as a d eterrent fro m

domestic  v io lence is d ebata b le  owing to the weak  pena lt ies for breach . N o  doubt u nt i l  stronger pena lt ies a re 

im posed for breaches of protect ion orders, aggressors w i l l  continue  to fee l  as though they a re a b le  to re­

offend  with relatively l ittl e conseq uences.  In tu rn, protection orders serve as only a wea k safegu a rd from 

futu re vio lence 42 .

On another  level,  p rotect ion orders have a l so been crit icised on the basis that very few conta i n  ouster 

cond it ions despite M agistrates being ab le to im pose such cond it ions43 • Ouster c lauses seek to u ndermine any

legal or eq u itab le  interest that  the domestic v io lence aggressor may have i n  property by req u i ri ng the 

aggressor to vacate the home shared with the domestic vio lence vict im44. A lthough controvers ia l ,  the fa i l u re to

incorporate more ouster c la uses i nto protect ion orders can be seen as s ign that protect ion orders a re not 

adequately meet ing the needs of vict ims of domesti c v io lence.  I ndeed, without a n  ouster c lause, the aggrieved 

is forced to either conti nue  resid i ng with her aggressor or  make the d ecis ion to l eave her own home a n d  fi nd 

refuge e lsewhere.  Ouster c l auses thus  enable the aggrieved to ma inta in  norma lcy d u ring a traumatic per iod . In  

a 2003 stu dy of the attitudes of Queens land Magistrates, howeve r, 21% of Magistrates su rveyed expressed 

d iscomfort with attach ing ouster cond it ions to protect ion orders.  A key find ing was also that the majority of 

Magistrates who responded viewed ouster cond iti ons as an a bsolute l ast resort on ly  to be used where the 

domesti c  v io lence was severe and  physica l45 . It is a rgued however that by expressing a preference for i m posing

ouste r  c l auses i n  situ at ions of extreme v io lence, Magistrates a re fa i l ing to recognise th e d etr imental  effects of

non-physica l  domesti c  vio lence by not req u i ring the perpetrator to leave the fa m i ly home. I n  such i nsta nces, it  

is the vict im's respons ib i l ity to u p root herself and  where app l icab le, her  ch i l d ren,  and re locate if she wishes to 

cease t ies with aggressor. Accord ingly, where protect ion orders a re issued without ouster cond itions, it is  

questionab le  as  to how effective they tru ly a re i n  assisti ng and support ing vict ims i n  bu i l d ing a l ife free from 

fear  and  vio lence .  

F ina l ly, the fa i l u re to prosecute breaches of protect ion orders serves as  another key ba rrier  to the 

effectiveness of protect ion orders i n  Qu eens l and .  Arguab ly, p rotect ion orders a re not a lways i nvest igated or  

p rosecuted by  po l i ce .  Although over 13000 protect ion orders a re issued in  Qu eens land ,  approxi mately 1200 

breaches a re prosecuted46. Whi lst such figu res may suggest that there a re few breaches of protection orders i n

Qu eensl and ,  i t  i s  converse ly l i ke ly that t h e  majority o f  breaches a re s imply d isrega rded a n d  not prosecut ed .  As 

breach of a protect ion order  is a crim ina l  offence 47, a h igher bu rden  of proof must be d ischa rged . In many

insta nces, however, b reaches a re d ifficu lt  to prove as, apart from the aggrieved, there a re usua l ly no 

witnesses. Accord ingly, if a pol ice offi cer be l ieves that there is  insuffic ient evidence to su bsta ntiate a crim ina l  

charge or  perhaps expects that  the aggrieved wi l l  be u nwi l l i ng to cooperate with the futu re po l ice 

i nvestigat ion, a breach of a protect ion order  wi l l  be ignored48• This is particu l a rly apparent where non-vio lent

or  non-th reaten ing breaches have occu rred49. Non-vio lent breaches, such as  the respondent contact ing the

aggrieved or  passing by the home of the aggrieved despite being proh ib ited from doing so, a re at t imes 

d isregarded by po l ice officers who fee l  the i r  l im ited resou rces should be d i rected towa rds pursu ing more 

serious offences50• Po l ice re l u ctance to prosecute breaches, a l beit non-violent or th reaten ing, of protect ion
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orders thus  casts doubt ove r whether  protect ion orders actu a l ly afford victi ms of domestic vio lence any

protect ion .  Although a breach of a protection order may not man ifest itself i n  phys ica l  ha rm to the aggrieved, 

fa i l u re to prosecute breaches erodes the aggrieved's confidence i n  the l ega l system and more im porta ntly, 

d oes l itt le  to ass ist the aggrieved i n  fee l ing safe from her  aggressor. 

In sum, a lthough the Domestic Violence {Family Protection) Act 1989 (Qld )  was never intended to d isp lace the 

use of the crim ina l  law i n  respond i ng to domestic vio lence, in  practice domestic v io lence has become an issue 

primari ly add ressed by civi l  legis lat ion .  Poss ib ly, the underlying message fro m this  i s  that i n  Qu eens land,  

domest ic  v io lence is not a n  issue of suffic ient importance or  seriousness to warrant the engagement of 

crim ina l  law.  Whi lst adm itted ly obta in i ng a protection order  may viewed as a l ess intim idating and 

stra ightforwa rd process than  instigati ng cr im ina l  proceed ings, whether  protection orders tru ly serve the needs 

of the aggrieved is debatab le .  The wea k pena lt ies for breach,  pol ice fa i l u re to prosecute breaches and  the

re l u ctance of Magistrates to req u i re that the aggressor vacate the home shared with the aggrieved suggests 

that protect ion orders may be more des i rab le  on paper than  in pract ice.  As such,  greater e ngagement of the 

crim ina l  l aw is  needed in  situat ions where domesti c  vio lence corresponds to a crim ina l  offence.  Without 

d o u bt, the overrid ing pu rpose of the protect ion order  is to ensu re the vict im's safety. H owever, u nt i l  pena lties 

a re raised and breaches a re consistently prosecuted by po l ice to reflect the serious natu re of domestic 

vio lence, on their  own protect ion orders wi l l  p rovide l ittle comfort to victi ms of domestic vio lence .  
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Evaluating the appropriateness of handling domestic and family 

violence matters in the Murri Court 

Rachel Docker 

Rachel Docker undertook the JA TL Magistrates' work experience program in the Murri Court with Magistrates

Jim Herlihy and Walter Ehrich and her essay was the runner-up in the JA TL Magistrates' work experience

program student essay competition. 

I ntroduction 

By the ir  own adm ission, I n d igenous Austra l i ans  a re the 

most researched, the most investigated group of people on earth, and still our situation continues. 1

It is wel l  known on a n  anecdota l basis that I n d igenous Austra l i ans  a re the most marg ina l ised societa l grou ping 

i n  Austra l i a .  It is  even more shocking when statisti cs reveal  that whi le i nd igenous Austra l ians  constitute 

ap proximately 3.5% of Queens land's  popu lation, nea rly 27% of a l l  a d u lt prisoners and 60% of a l l  juven i l es in 

d etention identify as  I nd igenous or  Torres Stra it I s l ander. 2

The M u rri Cou rt is a n  ind igenous sentencing cou rt which d ea l s  with i nd igenous  offend ers who p lead gui lty to 

summary offences which a re usua l ly dea lt  with in the Magistrates Cou rt .  The M u rri Cou rt was esta b l ished to 

add ress the over-representat ion of i nd igenous offenders in  ja i l  and red uce recid ivism .  The M u rri Cou rt does 

not a pply I nd igenous l aw, but the I nd igenous com mun ity p lays a ro l e  i n  the j ud ic ia l  process with the 

part ic ipat ion of the E lders .  3 The majority of offences invo lve common assau lt, brea k and enters, breach of

ba i l ,  d ishonesty and stea l i ng, pub l i c  n u isance, u n lawfu l use of veh ic le  charges and traffic offences and fra ud 

aga i nst the Co mmonwealth which inc ludes  socia l  secu rity fra u d .  The court a lso hand les breach of domestic 

vio lence orders and domestic v io lence d isputes. 

The M u rri Cou rt is no panacea, it is j ust one smal l  step towards a fa i rer  and more equ itab le  outcome for 

I nd igenous Austra l i a ns, but it is at the "effect" point of the cycle  rather  than the underlying "cause" . I n  the 

word s  of  Caro l  Wi l l ie, offenders fac ing the M u rri Cou rt a re the prod uct of a h istory of  d ispossess ion and  the 

sto len generation but the M u rri Cou rt gives offenders 

a chance to be heard . . . . .  to have a say . . . . .  and it's been a long time coming. 4 

Th is essay cannot hope to add ress the myriad underlying issues lead ing to the socia l  and  lega l problems 

exper ienced by I nd igenous commun it ies across Austra l ia  today. The intention of th is  essay is to add ress the 

concern of some M u rri Court case workers that the court, us ing i ts  cu rrent processes, is not the appropriate 

foru m for hearing domestic and fa m i ly violence matters. Some I n d igenous sente nc ing cou rts have excl uded 

domestic vio lence, a long with other  sexu a l  and  vio lent cr imes, from the j u risd ict ion beca use they are too 

com plex for sentencing courts, but Queensland  has not. 5

Aboriginal and Torres Strait Islander Women's Task Force on Violence [2000] A ILR 7 
Report on the Review of the M urri Court 2006 at http://www.just ice.qld .gov.a u/fi les/Services/Murr iCourtReport .pdf 

Marchetti E and Daly K, ' I nd igenous Sentencing Cou rts: Towards a Theoretical  and J u risprudentia l Model' [2007] 29 Sydney 

Low Review 415.  

Conversation with Caro l  Wi l l ie, Case Co-ord inator, Murri Court Rockhampton on 28 J u ly 2008. 
Above at n 3 p 421 

67 



Murri Court background 

Under  the leadersh ip  of the then Chief M agistrate, Di F ing leton, the fi rst M u rri Cou rt ,  based on the N u nga 

courts i n  South Austra l i a, was set up in  2002, at the Brisbane Centra l Magistrates Cou rt .  It was a court 

i nnovat ion that was a resu l t  of the po l it ica l  activism of I n d igenous peop le .  

The fact that Indigenous people and organisations played a significant  role in establishing Indigenous 

sentencing courts had the effect of influencing the aims and practices of the courts, despite the fact 

that the justice process remained within the scope of the mainstream non-indigenous legal system. 6 

S ince then M u rri Cou rts have opened across Queens land i n  M u rri Cou rts a re located i n  the Magistrates and  

Ch i l d ren's Cou rts i n  Br isbane, Cleve land ,  I pswich, Cabooltu re, Ca lou n d ra, Cherbo u rg, Rockha m pton, Mount Isa 

and Townsvi l l e .  The l atest M u rri Cou rt was opened i n  St George in  J u n e  2008. 7

Murri Court aims 

As ment ioned a bove, the ch ief a ims  of the M u rri Cou rt are to red u ce the over representation of i nd igenous  

offenders i n  Austra l ia 's  j a i l s  a n d  decrease recid ivism.  Ma rchett i and  Daly 8 emphasise that  of eq u a l

im porta nce is t h e  Cou rt's a im  t o  make t h e  court processes more cu ltu ra l ly appropriate, create an  environ ment 

i n  which trust is developed between i nd igenous com m u n ities and court staff, and  improve the f low of 

i nformation lead ing to enha nced understa n d ing between the rel eva nt part ic ipa nts. It i s  conc luded from the 

observation period, that the cou rt has set  out to p rovide a counse l l i ng  ro le and  seek a ho l istic so lut ion .  The 

Magistrate 9 h imself counse l led offenders, in  particu l a r  on the use of d rugs and a l coho l .

The Murri Court is a step towards educating the non-Indigenous community about the realities of life 

as an Aboriginal person. It also works towards strengthening the relationship between Indigenous 

people and the judicial system .
10

How the Murri Court sets out to achieve its aims 

Mod ificat ions have been made  to the ma i nstream magistrate's cou rt process to be cu ltura l ly  appropriate.  I n  

t h e  Brisbane M u rri Cou rt, t h e  magistrate d oes not robe a n d  sits with two E lders, one  m a l e  and  the  other  

fema le, at a round  ta b le  with the offender  rather than  e levated at the bench ,  the offender's  l ega l 

representative, the pol ice prosecutor a n d  a representative from the Depa rtment of Correct ions .  If  the 

offender  e lects, a su pport person such as  a partner, fa m i ly member  or  other  su itab le  person wi l l  s i t  besid e  

t h e m .  The M u rri Cou rt sits once a week i n  Cou rt 32 w h i c h  is d ecorated with I nd igenous a rtwork. 

At the M u rri Cou rt i n  Rockhampton, it was d ec ided that the magistrate wou ld  robe and sit at the bench to 

ma inta in  the traditiona l  a uthority of the cou rt .  The E lders sit with the Magistrate at the bench or  beh ind  the 

offender  if they fee l  more comforta b le .  

One of  the key d isti nct ions is the manner  i n  wh ich  the Magistrate speaks d i rectly with the offender; the ro le  of  

the lega l representative is  more m uted than i n  trad it iona l  proceed i ngs. The  natu re of  the d iscussion between 

the offender  and the Magistrate usua l ly goes beyond the a ctua l  offence, to explore the offender's  background ,  

pr ior  crim ina l  h istory, and  p rob lems with  a l coho l  and/or d rugs. 

Murri Court Offender Profile 

An offender  must be referred to the M u rri Cou rt .  To be considered as a cand idate, the offender  must be 

ind igenous and p lead gu i lty to summary offences, and there must be a l i ke l i hood that a sentence of 

imprison ment wou ld  be app l i ed .  
11 

Approximately 85 per cent have a l ready spent some time i n  j a i l .  Offenders

10 
11 

Above at n 3 p 441 

M urri Court News, Edit ion 3, J u ly 2008 at http://www.cou rts .gl d .gov. au/Factsheets/M urr i  Court Newsletter-20080701 .pdf 

I b id  at 439. 

Magistrate J im Her l ihy 
Above at n 2 

Above at n 2 p 24 

68 



r I 

most su ited to a ppear i n  the M u rri Cou rt are those who have issues that can be addressed through 

intervent ion and treatm ent. 12

A Soft Option? 

U nder  the over-a rch ing a ims  of seeking a lternatives to j a i l  t ime, the M u rri Cou rt has deve loped a reputation as 

a soft option; or  more qua intly, the "Cudd les Cou rt." Hennessy and Wi l l ie 13 a rgue that the M u rri Cou rt shou ld

not be viewed as a soft option because the sentences a re s im i l a r  to those im posed in  the ma instream 

Magistrate's Cou rt, and in  part ic ipat ing i n  the Court process, the offender  has endured a greater level of 

attention from the E lders, a n d  greater pressu re to rehab i l itate than in the ma instream cou rt. 

Elders and the importance of their participation in the court process 

One of the key find ings of the M u rri Cou rt Review in 2006 was that the E lders and  respected persons 

i nvolvement assists the offender  deve lop ing trust i n  the court. 14 The involvement of the E lders has been

d escribed as the key e lement of its success. 15 They a re the interface between 'white justice' and I nd igenous

offenders.  The i r  role i s  to help offenders to understa nd the cou rt process, to counsel  and  to provide a dvice in  

regards to su ita b le  services. Advice inc ludes recommend ing offenders jo in  a men's support group  as wel l  as 

d rug and  a l coho l  rehab i l itation progra mmes.  The E lders have the d iscretion to decl ine to assist because of a 

confl i ct of i nterest, th reaten ing behaviou r or they question the offender's  bona tides.  

Genera l ly speaking the E lders had l itt le  patience for offender's behaviou r. Com ments such as :  "You d id n't get 

enough kick up the bu nty when you were l ittle" a n d  "You' re an id iot, a ren't you ?" were not uncommon.  In the 

cases of domestic v io lence E lder George Bostock remonstrated a ngri ly with an  offender  stating that it was not 

i n  Aborigina l  cu ltu re to strike a woma n .  This is the equ iva lent of the trad it iona l  method of sham ing being 

acted out .  

Community Justice Grou ps 

Com m u nity Just ice Groups have operated s ince 1993 as  a result of recommendations from the l andmark Roya l 

Com m ission into Aborig ina l  Deaths in Custody. 16 The recommendations stressed the importa nce of resolvi ng

p rob lems i n  ways d eveloped and im p lemented by the commun ity. The CJG have an  active ro le  i n  the M u rri 

Court process. After receivi ng a summary of the a l l egat ions and  crim ina l  h istory of the offender, the CJG 

i nterview the offender  and  the offender' s  fam i ly or support people,  write a pre-sentence report suggest ing an  

a ppropriate sentence and/or service to assist i n  rehab i l itation .  

The  groups de rive authority from the status and  position  of  its mem bers as  respected mem bers of  the  

com mun ity. Members a re either  i nvited o r  n o m inated to the Group .  The  Gro u p  can a lso operate i n  an  

informa l  way. Wright describes some of  the strategies used  by  CJG such  as 'ti me-out' wh i ch  is consistent with 

the tradit iona l  pun ishment of ban ishment. 17 Ordering an  offender  to take 'ti me-out' i s  an  i nforma l  process

which req u i res to the offender  to remove themselves to an outstat ion .  This option is not as su ited to those 

offenders in  u rban sett ings. Another  method of dea l ing  with fam i ly viol ence is  'shaming' . This process i s  very 

powerfu l as the offender  is b rought to account by the commun ity for the harm they have caused as wel l  as 

reinforc ing the authority of the CJG and encou raging respect for self, oth ers and the com mun ity at l a rge. 

1 2  

1 3  
14 
15 
16 

17 

Hen nessy A and Wi l l ie  C, 'Sentencing I nd igenous Offenders in  Domestic and  Fami ly Violence Matters: a Queens land Experience, 
ANZDOC Conference paper 2006 at http ://www.anzsoc.org/conferences/2006 
Above at n 12 
Above at n 2 
Response to domestic and fa mi ly violence: new d i rections at http://www.a rch ive . scql d . o rg. a u/judgepu b/l rwi n 11 105.pdf 

Wright H, 'Hand in  hand to a safer future :  I nd igenous Fam i ly Violence and  Commun ity Justice G roups' [2004] Indigenous Law 

Bulletin 26 
Above n 16 
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Accord ing to Peena Geia ,  the Cha i rperson of the Pa l m  I s l and  Com m u n ity Just ice G ro u p :  

I t  sure has a n  impact because they know its a share thing with our people. Many of our people know 

they can misuse the white man's law, but they know they can't do it against their own. They know 

Murri law is stronger, it  always was and always will be. 18

Domestic and/or family violence matters 

Domestic v io lence fs one  of the most sign ifica nt a reas of work i n  the ma instream magistrate's court. There has 

been a n  increase i n  app l icat ions for protect ion orders of 42 .2 per cent i n  a 4 yea r  per iod to 2006 a n d  an  

increase of  49 . 10 per  cent  i n  orders granted by  the cou rt. Associated with the increase i n  ord e rs is the  

i ncrease i n  the b reach of  those orders.  19

Wright a rgues that the i ncrease in awareness of and  the su bseq uent deve lopment of our  legis lat ion on 

domesti c  vio lence was essentia l ly born of the women's  movement in  the 1970s and  that domesti c  v io lence 

services ava i l ab le  are genera l ly based on non- ind igenous fe min ist pr inc ip les .  These pr inc ip les a re inconsistent 

with ind igenous women's core va l u es of inc lus iveness and the paramount importance of the fa m i ly un it .  I n  

non- ind igenous Austra l ia, women a re counse l led to leave and  separate from a n  abusive partner. The 

Aborigina l  and  Torres Strait I s l ander  Women's Task Force on Vio lence Report 20 made it c lear  that :

All we want  is for the violence to stop. We don't want our men to g o  to jail. But b y  the same token we 

as a community have to try to address the issues of alcohol, drugs and violence. 

Dr Jackie H uggins  has a rgued strongly for an I n d igenous  perspective to the prob lem : 

The continued imposition of white feminist politics on Aboriginal women is most certainly an attempt 

at intellectual colonisation. 21

I n  the observat ion per iod, there was three domestic v io le nce or breach of domestic v io lence orders ( DVO) .  It  

is noted that preferred term ino logy is 'fa m i ly vio lence' .  Fami ly v io lence is  a broader  term than domestic 

vio lence .  It refers to v io lence with i n  the fa m i ly, i nc lud ing  i nter-generat iona l  vio lence .  The cases before the 

court a l l  i nvolved v io lence between partners and ,  therefore, wou ld  be c lassified as  domest ic  v io lence.  

Rega rd less, as  Wi l l ie  commented, domesti c  v io lence is  usua l ly a product of inter-generationa l  fa m i ly vio lence; 

the two a re i n extricab ly l i nked in most cases. 22

One of the d ifficu lt ies has  been that prisoners a re not entit led reha b i l itat ion or counse l l ing services if the 

sentence is under 12  months and often sentences for domestic or  fa m i ly v io lence a re u nder  th is  period . The 

resu lt of these short periods of prison with no access rehab i l itat ion progra m mes, is that the risk of reoffend ing  

may, in  fact, be heightened .  I s sues  a ris ing out of  the fu rther  institut iona l isation of the offender, sexua l  

jea lousy ( rea l  or  imagined) ,  with t h e  origi na l  p rob lems rema in i ng m a y  l e a d  t o  t h e  vio lence reoccurring. 

Family violence case example 

One part icu l a r  case i n  Apr i l  h igh l ighted the somet imes i nab i l ity of the M u rri Cou rt to dea l  with com plex 

domesti c  v io lence matters. The offender  had a l ready been i n  custody 40 days before appear ing i n  cou rt and  

had  two previous breaches of domestic v io lence, each  incu rring a 4 month sentence .  He  had spent lengthy 

per iods away from the fa m i ly up north earn ing good money which he was send ing home to his fa m i ly. 

Accord ing to the offender, h is  wife was struggl ing to cope with the fou r  ch i l d ren,  one of whom had Le ukaemia 

18 Above at n 16 
19 Above at n 12 
20 Above at n 1 
21 Above at n 16 
22  Above at n 4 
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and  the e ldest d a ughter, aged 12 yea rs, was 'ru n n ing amok' . H i s  wife asked h im  to come home which 

breached the domesti c  vio lence order agai nst h im.  The a l l eged vio lence had occurred between the offender  

and  h is  e ld est d a ughter. 

I t  is  a n  examp le  of the comp lexity with which the court is dea l i ng with .  After a l engthy i nteract ion with the 

offender, who a ppeared to be a vis ib ly angry and threaten ing man, the Magistrate released him a l most 

immediately. 

The adva ntage for the offender  i s  that he was able to give the j u dge h i s  vers ion of events i n  h is  own words.  He 

was most convinc ing, but the com p la inant was not given the same opportu n ity. There was no  fami ly  

representative at the cou rt or  a statement fro m them,  nor  was  there any i ndependent assessment of  the man  

and  h is  su itab i l ity to  be released back  to h is  fam i ly. 

How can the current court processes be improved? 

The Aboriginal and Torres Strait Islander Women's Task Force on Violence 23 recom mended that :

Family violence offenders must undertake mandatory accredited family violence perpetrator programs 

whether serving a custodial sentence or non-custodial sentence. The preference is for programs to be 

developed and run by Indigenous people with Eider's input. 

Hennessy and  Wi l l i e  op ine  that access to services is a cruc ia l  e l ement i n  m a naging th is  issue as :  

inequity in the availability of appropriate programs to Indigenous people is the single greatest factor 

holding this area back. 24 

Recent yea rs have seen the d eve lopment of spec ia l ist cou rts to hand le  specific issues.  An exa m ple  is the Drug 

Court which began with tr ia l s  South East Queens land i n  2000 with spec ia l ist magistrate's cou rts i n  Been leigh, 

South port and I pswich and by 2002 i n  Cai rns and Townsvi l l e .  Legis lat ion passed i n  2006 has secu red the Drug 

Cou rt a permanent posit ion i n  the Queens land  court system. 25

It has been suggested that a speci a l ist court be set u p  for domestic v io lence matters, and  d espite some 

rese rvat ions a bout specia l ist cou rts, it a ppears to be ga in i ng some su pport. Ch ief M agistrate J udge I rwin 26

advocated for a separate fa m i ly and  domestic vio lence j u risd ict ion that i s  a one stop shop a dopting a 'prob lem 

solving' or  'therapeutic j u risprudent ia l '  approach based on promoting safety for women and  ch i l d ren,  to 

increase the accounta b i l ity of offenders for the harm caused both emotiona l ly  a n d  physica l ly, a n d  fi na l ly, 

through court d i rected programs, to encou rage long term behavioura l  cha nge. 

Wi l l i e  also supported a spec ia l ist court, viewing it as  a n other way to red uce the over rep resentation of 

I nd igenous  ma les in the ja i ls .  27 Whi le  the court wou l d  not be ind igenous, idea l ly it wou ld  offer the benefits of

the M u rri Cou rt's ho l i stic, prob lem solving approach and  d ed icated ind igenous cou rt assista nce officers. I n  

add it ion, rehab i l itation  progra mmes shou ld  b e  offered a utomati ca l ly  rega rd l ess o f  t h e  l ength o f  t i m e  o f  the 

sentence .  As Hennessy a n d  Wi l l i e  point out :  

23 
24 
25 
26 
27 
28 

It is only through real rehabilitation that offenders can move from recidivism to worthwhile members 

of the community. 28
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I n  su pport of th is  assert ion,  Hen nessy and  Wi l l i e  have tria l l ed  specifica l ly  d esigned programs a imed at ma les  at 

risk of going to j a i l .  The progra mme content was focussed on em powering the ma les through forg ing a 

reconnect ion with the i r  heritage and  identity and  ea rly ind i cat ions showed a 60 per cent su ccess rate of j a i l  

d ivers ion .  29

The M u rri Cou rt at Mt Isa a lso presents a su itab le  mode l .  Its processes a re based on the trad it iona l  way of 

dea l i ng with issues
_ 
i n  the commu nity. E l d ers d isc ip l ine,  assist and  i m part knowledge i n  a same sex sett ing 

pr ior to sentencing the defendant. The a im is for each pa rty to d iscuss the issues and receive counse l l i ng from 

the E lders, without the presence of court staff. 30

Conclusion 

Whi le  the M u rri Cou rt is a welcome add it ion to the Queens land j ud ic ia l  system, it needs to be eva l uated for its 

effectiveness. The hand l i ng of most summary offences appear  to be hand led in this problem oriented cou rt i n  

a cu ltu ra l ly appropri ate way, tak ing i nto cons iderat ion the  exacerbating factors underlying the offence and  

gu ided  by  the  over-a rch ing a ims  of  the court .  H owever, prob lems d o  emerge when the complexity of the case 

goes beyond its ca pab i l it ies as  was observed in  the domestic v io lence case in  Apri l .  To ensure a fa i rer  outcome 

for a l l  concerned, the d ec is ion needs to be informed by an  independent assessor such as a CJG, case co­

ord i nator or  soc ia l  worker. A specia l i st cou rt a ppears to be the preferred outcome from i nd ivid ua l s  working i n

the fie ld  provided that  is resou rced with ded icated i nd igenous cou rt ass ista nce workers, d eve loped a long  the  

same problem so lvi ng orientation, a n d  with access to rehab i l itat ion program mes regard less of  the period of 

the sentence.  

29 

30 

I nd igenous Fami ly  Violence Prevention Forum Report he ld by the Queens land Centre for Domestic and Fami ly Violence 
Resea rch at http://www. novio lence .eo m . a u/pu b l ic/papers/2006/fo rum report.pdf 
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Regardless of why, the lived experience of women differs from that of men ( . .  .) 

Thus, when courts apply the purportedly neutral reasonable person standard where the male 

experience defines neutrality ( .. .) the law systematically excludes women's experiences (. . .) In these 

areas of systematic disadvantage and exclusion, women need a 'law of their own'. 1

Introduction 

Femin ists have long crit ic ised the law's use of the reasonab le  person sta ndard .  It is  a rgued,  that underneath 

the gu ise of neutra l ity and o bjectivity th is  a bstract sta ndard i n  fact conta ins  male b iases that operate to 

systematica l ly marg ina l ise women.  Conseq uently, the app l i cat ion of the reasonab le  person sta ndard in 

practice continua l ly fa i l s  to adeq u ately accommod ate the rea l it ies and needs of wo men.  Neverthe less, it is  a lso 

acknowledged that some form of sta ndard agai nst which to measu re a d efendant's conduct is necessary to 

ensu re i n d ivid ua l  a utonomy, proced u ra l  fa i rness and  j ud ic ia l  certa i nty. What then a re the a lternatives to 

cu rrent (ma le )  d efined notions of reasonab leness and  the hypothetica l reasonab le  person?  

Originating i n  the a rea of  tort law, some commentators have proposed the adopt ion of  a reasonab le  woman 

sta ndard ( RWS) to be app l ied i n  those a reas of  l ega l  d i scou rse where men ' s  and  women's  l ived experiences 

and perceptions d iffer sign ifica ntly, for exa mp le, i n  relat ion to sex and violence. By making gender  exp l i cit the 

RWS is a i med at ensuri ng greater understa nd ing and respect for women's experiences, thus showing that the 

Farel l ,  Caro l ine A. and Donna M .  Matthews A Law of her Own (New York U n iversity Press, NY,  2000) 14.  
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law ta kes women ser ious ly .  Whi lst an  overt ly gendered sta ndard is cons idered h igh ly d es irab le  by some, the 

RWS has a lso been crit ic ised as  sexist, prone to negative stereotyping of women a n d  essentia l i sm.  

I n  th is  essay I wi l l  fi rstly, reflect u pon the  femin ist criti que  of reason a n d  the reasonab le  person with parti cu l a r  

reference to crim ina l  l aw a n d  second ly, exam ine  the reasonab le  woman standa rd .  I wi l l  a rgue that  the femin ist 

criti que  of the reasonab le  person sta ndard is we l l  j u stified consider ing its conti nua l  and  fu nda mental  i nab i l ity 

to adeq u ately accom modate women's  perspectives and  needs with i n  the crim ina l  law d iscou rse.  I n  response, 

the RWS presents a va l uab l e  departu re point from the p rob lematic expou nded by trad it iona l  construct ions of 

reason and the reasonab le  person .  By making gender expl ic it, the RWS not only h igh l ights that the 'objective' 

reasonab le  person is in fact u nderp inned by gendered biases but a lso d i rectly improves the law's ab i l ity to 

accom modate women's rea l it ies .  Despite crit ic isms I w i l l  thus a rgue that the reasonab le  woman sta ndard 

shou ld  be cons idered a va l uab le  doctrina l  revis ion that is h ighly d es i rab le  fro m a femin ist perspective that 

seeks substa ntive gender  equa l ity with in  lega l d iscou rse. 

The essay w i l l  com prise two parts . Part one wil l  exp lore the theoretica l  c riti que  of the reasonab le  person 

through a n  exa m inat ion of the trad it iona l  exc lus ion of women from ideo logies of reason and  reasonab leness. I 

w i l l  then d raw on two exa mp les from the crim ina l  law, domestic homicide  and  ra pe, to show the practical  

d i mens ions of th is  crit i que .  Part two of the essay wi l l  exam ine  the RWS, crit iques and a rguments i n  favou r  of 

an  expl icit ly gendered sta ndard .  

Part One:  The feminist critique o f  the reasonable person 

1 . 1  Reason and the reasonable person: the (theoretical} marginalisation of women in the (male} sphere of 

reason 

Lega l d iscourse pr ides itself on pu rported rat iona l ity, neutral ity and  o bjectivity. Reason and  reasonab leness of 

conduct a re two key notions l i nked to th is  ideo logy of objectivity which have been used a s  centra l concepts to 

determine when and to what extent an i nd ivid ua l  shou ld  be held lega l ly  accountab le  for h is  or  her  act ions .  2

Conseq u ently, the law's a rb itrator, the hypothetica l  reasonab le  person, is constructed as a rationa l ,  neutra l  

a n d  autonomous i nd ivid ua l . 3

Femin ists have cha l l enged these constructions of reason and  the reasonab le  person on severa l accou nts. 

F i rstly, th rough the d ichotomies of ma le/fema le, reason/emotion, rationa l ity/i rrat iona l ity women have been 

h istorica l ly  exc luded from the sphere of reason . 4 Second ly, or  rather  conseq uently, the law's concept of a

reasonab le  person is a d istinct ly gendered construct which d oes not adeq u ately reflect women's concerns or  

l ived experiences.  5 As  Bernste in  notes, " lega l  scho la rs agree that  the reasonab le  person bega n l i fe as  the

reasonab le  man  and  reta ins  some of h i s  mascu l i ne  aspects." 6

The excl us ionary operation of the reason/ma le  and  emotion/fema le  d ichotomy has been wel l  documented i n  

var ious socia l  sc ience d iscip l i nes, not  j u st that of  the l aw .  7 As  reason is associated with the ma le, women  a re

Forel l/Matthews, a bove n 1, 6-7; Un i kel,  Robert " 'Reasonable' Dou bts : A critique  of the reasonable woman standard i n  
America n Ju risprudence" (1992) 87 Nw.  U .  L. Rev. 326 ,  327 .  
Duncan,  She i l a  "Th e  Mi rror Tel l s  I t s  Ta le :  constructions of  gender i n  crim ina l  law" in  Anne Bottomley (ed )  Feminist Perspectives 

on the Foundotionol Subjects of Law (Cavendish Publ i sh ing, London/U K, 1996) 176; Lee, Cynth ia Murder and the Reasonable 

Man: passion and fear in the criminal courtroom ( New York U n iversity Press, NY, 2003) 204; Nicolson, Donald and Lois B ibb ings 
(eds) Feminist Perspectives on Criminal Law (Cavendish Pu b l i sh ing, London, 2000) 13 .  
See eg, Bernstein ,  An ita "Treating Sexua l  Harassment with  Respect" ( 1997) 1 1 1  Harv. L. Rev. 445, 456-7; Kerns, Les l ie M .  "A 
Femin ist Perspective: why femin ists shou ld  give the reasonable woman sta ndard another chance" (2001) 10 Col u m .  J. Gender & 
L. 195, 211 .  
On the gendered construction of  the reasonable person see  eg, Bernstein, a bove n 4 ,  465; Farel l/Matthews a bove n 1, 4 ,  6 ;  
Kerns, above n 4 ,  2 1 1; Lee, above n 3 ,  206; Nicolson/Bibb ings, above n 3 ,  1 1-12 .  
Bernste in ,  a bove n 4,  466. 
Consider for example the writings of Luce l riga ray, Helene Cixous, Jaques Derrida and Michael Foucau lt .  
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effective ly exc luded from the capab i l it ies of reason and  rat iona l ity as they a re constructed as ma n's i rrationa l, 

emotiona l  and  hysterica l  'Other' . 8 Conseq uently, women's  a uto nomy a n d  agency as legal  subjects is often

severely l im ited and  i n  many insta nces effaced by u n derlying male b iases .  

Fu rthermore, a s  the d i chotom ies operate on  a h iera rch ica l  l evel emotion, i ntu it ion and  physica l ity, 

associated with the fem a l e, a re attr ibuted a lesser status when pitted aga inst rat iona l ity and  objectivity which 

a re associated with the ma le . 9 Through these d ichotom ies women a re not on ly exc luded from the sphere of

reason but inc identa l ly, those e lements of h u man cond u ct which may be parti cu l a rly relevant to a reas of law 

where sex and  gend e r  p lay key ro les a re constructed as i n h erently u n reasonab le  and  i nferior.  

Critics have cha l l enged these d ichotomies  for two ma in  reasons. F i rst ly, it has been a rgued that the 

relat ionsh ip  between two b ina ry opposit ions is relat iona l  rather  than h ie ra rch i ca l . 10 Th us, a c lea r-cut d iv is ion

between ma le/fema le  where each b inary is  p resented as i nherently equated with reason/emotion presents a 

fa lse d ichotomy. Second ly, through noting the constru cted,  rather  than  pre-determ ined natu re of the b ina ry 

opposit ions the lega l subj ect, the reasonab le  person, is a lso revea led to be a relative and  gendered

construction . 11

Despite these persuas ive crit i q ues of tra d it iona l  perceptions  of reason, the reasonab le  person sta ndard as  

app l ied i n  lega l d iscourse conti nues to exhi bit the prob lemat ic expounded by these construct ions and 

underpinn i ng ideo logies. As reason a n d  the reasonab le  person conti nue  to pervad e  ma le  b iases women 

continue  to be constructed as i n herently less rationa l  and the i r  cond u ct is  often measured aga inst ma le  

understa nd ings of  reason and  rat iona l ity. The  practica l imp l i cat ions of th is  wi l l  be add ressed presently through 

a d iscuss ion of two a reas of crim ina l  law, nam e ly, domesti c  homic ide and rape .  These exa mples  wi l l  be u sed to 

i l l u strate how women's l ived exper iences conti nue  to be m a rg ina l ised i n  a lega l d isco u rse that pervad es 

gendered notions of reasonab leness a n d  su bjectivity. 

In theory, the reasonab le  person standard is  flawed as it fa i l s  to accommodate a gendered lega l subject .  On a 

practica l level the standard can be cr it ic ised on  the bas is that it contin u a l ly fa i l s  to comprehend women's l ived 

s u bject posit ion and conseq uently d ism isses women's  experiences. Through the gu ise of objectiv ity the 

reasonab le  person and  i ts  em bedded not ions of reason thus  a lso i n h ibit the promotion of a more nua nced and 

contextua l ised understand i ng of the lega l subject which wo u ld  a l l ow a fra mework for j u d ic ia l  d ec is ion ma king 

that is sens itive to the gend ered natu re of legal  d iscou rse and socia l  context. I n  denying the existence of 

gendered soc ia l  c i rcu msta nces and a ccompanying power re lat ions I wou l d  a rgue that the reasonab le  person 

no  more presents a n eutra l  a rbitrator than it p resents a lega l  fict ion .  

1.2 Two examples from the criminal law: the (lived) marginalisation o f  women through gendered 

conceptions of reason and the reasonable person 

Example one: domestic homicide, provocation
12 

and self-defence:
13 

It is we l l  d ocu mented that men's  and  women's subject posit ions in re lat ion to domestic  homic ide a re vastly 

d ifferent. F i rstly, i n  cases of domestic homic ide  women a re primari ly  the vict ims  not the perpetrators. 

Second ly, men and women k i l l  the i r  i nt imates for d ifferent reasons. 14 Whi lst men may ki l l  the i r  partners for

i nfide l ity (actua l  or suspected ) or leaving the re lat ionsh ip  (actua l  or proposed ) women do so pr imar i ly  out of 

fea r, often having been s u bject to long sta nd ing physica l  and/or psycho logica l  a buse.  15

10 
11 
12 
13 
14 

15 

Duncan, above n 3, 173; N ico lson/Bibb ings, a bove n 3, 1 1-12, 25. 
See eg, Bernstein,  a bove n 4, 446-7; Duncan, a bove n 3,174; Kerns, a bove n 4, 212 .  
See eg, Foucau lt, cited in  Duncan, above n 3, 175 .  
Duncan,  above n 3, 175 .  
See s169 Crimes Act 1961 ( NZ). 
See s48 Crimes Act 1961 (NZ). 
This has been noted by severa l studies .  See eg, Morgan, Jenny Who Kills Whom and Why: Looking Beyond Lego/ Categories 

(Victor ian Law Reform Com mission, Austra l ia,  2002) 25-30. 
I bid .  
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Desp ite these d ifferences in subject posit ion the homicide defences of self-defence and  provocation rema in  

constructed with in  a fra mework of  reason a n d  'objectivity' which d o  not  take i nto account these d ifferences. 16

Provocation for exa m ple, app l ies a n  objective test to esta b l i sh  whether the provocat ion was such that a 

hypothet ica l  ord i na ry person wou l d  have been deprived of the power of se lf-contro l . 17 I n  New Zea land (NZ)

the fi rst l i m b  of the provocation d efence, which dea l s  with the reasonab leness of loss of self-control, is sa id  to 

constitute a hybrid of both objective and  s u bjective e lements. 18 H owever, certa i n  subjective cha racteristics of

the d efendant may on ly  be taken i nto cons iderat ion when assessing the offender's  part ic u l a r  suscepti b i l ity to 

l ose se lf-contro l ,  not her/his actual power of self-control which cont inues to be measured aga inst the 

hypothetica l ord i na ry person with 'normal '  self-contro l . 19 Fu rthermore, gender has been expl icit ly exc luded as

a cha racteristic of the defendant which may be taken i nto account when mak ing an  assessment of the  gravity 

of provocation .  20

S im i l a rly, se lf-defence continues to use objective assessments to d eterm ine  the forma l  req u i rements that 

constitute the d efence; necessity, p roportiona l ity, and the presence of an  immi nent threat. 21 Thus, i n  assessing

whether the letha l  force used j u stifiab ly constitutes se lf-defence it must be objectively "necessary and  

proport ionate" . That i s ,  a reasonab le  person i n  the accused's posit ion must have cons idered that  the i nj u ry 

infl i cted in avo id ing the th reat was proport ionate.  22 As such, th is 'objective' d etermination of proportiona l ity

presents the same prob lemat ic  as  that posed by the provocation d efence.  

It  is  perhaps sad ly i ronic that often i n  domestic homic ide cases women commit k i l l i ngs which seem rat iona l  

and  ca lcu lated rather than  i rrationa l  and  hot b looded . 23 Clea rly req u i rements of 'objective' proportiona l ity

assessed in terms of an i m m inent th reat may not cater for women's particu l a r  subject posit ion in domestic 

homic ide cases where often a d efenda nt's ( re )act ion wil l  be the resu lt  of long term and cumu lative factors. I n  

t h e  a bsence o f  such wid er  c i rcumsta nti a l  considerat ions and  a resu lt ing inab i l ity t o  fit h e r  act ions with in  the 

trad it iona l  req u i rements of these two d efences her  con duct wi l l  thus  be v iewed by the law as 

d isproport ionate, u n reasonab le  a n d/or i rrationa l . 24 Whi lst battered woman synd rome has gone some way to

m itigat ing the l aw's incapab i l ity of accommodating women's subject position I wou ld  a rgue that it should be 

treated with caut ion . In many ways battered woman syndrome re l ies on a q u as i -medica l i sed construct ion and  

legit i mation of  the fema le  subject rather  than  accept ing that  a woma n's react ion i n  these cases may  be a 

rationa l  and  'reasonab le' response to harsh  persona l  c i rcu mstances.  25

16 

17 

18 
19 

20 
21 
22 
23 

24 
25 

See genera l ly, Lee above n 3, 277; N icolson/Bibbings, a bove n 3, 12 .  For specific  reference to the gendered natu re of 
provocation see eg, Fare l l ,  Caro l ine  "Gender Equa l ity, Socia l Va lues and Provocation Law in the U n ited States, Canada and 
Austra l ia" (2006) 14 Am. U .  J .  Gender Soc .  Po l 'y  & L. 27 ,  3 1-33. For self-defence see eg, Bradfie ld, Rebecca " I s  Near Enough 
Good Enough? Why Isn't Self-defence Appropriate for the Battered Woma n?" ( 1998) 5 Psych iatry, Psychology & L. 71, 76-77. 
Simester, AP and WJ Brookban ks Principles of Criminal Law (2"d ed, Breakers Ltd, Wel l ington, 2002) 525, 531 .

Ib id  535-6. 
See eg, R v Ronganui [2000) 2 NZLR 385. I n  th is  case the majority held that s169(2)(a) was to be construed so that persona l  
cha racteristics a re re levant on ly  to an  assessment of the gravity of the provocation and may not be regarded as reducing the 
genera l  power of se lf-control of the hypothetica l ord inary person .  Nota bly the m inority d isagreed, criticis ing th is  d istinction as 
a rtific ia l  and leading to u njust resu lts. 
S imester/Brookban ks, a bove n 17, 541. 
Ibid 489. 
Simester/Brookban ks, a bove n 17, 489. 
See eg, Stu bbs, Ju l ie and J u l ia  Tol mie, "Fa l l i ng Short of the Cha l lenge? A Comparative Assessment of the Austra l ian  Use of 
Expert Evidence on the Battered Woman Syndrome" ( 1999) 23 Melb. U. L. Rev. 709, 733. Noting the l i ke l ihood of abused 
women to defend themselves by means of pre-emptive strikes rather than hand-to-hand combat. 
See n 16 above. 
For reference to the problematic medical isation of women in  the crim ina l  law see eg, N icolson/Bibbings, above n 3, 17.  
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Example two: rape and the construction of consent
26 

Cu rrent constru ctions of consent i n  ra pe l aw rema in  problematic for many reasons two of which are :  the bas ic  

understa nd ing of what d oes and d oes not constitute consent and  the mens rea (menta l )  e lement of the 

offence .  Both of these a reas continue  to be d efined by percept ions of what constitutes 'reasona ble' fema le  

and  ma le  behaviour  wh ich  a re fra med by  gender  b iased understa nd ings of  reasonab leness that  margi na l i se 

a n d  s i lence women's experiences.  

Conceptions of what constitutes consent, or  rather  lack thereof, conti nue  to be  u nderp inned by socia l  

understa nd ings o f  appropriate ( o r  reasonab le )  fema le  behaviour  which a re d i st inctly gen dered . 27 Whi lst

accord ing  to statute tra d it iona l  i nd i cato rs of a bsence of consent, such as p hysica l  resista nce, have been 

a ba ndoned i n  p ractice case law continues to rely on such i nd icators fi nd ing it eas ier  to determine  lack  of 

consent i n  scenarios where the vict im e ither demonstrated obvious  physica l resistance or  the force or  d u ress 

exerc ised towa rds her was of an immed iate nature . 28 Cons idering that the wrong of ra pe is  the violation of a

person's a utonomy and  physica l  i ntegrity th is  conti nua l  re l i ance on  surround ing c i rcumstant ia l  factors rathe r  

than  the woma n's percept ion o f  the experience i s  a rgua bly somewhat m isp laced . Contra ry t o  popu l a r  be l ief it 

is  we l l  esta b l ished that most rape cases a re not v io lent street cr imes but vio lat ions that occur  between socia l  

o r  fa m i l i a l  re lat ions i n  which power dynam ics may be such that tra d it iona l  res ista nce factors a re not present. 29

The b iases exh ib ited i n  the overa l l  construction of consent a re exemp l ifi ed fu rther  through the mens rea 

e lement which has long been one sphere i n  wh ich  the subjective male (defendant) view has been consistently 

l egit imated to render  wo man's lack of consent i rre l evant. 30 Although the case of R v Morgan, 31 which

effectively a l l owed consent to be measu red in  terms of the subjective perception of the d efenda nt, has now 

been rep laced with the statutory req u i rement of a "reasonab le  be l i ef i n  consent" it is  strongly a rguab le  that 

mens rea as  it is  cu rrently construed continues to severely marg ina l ise women's perspectives. 32

Cu rrently NZ law req u i res that the offender  acted eithe r  with recklessness as  to the existence of consent or  

"without be l ieving on  reasonab le  grou nds" that  the other  person consented .  33 Whi lst th is  'objective' test is  no

doubt prefera b le  to the previous a l l owa nce of the su bjective v iew of the d efendant it remains  d ist inctly 

prob lematic . 34 The centra l issue I would a rgue rema ins  that this 'objective' assessment focuses on the

reasonab leness of the ma n's be l ief i n  consent rather than on the woma n's accou nt and experience.  Effect ive ly, 

th i s  den ies the woman ra pe vict im an active subject posit ion and  d iscred its he r  experi ence as her  accou nt 

s im ply becomes the measurement aga inst which the reasona b leness of the ma le  d efenda nt's cond uct is 

assessed . Su re ly i nstead, the focus shou ld  be on the wrongdoing of his con d u ct measu red agai nst her rea l ity. 

The l ived experience of sex and  consent is  one  a rea of l ife where men's a nd women's perceptions frequently 

d iffer .  Therefore, if  the law i s  to respect women's experiences of what is, and is  not, consent the lega l sta ndard 

26 
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31 
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33 

34 

See s128{2),  Crimes Act 1961 {NZ); s128A Crimes Act 1961 ( NZ). For pu rposes of th is  essay my d iscussion wi l l  be l im ited to non­
consensua l  sexua l  intercourse between an adu lt man and woman .  
See eg, Duncan, above n 3 ,  176; Nicolson/Bibbings, a bove n 3 ,  18 .  
For NZ case law to th is  effect see eg,  S imester/Brookbanks, above n 17, 625-627. 
See eg, R v Tawera { 1996) 14 CRNZ 290 (CA).  This case concerned sexua l  i ntercou rse between a sixteen year o ld  girl and her l ive 
in guard ian .  The court he ld that the sexua l  intercou rse d id  not constitute rape on the basis that the victim proffered no physical 
or  verba l resistance.
See eg, Duncan, above n 3, 176; Nicolson/Bibbings, a bove n 3, 18.  

[ 1976] AC 182 ( H L) .  
See eg, R v Clarke [1992] 1 NZLR 147 (CA). This case confirmed that Morgan no longer represents t h e  l a w  in NZ. 

See s128{2) Crimes Act 1961 (NZ).  

See eg, Young, Al ison "The Waste Land of the Law, the Wordless song of the Rape Vict im" ( 1998) 22 Mel b .  U .  L. Rev. 442, 444-
445. Noting that it has become a commonplace observation of resea rch on rape tria ls  that these tria ls  focus on the vict im 
rather the accused and effectively re-enact m uch of the violence which has led to the victim's presence in  court. 
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used i n  making th is  assessment a rguab ly needs to make the next step  i n  p rogression,  moving from a su bjective 

ma le  view, to the cu rrent objective (ma le )  view to a woman  based standa rd .  

Part Two: The reasonable woman standard 

This woman-based standard incorporates the core values of respect for women's bodily integrity, 

human dignity, personal agency, and autonomy. If the law, in determining the reasonableness of 

sexual and aggressive conduct, took these values seriously, women would become men's equals 

on their own terms. 35 

2.1  The reasonable woman standard 

I n  response to the prob lematic posed by the hypothetica l  reasonab le  person sta ndard femin ist critics have 

advocated the adoption  of a reasonab le  woman sta ndard to be used i n  those cases where men and women's 

experiences and  perceptions of sex and  vio lence d iffer and  where women a re overwhe lm ingly the inj u red 

parties.  36 Rather  than focussing on the orig in of these gendered d ifferences in perception the reasonab le

woman sta ndard focuses on the rea l ity of d ifferent ia l  subject position ing thereby serving to acknowledge th at 

such differences exist in women's lived experiences and that the law fa i l s  to recognise and respect th is  due to 

its gu ise of objective neutra l ity. 37 By making the reasonab leness sta ndard overt ly gendered it is a rgued that

the RWS wou ld  increase empathy for women's experiences in  society and lega l dec is ion making through 

emphasis ing that women's perspectives ought to be cons idered and that the  law take women and  their 

experiences ser iously. 38 The RWS focuses on i ncreasing respect for women's bodi ly  integrity, agency a n d

autonomy.39 B y  cha l lenging cu rrent ma le  biases and  ho ld ing both men a n d  women accou nta b le  to a woma n's

sta ndard the RWS a lso sh ifts the basel i ne  for lega l ly accepted cond u ct i n  those a reas where women a re 

predominantly the inj u red parties. As such,  the sta ndard comprises l egal  reform as wel l  as having wide r  soc ia l  

educative fu nctions.40

G iven the a bove d i scuss ion o n  reason, reasonab leness and  the cr im ina l  l aw I wou ld  a rgue that a RWS is h igh ly 

des i rab le  as  it wou ld  overtly req u i re lega l  d ec is ion making to take note of the gendered nature of lega l 

d iscou rse and  socia l  context. An exp l i cit ly gendered sta ndard presents a d i rect a n d  very necessa ry criti que  of 

the way that the law conti nues to d ismiss women's percept ions and  experiences as wel l  as p resenting a po int 

of departu re from such systematic marg ina l isation .  I n  the words of Fore l l :  the reasonab le  woma n  sta ndard 

"wou ld  enha nce decis ion-maker em pathy, req u i re j udges and  j u ries to treat women with respect, and  su bvert 

the inherent b ias i n  the law."41

2.2 Critique of the reasonable woman standard: sexism, stereotyping and essentialism 

As a ny fem i n ist law reform the reasonab le  woman sta ndard has been met on both theoretica l and  practica l  

leve ls  with considerab le  sceptic ism and  criti que .  I n  th is  part of the paper  I w i l l  add ress the two most 

persuasive of such crit ic isms, re lat ing to sexism and  essentia l i sm .  Whi l st a criti que  of the reasonab le  wo man 

sta ndard revea ls  that  certa i n  aspects of  the sta ndard need  no  doubt be fu rther d eve loped I wi l l  neverth e less 

a rgue that overa l l  the RWS p resents a va l u a b le  step towards su bsta ntive gender eq ua l ity with in  lega l d iscourse 

and  shou ld  therefore be adopted in pract ice.  Fu rthermore, I w i l l  a rgue that a gender specific sta ndard is 

p refera b le  to a contexua l ised rea sonab le  person sta nda rd,  which has been posed as a second a lte rnative to 

the cu rrent reasonab le  person standard .  
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Sexism and negative stereotyping: 

The charge that the reasonab le  woman sta ndard is u n d u ly sexist has been made i n  two rea lms, the fi rst 

focuss ing on ma le  stereotypes the second on fema le  stereotypes. I wi l l  a d d ress these in turn .  

For  some critics the reasonab le  woman sta ndard is based on 11d estru ctive a n d  u nfounded  ma le  stereotypes" .  42

I n  essence, such a rguments rely on l i nking the expl icit ly gendered nature of the sta nda rd inextricab ly to a 

correlative negative view of men and  ma le  con d u ct i n  genera l .  Johnson for exa m ple, vehemently identifies the 

RWS as be ing based o n  a nt i -ma le  stereotypes which accord ing to h im  a re u nfounded and sexist.
43 

F u rthermore, it has been a rgued that the RWS exc ludes  men  from d ecis ion making a n d  is u nfa i r  as it ho lds  

men  accou ntab le  to a woma n's point of  view.44 Such a rguments have to be considered flawed for severa l

reasons. 

F i rstly, the reasonab le  woman sta ndard is not an  a nti-ma le, but a pro-woman sta ndard .45 I n  my view it is

u nfounded  to interpret the RWS as p resenting an attack on men and ma le  con d u ct per se .  More exactly, the 

standa rd h igh l ights ma le  biases i n  a part icu l a r  area of lega l d iscou rse, i n  a particu l a r  set of cases, in  which such 

u nderly ing b iases operate to systematica l ly margina l ise women .  As such,  the standard focuses on creating a 

more n u a nced subject posit ion for women,  rather  than  constitut ing a n  attack on men .  

The suggest ion that  the RWS imp l ies that  men can not understa nd  a woma n's po int of  view or j udge from a 

fema le  perspective is f lawed for s im i l a r  reasons .  As Shoenfe lt  notes, 11s imply being a man  does not l im it one to 

th inking only l i ke a man ."46 S im i l a rly Kerns a rgues :47

Male judges per se are not the problem. The problem is that male judges apply a legal standard 

from a male perspective- feminists do not demand that male judges step down but that they DO 

purposefully step outside the perspective of the male aggressor and consider the perspective of 

the female victim. 

The RWS d oes not suggest that men can not understa nd  a woman's  po int of view but h igh l ights that through 

the operation  of male biases legal  dec is ion making can systematica l ly  avoid tak ing women's perspectives 

ser iously. Th rough the reject ion of objectivity, i ncidenta l ly  exposing these b iases, the RWS offers a n  

opportu n ity for both men and  women to more accurately u n dersta nd  and  respect women's rea l it ies a n d  thus

generate mean ingfu l equa l ity with in  lega l d isco u rse.  

The second tenet of the sexism a rgument is that the RWS is  patron iz ing to women and encou rages the 

enforcement of negative fema le  stereotypes by im plying their perspective is  not capable of being o bjectively 

reasonab le .48 I n  using an expl icit ly gendered sta ndard it is a rgued that the standard enforces a view of women

as  i rrationa l ,  hysterical  and  i ncapab le  of  reason .49

Advocates of the RWS have a rgued that d esp ite the risks of poss ib le  stereotyping a n  expl icit ly gendered 

sta nda rd is necessary due to the d ifferent l ived experiences of men and women .50 The RWS i ntentiona l ly
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h igh l ights d ifference not to suggest that women need a particu l a r  sta ndard of su bjectivity to have the ir  vo ices 

heard but rather, to h igh l ight the necessity of exposing and  overcoming the male b iases which cu rrently 

operate in  lega l d isco u rse.

U lt imately, the RWS does confront the fact that women may find some behaviour  offensive, threaten ing 

and/or h u rtfu l that men d o  not .  I wou ld  a rgue however, that priorit is ing women's points of v iew in  these 

i nsta nces does not eq uate to be ing sexist, nor  d oes it lead to promoting negative or  patroniz ing stereotypes of 

women as i rrationa l .  I nstead,  the RWS may be cons idered a positive and va luab le  recogn it ion of women's 

experiences and perceptions.  51 I n  my view, a rgu ing that the gender specific ity of the sta ndard trivia l ises issues

such as sexua l  m isconduct is an a rgument based on  reta in ing a male viewpoint as  the norm against which 

women's d iffering perceptions a re measured and  trivi a l ised.  This type of reasoning is prec ise ly what the RWS 

atte m pts to avo id by h igh l ighting that lega l d isco u rse and  soc ia l  rea l ity is not objective but gendered . As Fere l l  

a rgues, the RWS "does not favou r  women or  provide  them with specia l  treatment but  instead, leve ls  the 

p laying fie l d  and assu res them eq ua l  opportun ity." 52

Essentialism: 

The second, and  a rguab ly more com pel l i ng critiq u e  of the RWS is that relat ing to essentia l i sm.  53 l ntersect iona l

and  post modern critiqu es, part icu la rly those put forwa rd by women of colou r, have noted that often 

sta ndards specific to 'women' as a group  rel ate more to certa i n  gro u ps of women than others if the 

m u lt ip l i city of identity is ignored . 54 Crenshaw and  Gr i l lo for exa mp le, note that in  the case of d iscrim i nation

aga inst black women a s imp l istic sum mative account of d iscrim inat ion ( ie.  race plus gender) is i nadequate as 

some i nstances of d iscrim inat ion may be specific to the identity of the black woman .55 I would a rgue that by

and l a rge cu rrent advocates of the RWS whi l st recogn is ing th is crit ique d o  not a ppea r to be a b le to offer a 

satisfactory solut ion to th is  issue.  Fere l l  for exam p le, d espite noting the inadequacy of doing so, perta ins  to a 

l a rgely summative interpretation of identity factors. 56 I n  re lat ion to ha rassment she thus a rgues b lack women

shou ld  have the cho ice to br ing a c la im e i ther  based on  race or  gender  or a c l a im assessed from the sta ndard 

of a reasonab le  Africa n-American woman . 57 H owever, she su bseq uently rejects using the reasonab le  African ­

American woman sta ndard on the basis that  th i s  is too  comp lex. 58 1 wou ld  a rgue that  th i s  i s  a concession to  the

fact that  the RWS as i t  has  been  deve loped thus  fa r is i n capab le  of  adeq u ately dea l i ng  with intersect iona l  

identity i ssues .  Neverthe less, to the extent that the sta ndard fu ndamenta l ly  undermines the  fa lse objectivity 

presented by the reasonab le  person sta ndard a n d  offers an avenue  for d eve lop ing a more nua nced 

u ndersta nd ing of the fema le  lega l subject the RWS is i n  pr inc ip le  not opposed to adopting a more 

i nte rsectiona l  a pproach .  59 Suggest ions by some a uthors that the RWS is not stat ic or fixed does i ndeed suggest

that the sta ndard is capab le  of d eve lop ing a non-essentia l ist conception of the reasonab le  woman .  

2 . 3  A reasonable woman standard o r  a contextualised reasonable person standard? The argument i n  favour 

of an explicitly gendered standard 

Objections to the reasonab le  woma n  standard have not been synonymous with a n  unq uest ioned accepta nce 

of the cu rrent reasonab le  person standard .  Other  a lternatives that have been posed inc l ude :  a pu rely 
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su bjective sta ndard,60 the respectfu l person, 61 the reasonab le  vict im62 or  a reasonab le  person sta ndard that

a l l ows for the i ncorporation of certa i n  contextua l  factors, such as gender .  63  For the pu rposes of th is  essay I wi l l

deal  on ly  with the contextua l ised reasonab le  person sta ndard as th is  is a rguab ly the most compe l l ing 

a lternative. 

In essence the contextua l ised reasonab le  person sta ndard ma inta ins  the guise of objectivity through a surface 

gender  neutra l ity wh i l st a l l owing certa i n  characteristics of the defendant to be cons idered by the j u ry in  the i r  

assessment of conduct . 64 Whi lst th is  reasonab leness sta ndard wou ld  thus  a l l ow gender  to be a cons iderat ion

th is  wou ld  not be overt ly stated in  the standard itse lf. I nstead,  gender  wou ld  become one identity factor of 

many to be taken i nto cons iderat ion.  

It has  been a rgued by severa l authors that the contextua l  reasonab le  person sta ndard should be preferred to 

an overtly gendered standard .  U n ikel  for exa m ple, a rgues that the exp l icit reference to gender  presented by 

the RWS is  j u d ic ia l ly  i mpractica l  wh i l st a contextua l  consid eration of gender  wou ld  not be. 65 Other  authors

who favou r  the contextua l ised reasonab le  person sta ndard s im i l a rly reject the gender specificity of the RWS as  

cou nter-productive i n  terms  of  positive pract ica l  outcomes for women . 66 N icolson and  Car lson for exa m ple,

prefer the contextua l  construction a rgu ing that it is better to d eve lop d octri na l  a lternatives that bypass the 

equa l ity/d ifference d ebate. They advocate i nstead,  d eve lop ing pr inc ip les  that ensure justice for women by 

a l l owing cons ideration of the i r  particu l a r  c i rcu mstances without fram ing such pr inc ip les  in gender specific 

terms.67

Whi lst a contextua l ised reasonab le  person sta ndard wou ld  go some way towa rds c reating a more attuned 

cons ide rat ion of the fema le  lega l s u bject I wou l d  neverthe less a rgue that  there are severa l  reasons for an  

overtly gend e red standard to  be preferred.  

F i rstly, the d isti nction  relat ing to d ifficu lty of imp lementation  d rawn out by commentators such as  U n i ke l  a re 

s imp ly i ncorrect as i n  essence the contextua l ised reasonab le  person sta ndard harbours the same com p lexities 

i n  app l icat ion as  d oes the RWS. Th is i s  conced ed by U n i ke l  and is as  re-iterated by other commentators such as 

Fore l l .  68 In essence, both standards req u i re legal d ec is ion ma king to incorporate gender and thus move away

from trad it iona l  notions of objectivity. 

Second ly, by mak ing gender  expl icit the RWS encou rages an overt and  fu ndamenta l  cha nge in  lega l d ecis ion 

making processes and attitudes .  An exp l i cit reference to gender i n  j u ry instruction necessitates a conside rat ion 

of women's po ints of view and thus encou rages more attuned lega l decis ion making.  As such, the RWS 

recogn ises that confin ing the cons ideration of gender  to be merely one  factor of many i s  i nadequate. 69

Th i rd ly, and  I wou l d  a rgue most importa ntly, it must be remem bered that the d isti nction between a 

reasonab le  woman standard and  a contextua l ised reasona b le  person sta ndard is i n  part a po l it ica l  enterprise. 

M a king the reasonab leness sta ndard expl ic it ly fema le  rejects the trad it iona l  exc lus ion of women from the 

sphere of reason a s  wel l  as  d i rectly acknowledging women's experiences as  rationa l  and va l i d .  70 As has  been

shown on both theoretica l  and pract ica l  l eve ls  throughout th is  essay such a n  open and unam biguous 
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affi rmation of women's percept ions as rat iona l  and  reasonab le  is d eep ly necessa ry i n  l ega l d iscourse.  As Kerns 

poignantly notes, the aim of gender neutra l ity, which is p resented by both the reasonab le  person sta ndard as 

we l l  as  the contextua l ised reasonab le  person sta ndard,  is p l a i n ly a bsurd in  cases premised on the very lack of 

gender neutra l ity. 71 This has  been i l l u strated c lear ly in  the exa mples I have used from the cr imina l  law both of

which show that women (and men) do  not occupy ge nder  neutra l  subject posit ions. Th us, I wou ld  a rgue that 

the RWS is to be preferred to the contextua l ised reasonab le  person sta ndard as  it is a standard prem ised 

precisely on an  acknowledgment of the a bsence of ge nder  neutra l ity. In my view it i s  only through such a n  

open and  expl icit acknowledgment o f  gender that i t  becomes poss ib le  t o  review women's subject position and

encou rage su bsta ntive gender  eq ua l ity with in  the law. 

Conclusion 

I n  th is  essay I have sought to a rgue that the reasonab le  woman sta ndard is a va l uab le  and effective lega l 

reform which wou ld  more adequately accom mod ate and  respect women's experiences than the cu rrent 

reasonab le  person sta ndard .  Through the trad it iona l  exc lus ion of women from the rea lm of reason the law 

contin u es to marg ina l ise women's act ions and experiences through gendered standards  of reasonab leness. As 

has been demonstrated the u nderlying ideo logies embedded in  cu rrent conceptions of reason operate 

i nd i rectly through the reasonab le  person sta ndard making it prone to ma le  biases on both theoretica l and  

pract ica l  leve ls .  The  imp l icat ions that  th i s  has for women can be seen  part icu l a rly c lea rly i n  those a reas of  the 

law where women occu py a un ique subject posit ion,  for exa mp le  ca ses of domestic homic ide and  ra pe. I have 

a rgued that the cu rrent conception of the reasonab le  person sta ndard conti nua l ly u nd ermines, misreads and  

d iscred its women's rea l it ies thus  fa i l ing to  offer them the respect, a utonomy a n d  protect ion they d eserve. I n  

contrast, the expl icit ly gendered reasonab le  woman  standard presents a n  open  acknowledgment of  the law's 

b iases thus  a l l owing a more nuanced incorporation of women's l ived experiences i nto lega l d iscourse.  Most 

i m portant ly, the sta ndard addresses those particu l a r  a reas where women a re especia l ly vu l nerab le  ensu ring 

them a pos it ion as  a lega l subject who's experiences a re recognised as va l id ,  rationa l  and  reasona b le .  I wou ld  

thus  conc l ude  tha t  the reasonab le  woman  sta ndard presents a sou nd theoretica l  revis ion of  legal pr inc ip le as  

we l l  as  a pract ica l  avenue  to encou rage su bsta ntive gender  equa l ity with in  the law. 

7 1  Kerns, above n 4 ,  196-7. 
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