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Editorial 

Welcome to the  2009 ed it ion of Pandora's Box. 

The theme se lected for each ed it ion of Pandora's Box is usu a l ly devised to encou rage subm iss ions that 

cons ider  not on ly  contemporary lega l  issues, but  a lso the ir  b road e r  imp l icat ions i n  terms of soc ia l  j u st ice .  

The themes of past ed it ions  i n c l ude :  'Jn the Service of Justice' (2008); 'Never Bend Your Head, Always Hold it 

High, Look the World Straight in the Eye' (2007); and  'Women and Peace' (2006) . 

Th is year's  theme, 'Advance Australia Fair', was chosen i n  recogn it ion of the cu rrent p ressu res o u r  nat ion 

faces, and  the genera l  need for i n q u i r ing lega l m i nds to lead the cha rge on  the path to Austra l ia's b right fut u re .  

We i nvited a rt ic les  for t h i s  ed it ion t h a t  exa m i ned a w i d e  ra nge o f  soc ia l ,  po l it i ca l  a n d  lega l  reforms i n  the face 

of c l imate change, ra p id  popu l at ion growth, the worldwide economic  crisis and co m m u n ity p ressu re for 

cha nge. 

Litt le  did we know j ust how m uch  the  cu rrent g loba l  fi nanc i a l  c l imate wou ld  affect the subm iss ions to 

Pandora's Box 2009. The economy's impact on the lega l and academ ic  p rofess ions  has resu lted i n  lower levels 

of job  secu rity and greater pressu re to perform i n  the  workp lace .  As a resu lt, we received fewer subm iss ions 

from academics and lega l profess iona l s  than i n  previous  yea rs. We a re, however, very p leased to i nc l ude  in  

th i s  ed it ion two very topica l and thought-provok ing pa pers from lega l  p rofess iona l s .  

Th is  year we have a lso taken the  opportu n ity to focus  on h igh-q u a l ity stu d ent subm iss ions .  To that end ,  we 

a re p leased to present the top th ree papers from JATL's Mag istrates Work Experi ence Progra m essay 

com petit ion 2009. We also i n c l ude  a paper by Nicole Choo l u n, who was a ru nne r-up  i n  the 2008 com petit ion 

and whose paper  rema in s  re levant today.  

We a re a lso p l eased to present the top two papers fro m the Austra l i an  Lega l Ph i l osophy Students Assoc iat ion's 

(ALPSA) nat ion a l  stu dent  essay com petit ion .  Th is yea r  short l isted essays were j udged by a n  em inent pane l  

consist ing of  The Honourab l e  J u st ice PA Kea n e  (Queens land  Cou rt of  Appea l ), Professor Wojc iech Sad u rski  

(Syd ney Law School ,  The U n iversity of Syd ney) and Professor Emeritus Wi lfrid P rest (The U n iversity of Ade la ide  

Law Schoo l ) .  

We be l i eve it i s  important to encou rage law stu d ents to engage with i s sues  of  l aw and  j u st ice outsid e  of  the 

law school  cu rr icu l u m .  We h igh ly  va l u e  the contr i but ion that the  stu dent papers have made  to th i s  year's  

ed it ion because we recogn ise that today's l aw students a re tomorrow's l ega l profess iona l s .  

We hope you enjoy Pandora's Box 2009. 

La u ra H ogarth and  V i i  Fen Ta n 



Pandora's Box for the Uninitiated: 

Pandora 's Box is the a n n u a l  academic  journa l  pub l ished by the J u st ice and  the  Law Society (JATL) of The 

U n ive rsity of Qu eens l and . The journa l  i s  a foru m for academ ic  d iscuss ion of lega l ,  soc i a l  j ust ice and po l i t i ca l  

issu es, and has been i n  pub l icat ion s ince 1994. 

Pandora's Box is so named not because of the c l ass ica l  i nterpretat ion of the  story :  of a woman's  weakness a n d  

d isobed i ence u n leash i ng evi l s  on  the worl d .  Rather, w e  rega rd Pandora as  t h e  hero ine  o f  the story - the 

i n q u i ring mind - for that i s  what the l ega l mind shou ld be .  We therefore seek to fi l l  Pandora's Box with bo ld 

ideas  and  q u est ions for our read ers' i n q u i ring  m inds .  

Academic  art ic l es subm itted for pub l icat ion  i n  Pandora's Box a re peer  reviewed through a dou b le-b l i nd  

reviewing process, and  Pandora's Box i s  now l isted as  a n  offi c i a l  peer  reviewed pub l icat ion on U l rich 's  

I nternat iona l  Period ica l  D i rectory .  Othe r  subm issions, such  as  speeches, refl ective p ieces and  i nterviews, a re 

not subject to forma l  peer review d u e  the i r  informa l  nat u re .  

Some su b m iss ions fro m u ndergra d u ate law students of The U n iversity of Qu eens land a re a l so i nc l uded  i n  the 

p u b l icat ion .  S i nce 2000, JATL has  run  the  Magistrates Work Experience Progra m .  Stu dents se l ected to 

part ic ipate i n  the  P rogra m a re req u i red to subm it a paper exa m i n ing a n  issue of law or  lega l proced u re that 

came to the i r attent ion d u ring  the P rogra m .  The papers a re entered i nto a com petit ion ,  j u dged by mem bers 

of The U n iversity of Queensl a n d  Law facu lty, and  the wi n n ing papers a re i n c l u ded i n  the pub l icat ion .  

I n  2008, JATL forged a new profess ion a l  re lat ionsh ip  w i th  The Austra l i a n  Lega l P h i losophy Students' Society 

(ALPSA), with the pub l icat ion  of one of the i r  w inn ing  essays from the i r  a n n u a l  stud e nt essay competit ion . 

ALPSA is ded icated to the  p romotion a n d  d iscuss ion of lega l  ph i l osophy th rough the  sem inars, debates, 

fu nct ions and  com petit ions  it hosts each yea r .  U n i q u e  with i n  the i r  ca l endar  is the i r  a n n u a l  essay com petit ion,  

wh ich  attra cts h igh-q u a l ity j u risprudenti a l  papers from every state of Austra l i a .  We a re proud to cont i n u e  o u r  

profess iona l  re lat ionsh i p  with ALPSA t h i s  year .  

Approxi m ately 200 copies of Pandora's Box a re d istri buted each yea r to JATL members, i n c l ud i ng mem bers of 

the jud i c i a ry, the lega l profess ion and law students. Copies a re a lso he ld  at the State L ibrary of Queens l and ,  

the Nat iona l  L ibra ry of  Austra l i a  and  the law l i bra r ies of  a n u m ber  of  Austra l i a n  u n iversit ies .  Each year's 

pub l icat ion is l a u nched at the J usti ce and the  Law Society's An n u a l  P rofess iona l  B rea kfast. 

Add it iona l  copies, i n c l ud i ng back issues, a re ava i l ab l e  for sale th rough the J u st ice and the Law Society : 
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The Lost Issues of Pandora's Box 

I n  2008, when Pandora's Box fi n a l ly received its very own ISSN, it occu rred to the Ed itors that copies of each 

issue  shou ld  be sent to the  State L ibrary of Qu eens l a n d  and  the Nationa l  Li b ra ry of Austra l i a .  A stocktake of 

our back issues revea led  that we d id not have cop ies of a l l  of our issues back to 1994. 

The ' lost issu es' of 1995, 1996 a n d  1997 a re not cu rrently he ld  in the JATL office a n d  have never been sighted 

by the cu rrent Execut ive Com m ittee .  The i r  very existence came i nto q u est ion when we cou ld  fi nd no  record of 

them i n  our fi les .  It  seemed so stra nge that after carefu l ly p reservi ng the l ast rema i n ing  copies of o u r  

i naugura l  ed it ion from 1994, w e  fa i led  t o  preserve a ny copies at a l l  o f  1995, 1996 a n d  1997 f o r  o u r  own 

records .  

Then,  i n  a cu rious  tu rn of events, we received a package from the  Supreme Cou rt L ibra ry of Queens l and  just 

days before going to pr i nt .  The package conta ined  a bund l e  of h i stori ca l  pub l icat ions a n d  a l etter a po log is ing 

for the  l ate ret u rn of pub l icat ions loaned to the L ibra ry for the 'Women i n  the Law i n  Qu eens land '  exh i b it ion i n  

November  of  2000. The p u b l i cat ions had  been u ncovered d u ring  the cou rse of  c lea r ing out the i r  storage 

space .  The package conta i ned  the e l usive Pandora's Box 1994 a n d  one of the l ost issues - Pandora's Box 1996. 

Pandora's Box 1996, 'The Box', was prod u ced long before the  Women and  the Law Society changed its n a m e  

t o  the  J u st ice and  the Law Society. Fou r  o f  the  five a rt ic les had  a strong focus  on women,  crit i q u ing l ega l 

concepts and  soc ia l  stereotypes of wom en .  

The  fifth a rt ic le, by  The  Honourab l e  Cather ine  A Fraser, Ch ief J u st i ce o f  A lberta, advocated the im portance of 

awareness tra i n i ng for the j ud i c i a ry on socia l  context issues i nc l u d i ng gender  and  rac ia l  equa l ity. Her  Honour  

stressed the  i m porta nce of i dentify ing a n d  overcom i ng i neq u a l ity, b ias  and  d iscrim i nat ion i n  the j u st ice 

system, a rgu ing that ' law is  j u st as  m uch a bout choosing va l u es as  choosing preced ents' . 

We have s ince s ighted a copy of Pandora's Box 1 995 i n  The U n ive rsity of Qu eens land 's  Law Li b ra ry and  hope to 

u ncover the l ast lost issue - Pandora's Box 1997- i n  the near  fut u re .  We va l u e  o u r  heritage as  a women's l aw 

society a n d  o u r  futu re as  the J u st ice a n d  the Law Society. We therefore hope to preserve not  on ly  these 

journa l s  but a l so the va l u es they represent. 
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Foreword 

I n  keep ing with the Pandora's Box 2009 theme, 'Advance Australia Fair', contr ibutors were i nvited to subm it 

pa pers exa m i n ing a wide ra nge of soc ia l ,  po l it i ca l  a n d  lega l reforms i n  the face of c l imate cha nge, rap id  

popu lat ion growth, the  wor ldwide economic  c r i s i s  and  com m u n ity p ressu re for cha nge. 

Stephen Keim's paper on  Just ice Keane's ' In Ce lebrat ion of the Const itut ion'  speech exp l ores ideas of 

governa n ce and nat iona l  i dentity. H e  exa m i nes the natu re and pu rpose of a written const itut ion and d i scusses 

the preva i l ing a rgu ments for and aga inst a B i l l  of R ights e ntrenched in the Australian Constitution . 

Heather Doug las and  Ta mara Walsh have contr ibuted a prec is on  the i r  conversat ions with com m u n ity workers 

who work with i m m igra nt a n d  refugee women,  and  the i r  exper iences dea l ing  with ch i l d  protect ion authorit ies .  

Due to the  h igh ly  perso n a l  natu re of these issues, the i r  work i s  p resented as  a reflective p iece and not a 

tra d it io n a l  academic  paper .  

The fou r  papers se lected fro m our Magistrates Work Exper ience Progra m d iscuss va r ious i ssues of soc i a l  

j u st ice, law reform a n d  cou rt proced u re i n  the areas of  domesti c  a n d  fam i ly v io le nce, j uven i l e  j u st ice,  

su bsta nce a buse and cou rt i nterpret ing .  

The top two papers i n  ALPSA's student  essay compet it ion h ave a bas is  i n  l ega l theory and  ph i l osophy. 

N icho las  E l i as  exp lores eth ics in l ega l p ra ct ice, i n  the po l i t i ca l  context of a nt i -terror ism and  tort u re .  Thomas 

G raham d iscusses Ch ina 's  recent  d eve lopments i n  the a rea of corporate governance a n d  m inority shareho lder  

protect ion  - i n  contrast to past i nstitut ion a l  sceptic i sm a bout the recogn it ion a n d  enforce ment of  private 

rights th rough the Peop le's  cou rts. 

We a re de l ighted to present Pandora's Box 2009. 
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Justice Keane's In Celebration of the Constitution Speech:

Some Fragmentary Observations1 

Stephen Keim SC 

The United Nations Youth Association has a Conference every year for selected high school students from 
around Australia to raise their awareness of issues important from an international law and humanitarian 
perspective. In 2009, the Conference was in Brisbane. The stage was set for a great debate on a Human Rights 
Act for Australia in that Professor James Allan and Stephen Keim (who had already gone toe to toe on the 
subject in the legal affairs pages of the Australian newspaper) were grouped in the same session. It didn 't quite 
work out as expected. James Allan was sick with the flu and had to leave before question time. Stephen Keim 
chose to look both back and ahead to challenge Justice Patrick Keane's expressed views decrying the prospect 
of an entrenched Bill of Rights for Australia. 

An Introduction 

J u st ice Patrick Kea ne, after stel l a r  performances a s  a stu dent inc l u d i ng a Bache lor  of Civi l Law with Honours at 

Oxford, has had a d ist ingu ished career  as  a l awyer in Qu eens l and, having esta b l i shed an enviab le  pract ice ,  

hav ing taken s i l k  ea rly, hav ing served as  So l i c ito r-Genera l ,  and h aving been a u n iversa l ly lauded a ppo intee to 

the Appeal Divis ion of the S u p reme Cou rt of Qu eens land  on 21 February 2005 . 

S ince h i s  e l evation, J ust ice  Kea ne  h as, if poss ib le, added to the respect in which he is he l d .  H i s  Honour  has 

become we l l  known for the respectfu l but  i nc isive question ing of Cou nsel  d u ring  ora l  a rgument and the 

lea rned, we l l -constructed and we l l  reasoned natu re of h is written j udgments. 

On  12 J u ne 2008, J ustice Kea ne  de l ivered an a d d ress to the Nat iona l  Arch ives Com m iss ion concern ing the 

Australian Constitution . 2 That speech has been a s  we l l  received as  H i s  Honour's  p rofess iona l  a n d  j u d ic i a l  work.

It  is with some trep idat ion then that I have chosen to reflect upon that speech .  My reflections shou ld  not be 

perce ived as  oppos ing what His Honour  sa id . Rather, I h ave been i nsp i red by H i s  Honour's thoughts to 

refl ect ions of my own, wh ich  I sha re with you today.  

Justice Keane's Thesis 

J u st ice Kean e's paper  sta rts with the observat ion that Austra l i a n s  do not show the sa m e  pr ide in the i r  

Constitution as do  c i t i zens  of the  U n ited States (US ) .  The  most i m porta nt d ifference between the Australian 

Constitution a n d  the American Constitution i dent ified by Just ice Kea ne  is the a bsence of a B i l l  of Rights in the  

Austra l i an  document.  

J ust ice  Kean e  po ints out that it was a de l i be rate cho ice by the fra mers of the Australian Constitution not to 

i n c l ude  a B i l l  of R ights .  A cho ice was made to e ntrust the protect ion of the r ights of i n d ividua l s  i n  the processes 

of respons ib le  governm ent .  This choice was infl uenced by the d ifferent h istor ica l exper ience of Austra l i ans  at 

that t ime .  They had not fought a revo lut ionary war to free themse lves from the yoke of the Br it ish .  

1 Notes fo r a ta l k  de l ivered to  the U n ited Nat ions Youth Association  Conference at Br isba ne o n  6 J u ly 2009.
2 The PDF fi le is a ccess ib le  from  

1 



 

J u st ice Keane expresses the  view that exc l ud i ng a B i l l  of R ights from the Constitution was a fort u n ate one for 

Austra l i a .  I n  support of th i s  view, J u st ice Kea ne  states the view that a B i l l  of Rights wou l d  have entrenched the 

Wh ite Austra l i a  po l i cy i n  the Constitution.  He a lso q u otes J u st ice Lea rned Hand's fa mous  proposit ion that 

' l i berty l ies i n  the hearts of men a n d  women '  and  that such  va l u es are more i m porta nt to the p reserving of 

l i be rty than  the  ad opted forms of governance,  i n c l ud i ng written const itut ions .  

J u st ice Keane goes on to state that the  broad l a nguage of a constitut iona l  B i l l  of R ights ma kes po l it i c i ans  of 

j u dges. The process of ba l anci ng the l i m its where one r ight i m pi nges on a n other  tends to po l it ic ise j u dges and 

m a ke it more d iffi cu lt for them to ma i nta in  pu b l i c  confidence .  Th e spectac le  of nom i nees for j u d ic i a l  office 

fac ing q u estion ing  by Congressiona l  Com m ittees is  part of this p rocess of d i m i n i sh i ng pub l i c  confidence i n  the 

j u d ic ia ry .  

J u st ice Kea n e  seems to express the view that the presence of a n  entrenched Bill of Rights i n  the US 

Constitution has led to i no rd i nate infl uence  of the re l ig ious r ight i n  the a p pointment of Federa l j udges a n d  i n  

US  pol it i cs, genera l ly .  

J u st ice Kean e  a lso a rgues that a fu rther  resu lt of the Bill of Rights i n  the US Constitution i s  that, i n  med iat ing 

the  l anguage of the Bill of Rights, j u dges tend to use poetic l a nguage.  He  cr i t ic ises a sentence from the  p l u ra l ity 

j u dgment of J ust ice David Souter, J u st ice San d ra Day O'Connor  and  Just ice Anthony Ken nedy i n  Planned 

Parenthood of South-eastern Pennsylvania v Casey3• The sentence reads as  fo l l ows :

At the heart of l i berty is the right to defi ne one's own concept of existence, of mea n i ng, of the un iverse, a n d  

o f  t h e  mystery o f  human  l i fe.4 

From th i s  sentence, J u st ice Keane  d rew the conc lus ion that the  j u st ices who wrote that pa ragra ph  were a b le 

to im pose the ir  v iew of the  u n iverse o n  the ir  fe l l ow cit i zens .  

J u st ice Keane  a l so d raws s u pport from the  use of the h ighways a n d  byways parab l e  of the New Testament by 

St Augustine  and  the Catho l i c  Ch u rch genera l ly as a j u stificat ion for forced convers ions .  St August ine  had  used 

the phrase 'compe l  them to come in '  from the parab l e  to j u stify forc ing u nwi l l i ng heathens (even at the cost of 

tortu re a nd death)  to become Ch rist i ans .  

J u st ice Keane  a lso cr it ic ises the a pproach of J u st ice Sca l i a  of seek ing to i nte rpret the Constitution by reference 

to the h istor ica l  context and i ntent ions  of i ts  origi n a l  a uthors .  H i s  po int  is that there is  less d iffi cu lty i n  

i nterpreting and  app ly ing the  Australian Constitution than  i n  attem pt ing to  a pply the po l it i ca l  va l u es expressed 

in the US Bill of Rights .  

J u st ice Keane  expresses the  v iew that j u dges are no more s u ited to givi ng content to  the va lues  enshr ined i n  a 

B i l l  of Rights than  a re ord i na ry c it i zens and ,  more part icu l a rly, the po l i t ica l  processes expressed th rough the 

leg is lat u re .  J u st ice Keane then  se lects aspects of the h i story of dec is ions i n  the U n ited States to support th is  

po int. H e  q u otes a Br i t i sh  Labour  po l i t i c ian ,  Lord McC luskey, who sa id  that the US  Supreme Cou rt had ,  on the 

one hand,  struck down leg is lat ion i nte nded to improve the  rights of workers, women, ch i l d ren  and i m m igrants

but  had  fa i l ed  to p rotect s l aves or the i nterned J apa nese America ns  d u ring  the Second World War .  

J u st ice Kean e  a lso d raws u pon a 1976 dec is ion of the Cou rt, Buckley v Valeo,5 i n  wh ich legis lative restrict ions

on  campa ign fi nanc ing were struck d own as be ing i n  b reach of the free speech p rotect ion .  J u st ice Kea ne states

that q u estions  such  as  whether  the death pena lty is  a cru e l  and u n usua l  p u n ishment a n d  whethe r  laws aga inst 

3 505 us 833 { 1992) .  
4 I b id 851 .  
5 424 us 1 ( 1976) .  
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f lag b u rn ing u n a ccepta b ly i nfr inge free speech a re matters on which j u dges are no more su ited to provide  

answers than  a re ord i n a ry c it i zens .  

J u st ice Kean e  conc l udes  by po int ing to ach ievements of the Austra l i an  po l it ica l process of which he  approves 

and  attri butes these to the modest (no B i l l  of Rights) Australian Constitution . These ach ievements i nc l ude  the 

abo l it ion of the death pena lty and extend ing  the fra nch ise to wom en .  Terminat ions of pregnancy a re regu lated 

by legis lat ion without  h uge po l it ica l controversy. These ach ievem ents i nc l ude : a lack of d isputat ion about the 

re lat ionsh ip  between  re l ig ion and the State; fewer mass shooti ngs; and  e lect ions less domi nated by powerfu l 

fi nanc i a l  i nte rests . 

J u st ice Keane  concedes that prob lems exist with i n  the  Austra l i an  society but  takes pr ide i n  the fact t hat there 

is a respons ib i l ity on Austra l i a n s  to so lve the i r  prob lems  through po l it ica l  processes. 

Values and Structures 

Arguments about  constitut ions (whether  they work wel l  or otherwise) and  Charters of Rights (whether  we 

shou ld  have them or  not and  whether  they shou ld  be const itut i ona l ly entrenched ) a re a bout governance .  

Argu ments about  govern a n ce a re bound to be frustrat ing.  The s u bject i s  fraught w i th  comp lexity. Statements 

made  a re genera l ly  shorn of much  of th i s  comp l exity and sound rad ica l to the ear. However, when 

q u a l ificat ions a re restored and  associated context is taken i nto a ccou nt, d ifferences become matters o n ly of  

degree a n d  a reas  of agreement are seen to exist between even q u ite opposed posit ions .  

The U n ited K ingdom is v i rt ua l ly a lone a m o ng nat ion states i n  not having a written constitut ion (or  having its 

written const itut ion spread across many docu ments ) .  6 Desp ite c iv i l  war, revo l ut ion,  regici de  and  enforced

cha nges of dynasty, the Br it ish have assu med cont in u ity i n  the  presence of d isrupt ion and granted the 

i m pr imatu r  of the  l aw to the resu lts of the exercise of de  fa cto power. 

M ost nation states have a written const itut ion i n  which the pr inc ip les and stru ctu res of governance a re 

provided for i n  va ry ing levels of d eta i l .  Every written constitut ion reflects the va l u es of its a uthors .  I n  m ost 

cases, the va l u es reflected a re a p rod u ct of the  socia l  and  h i storica l  context in which the constitution  i s  

prepa red a n d  ad opted .  As J u st ice Kea ne  h a s  po i nted out, t h e  United States Constitution was adopted after  a 

su ccessfu l revo l ut ionary wa r of i nd ependence aga inst an oppressive and  geograph ica l ly  d istant regi me .  The 

Australian Constitution was written i n  a d ifferent context by colon i a l  po l it ici ans  seeking to create a form of 

centra l ised but sti l l  co lon i a l  Com m onwealth with in  which the form er  co lon ies  wou l d  conti nue to operate 

u nder  the now anoma lous  d es ignat ion as  'States' . A writte n const itut ion i nvolves a com prom ise between two 

fu ndamenta l ly  opposed o bjectives : conti n u ity and cha nge. The const itut ion seeks to incorporate the va l u es of 

its founders .  The i nstitut ions p rovided for in the const itut ion, whether  a B i l l  of Rights or  a Par l i ament  made  u p  

o f  two Houses and  a monarch,  refl ect those va l ues .  As J u st ice Kea ne  poi nts out, o n e  o f  t h e  va l u es which

u n derp in  the Australian Constitution is the  concept of  representative govern ment. 

A written constitut ion m u st p rovid e  for a m ethod of government.  In do i ng so, it p rovides for change. Through 

the stru ctu res c reated by the constitut ion,  l aws may be c reated and power may be exerc ised . In th i s  way, 

othe r  a n d  often new va l u es a re expressed, i n c l ud ing va lues  not thought of by, or even a l ien  to, those of the 

fou nders of the constitut ion .  

6 T h e  Magna Carta; t h e  Petition of Right; t h e  Bill of Rights ( 1689); t h e  Act of Settlement ( 1702);  t o  mention b u t  a few.  S e e  a 
d iscuss ion of the U n ited K ingdom Constitution  i n  G Sartori, Constitutionalism : A Preliminary Discussion ( 1962) 56 
American Political Science Review 853, extracted i n  B lacksh ie ld  and Wi l l i a ms, Australian Constitutional Law and Theory

(3'd ed, 2002), 2 .
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J u dging the success or otherwise of a const itut ion i n  ach ieving a n  appropriate com promise between  cont i n u ity 

a n d  change, except in the  extre me case of civi l co l l a pse or the ad opt ion of tota l ita r ian ism,  is a d iffi cu l t  and  

controvers ia l  process. There  wi l l  a lways be aspects i n  wh ich  the past can  be seen  to be  a d rag on  the va lues  of 

the present generat ions .  Th ere w i l l  be a lso aspects in wh ich  the d reams of the  fou nders w i l l  be seen to have 

been, t ragica l ly, u ndermined or  su bverted . Some observers' su ccesses w i l l  be others' l aments. 

Perhaps the most i m portant way i n  wh ich  a written const itut ion reflects the va lues  of those who adopted it 

concerns the way in which power is  d istri b uted and exercised with i n  the new po l ity. Lou is X IV of Fra n ce had an 

extrem e  view of the d istribut ion of power with in  a po l it i ca l  u n it .  The Sun K ing' s fa mous  q u ote, 'L'etat :  c'est 

moi' ,  i nvolves a less even d istri but ion of power than  is attem pted by most constitut ions .  Execut ives, 

par l i aments, the cou rts a n d  the popu lace i nteract under  most constitut ions .  How they do so wi l l  va ry, 

however, fro m one const itut ion to another .  This w i l l  i nfl u e nce the  way i n  which new va l ues ga i n  a pr imacy and  

o ld  va l u es a re abandoned  to the sc rap  heap of  o ld  books .  Cha nge w i l l  occu r, h owever, a n d  power w i l l  be

exerc ised i n  ways not envisaged by  the origi na l  fou n de rs without, necessar i ly, a ny forma l  changes to the  

written docu ment .  

Liberal Democracy: Not as Simple as it Sounds 

M ost debates i n  Austra l i a  a bout const itut ions and more genera l gove rnance q u estions  ta ke p l ace aga inst the 

background  c i rcumstance that the va l ues of l i bera l  democracy a re shared by the part ies to the debate.  The 

p resent debate a bout  a statutory Bi l l  of Rights i s  no except ion .  L ibera l  democracy does not mean, howeve r, as  

is  someti mes assu med that 'the  people '  o bta i n  the i r  own way i n  an  exercise i n  i nsta nt gratification .  Lynch 

mobs a re based on  th is  pr inc ip le  but  lynch  mobs a re not the i nstitutiona l  cornerstone of l i bera l  democracy. 7

The su pport of the popu lace for the government of the  day is a bas ic  tenet of l i bera l  democracy. The concept 

envisages that e lect ions wi l l  be he ld  a n d  that governments wi l l  be formed by those who com mand the support 

of the peop le expressed th rough the  e lectora l  process. Hopefu l ly, on  m ost occas ions, a majority of the  e lectors 

vot ing w i l l  h ave supported the government  which is formed . I n  th is way, the va lues  of the majority of the 

popu lat ion wi l l  f ind express ion th rough the structu res of govern ment p rovided by the const itut ion .  

However, a const itut ion based on  l i bera l  democrat ic pr inc ip les  w i l l  conta i n  a n u mber  o f  e lements a i m ed a t  

p revent ing the govern ment supported by  the  majority o f  the popu l ace from exerc is ing u nfettered power even 

if that i s  what that sa me majority des i res .  These check ing e l ements a re based on  the idea, i nhe rent i n  l i be ra l 

democracy, that there a re th i ngs more i m portant than  that wh ich  the majority des i res  at a ny po int  i n  t ime .  

L ibera l  democracy p l aces va l u e  on i nd ividua l s  be ing ab l e  to l ive the i r  l ives i n  the i r  own way provided that they 

do  not harm others.  L ibera l  democracy p l aces va l ue  on  respect for the views of gro u ps i n  the com m u n ity who 

may hold ve ry d ifferent views from the m a i nstream .  L ibera l democracy p l aces e m phas is  on  be ing able to p l an  

one's  l ife without bas ic  ground  ru l es be ing cha nged without warn i ng .  L ibera l democracy p laces va l u e  on the

ab i l ity to part ic i pate i n  the democratic p rocess even  when one's  views a re u n popu l a r  a n d  we l l  outs ide  the 

ma instrea m .  L ibera l  democracy p l aces va l u e  u pon power be ing exerc ised i n  a non-d iscri m i n atory way : the red 

ha i red and the b l u e  eyed can rest secure in most l i be ra l  democrac ies knowing that they a re u n l i ke ly to be 

sentenced to death tomorrow (at least, not for that attribute a l one . )  

To  ach ieve these pri nc ip l es, const itut ions written with l i bera l  democratic va l u es i n  m ind  u se  d ifferent methods 

to promote and protect those va l u es .  These methods i n c l ude  having more than  one house of par l i ament and  

having the houses e lected us ing d ifferent methods a n d  at d ifferent t imes .  The  executive is  dependent u pon 

par l i ament to pass laws to exercise many of i ts  powers . The req u i rement  that power must be exercised 

a ccord i ng to law is  an esse nt i a l  restr ict ing pr inc ip le  in a l i bera l  democracy as i s  the pr inc ip le  that the 

7 The o rig ins of the word i s  d i sputed but poss i b ly the true sou rce i s  Cha rles Lynch, a V i rgi n i a  p la nter and America n 
Revo l utionary. H i s  ta rgets were 'Tory' supporters of the Br iti sh .  See  
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government itse lf  is s u bject to law.8 The separat ion of powers between par l i ament and  the executive on  one

hand  a n d  a n  i ndependent cou rt system on  the other  restricts the u nfettered exercise of  power at the behest of  

the majority. G eograph i ca l  separat ion of power between a centra l  and  regiona l  government is  a way i n  wh ich  

fede rations ach ieve l i bera l  d e mocratic va l u es .  B i l l s  of  r ights, wheth er  constitut iona l l y  entrenched or  not, 

preserve l i bera l  democrat ic  va l u es from the  u nfettered power of an e lected govern ment.  In common law 

j u ri sd ict ions, the  pri nc ip l e  of the  common l aw that longsta n d i ng and i m portant rights may on ly be removed by 

use of the c lea rest l a nguage i s  a n  i mportant o bstac le  to democratica l ly e lected governments i nfring ing u pon 

the pr inc ip les of l i be ra l  democracy. 

It may be noted that I have ment ioned a const itut iona l ly entrenched B i l l  of R ights as  one way in which the 

pr inc ip les of l i bera l  democracy may be protected by a written const itut ion .  It i s  importa nt, I t h i nk, i n  dec id i ng 

whether a B i l l  of R ights of that k ind  is des i rab le  for a part i cu l a r  cou ntry at a part icu l a r  t ime to cons ider  it i n  

t h a t  im portant context. That is, a const itut iona l ly entrenched B i l l  of Rights is  b u t  one  way i n  w h i c h  a 

const itut ion may seek to preserve the pr inc ip les  of l i bera l  d emocracy i n  a l i bera l  d emocracy. This may be seen 

as  an a rgu ment both for and aga i n st a const itut iona l ly entrenched Bi l l  of R ights. 

The Values Inheren t in the Constitution of the Commonwealth of Australia 

Respon s i ble Gove rnment  

J ust ice Keane correctly po i nted out that  respons ib le  a n d  re presentative govern ment is  a n  i m porta nt aspect of  

the va l u es on wh ich  the Australian Constitution i s  based . Respons ib l e  govern ment embod ies the pri nc ip l e  that 

the Executive is respons ib le  to the Par l i ament which is itself 'd i rectly chosen by the people'  . 9 Chapter  I I

p rovides for executive power t o  be vested i n  t h e  Qu een represented b y  the G overnor-Genera l . 10 M i n isters of

State a re req u i red to be a senators or  a member  of the House of Representatives. 11  Legis lat ive power i s  vested

in the Par l i ament12 com posed of the Queen,  the Senate and the House of Representatives. 13

Respons ib le  gove rnment is n ot the on ly va l u e  i n  wh ich  the a uthors of the  Constitution p laced the i r  fa ith .  M ost 

of the fou nders were ma le  co lon i a l  po l i t i c ians .  They may have reta ined some susp ic ion that the new 

Com monwealth they were creat ing m ight become the new Leviatha n  but  they had  no such fears a bout  the 

co lon ia l  governments i n  wh ich  they had p l ayed significant  ro les .  Federa l i sm thus  beca m e  a n  im portant 

pr inc ip le  i n  the Constitution. 

Fed e ralism 

The pr inc ip les  of fed era l i sm a re expressed in d ifferent aspects of the  Constitution.  The Par l i ament i nc l udes the 

Senate.  The Senate exi sts as  a States' house with each of the or ig i n a l  States having at least s ix seats and  having 

the same n u m ber of seats. 14 The n u m ber  of members of the House of Representatives is restr icted to 'as

nea rly as  p racti cab le, twice the n u m ber of senators' . 15

The va l u es of fed era l i sm can a lso be seen in the way power was bestowed on  the Par l i ament of the 

Com monwea lth .  Section  5 1  i s  noticeab le  i n  that it i m poses o n ly certa i n  heads of power on the 

Com monwealth .  Wh i le, i n  the  a rea of the  Commonwealth's l egis l ative com petence, Com monwealth l aws were 

8 This  pr i nc ip le  i s  made ve ry clear for the Australian Constitution by s 5 .  
9 Australian Constitutions 7 (Senate)  and s 24 (House of Representatives ) .  
10 See especia l ly Australian Constitutions 61 .  
1 1  Australian Constitution s 64. 
12 Australian Constitution ss 1 a n d  5 1 .  
13 Australian Constitution s 1 .  
14 Australian Constitutions 7 .  
15 Australian Constitution s 24. 
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to preva i l , 16 it was the  States wh ich  reta ined  p lenary powe rs su bject, of cou rse, to the  Constitution .17 I n  th i s

way, th e peop le  of the Commonwealth were p rotected fro m a n  overbear ing Com monwealth Executive by  the  

fact that  the powers of  the  Commonwealth,  i n  a ny event, wou ld  be l i m ited . 

S epara tion of Powe rs 

The founders a l so p laced the i r  fa ith i n  the pr inc ip le  of separat ion of powers. Legis lat ive authority was sp l i t  

between  two houses of Par l i am ent.  The two houses were e lected by d ifferent methods .  18 Senators reta i ned

the i r  seats for s ix years . 19 H a lf wou l d  face re-e lect ion after  th ree yea rs a n d  the other  ha l f  wou l d  face the

peop le of  the i r  State aga i n  after another  th ree years .  20 I n  t h i s  way, t h e  r isk o f  ra mpant majo rit ies i n  the  House

of Representatives wou l d  be contro l l ed  by the fact that h a lf the  Senate wou l d  be a n  e lect ion  beh ind  a nd, 

thereby, i nfl uenced by how the e lectors had thought a bout the i r  senatoria l  cand idates some th ree years 

ear l ier .  

Even the  Qu een as  the th i rd component ( i n  fact, the fi rst m e nt ioned)  of the  Federa l  Pa r l i am ent 21 was i ntended

as a b ra ke on  the power of ra mpant e lected major it ies .  The Governor-Genera l  was give n an  express power to 

with ho ld  assent a n d/or to reserve a ny B i l l  for the p leasure of the monarch .  
22 

An I n d epen dent Ju diciaryz3 

The e lem ent of the  gove rnance stru ctu re in respect of which the fou n ders of the Commonwea lth took 

parti cu l a r  ca re was i n  p rovi d i ng for a n  i ndependent j u d i c i a ry. An opt ion that was ava i l ab l e  was to s imp ly a l low 

the Com monwealth Par l i a ment to provide  for such j udges as it saw fit. The Constitution provides for 'a Fed era l  

Supreme Cou rt, t o  be ca l l ed  t h e  H igh Court o f  Austra l i a ' .  The H igh Cou rt m u st consist o f  a t  least th ree j udges. 24

I m porta ntly, H igh Cou rt j u dges were to be a ppoi nted for l ife . 25 The i ndependence of the j u dges of the H igh

Cou rt was ensured by a p rovis ion that the j u dges cou l d  not be re moved 'except by the Governor-Genera l  i n  

Counc i l  on  a n  add ress fro m both Houses o f  t h e  Parl iament, praying for s u c h  remova l on  t h e  ground  o f  p roved 

m isbehaviou r  or  incapac ity' . 26

The H igh Cou rt was made  the a pex of the who le  Austra l i a n  lega l system with fede ra l  courts , cou rts exerc is ing 

federa l  j u risd iction ,  and State Supreme Cou rts a l l  be ing s u bject to a ppea ls  to the H igh Cou rt such  that 'the  

j u dgment of  the H igh Cou rt i n  a l l  such cases sha l l  be fi n a l  a n d  conc lus ive' . 27

Sect ion 75 bestowed or ig i n a l  j u r isd i ct i on  on  the H igh Cou rt i n  a n u mber  of matters. One of the most effective 

checks, as it tu rned out, on the power of Co m monwealth government  power is  conta ined  in s 75 (v) wh ich 

1 6  Australian Constitution s 109 . 
17 See Commonwealth of Australia Constitution Act 1900 ( I m peri a l )  s 5 and  Australian Constitution ss 105-107.  
18 Australian Constitution ss 7 and  24-27 .  
19 Australian Constitutions 7.  
20 Australian Constitution s 13 .  
2 1  Australian Constitution s 1 .  
2 2  Australian Constitution ss 58-60. 
23 An i n dependent jud i c i a ry, wh i l e  i m porta nt enough to be cons i dered as  a n  i mportant aspect of the Constitution in its own 

right, is  a lso an e lement of the concept of sepa rat ion of powers. 
24 Australian Constitution s 7 1 .  
25 T h i s  w a s  the effect o f  s 72 o f  t h e  Australian Constitution pr ior t o  t h e  add ition  o f  severa l pa ragra phs provid ing  fo r 

reti rement at age 70 .  The a mend ment was pu rsuant to the Constitution Alteration (Retirement of Judges) 1977 (Cth ) .  
2 6  Australian Constitution s 72 .  
27 Australian Constitutions 7 3 .  
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provided for such  o rigi n a l  j u risd i ct ion ' i n  a l l  matte rs in wh ich a writ of Mandamus  or p roh ib it ion or a n  

i nj u n ct ion is  sought aga inst a n  officer  o f  the  Com monwealth ' . 28

Chapter I l l  of the  Australian Constitution, 'The J u d i catu re', is the d i rect resu lt  of the fa ith a n d  trust p laced in an  

i ndependent j u d ic ia ry by the fou n d ers of the  Constitution. I t  has  had  a n u mber  of u n expected resu lts .  I n  m a ny 

respects Chapter  I l l has  p roved a n  i m portant bast ion aga inst the excesses of government power. 

Protecting Rights Directly 

Despite the rej ect ion  by the authors of the Constitution of a U n ited States sty le  B i l l  of Rights, the a uthors 

thought a n u m ber  of r ights were worth protect i ng. Scattered th rough the Constitution a re the sect ions wh ich 

seek to p rotect bas ic  r ights. 

Sect ion 41 of the Australian Constitution i s  an attem pt to p revent any State e lector from being stri pped of 

the i r  right to vote in Com m onwealth e lect ions .  It  provides :  

No adu lt pe rson who has  o r  acqu i res a right to vote at e lections fo r the more n u merous House  of  the Par l i a ment 
of a State sha l l, whi le the right conti nues, be p revented by any  law of the Commonwealth from vot ing at 
e lections  fo r either House of the Par l i a ment of the Commonwea lth .  

I n  bestowing power on the  Par l i am ent of the Com m onwea lth, s 5 1  i s  ca refu l i n  a n u mber  of  a reas to protect 

States and ,  i n  one i nstance, seeks to protect i n d iv id u a ls .  I n  s Sl( i i ), a power to make laws with regard to 

taxat ion i s  bestowed but subj ect to the l i m itat ion  preventi ng d iscr im i nat ion aga inst a State o r  pa rt of a State . 

Sect ion 99 a lso conta ins  a proh i b i t ion aga i nst a ny preference 'by a ny law or regu lat ion of trad e, commerce, or  

reven ue' to a State or  pa rt of a State. Sect ion 117 expressly protects i n d ivid u a ls res i d i ng  i n  a part icu l a r  State 

from d iscri m i n at ion for that reaso n .  It provides that 'a subject of the Queen,  resident in any State, sha l l  not be 

subject i n  a ny other State to any d isab i l ity o r  d iscr im i nat ion which wou l d  not be e q u a l ly app l i cab le  to him if he  

were a s u bject of the Qu een res ident i n  such  other  State' .  

I n  s Sl(x i i )  and (x i i i ), State b a n king  and  State i n su ra nce are part ia l ly exc luded  from the respective powers to 

m a ke laws concern ing bank ing  and i n su ra n ce .  

I n  s Sl(xxxi ) ,  the  Pa rl i a ment i s  given power to a cq u i re property from a State o r  a person for any pu rpose i n  

respect o f  w h i c h  Par l i am ent has  power to m a ke l aws .  However, i n  one  o f  the most i m porta nt attem pts to 

prevent a rb itra ry exercise of power, such acq u is it ion may o n ly occur  'on just terms' . It i s  not iceab le, however, 

that such  a constitutiona l  restr ict ion  has  never a pp l ied  to State leg is latu res. 

Sect ion 80 was a n  atte m pt to protect the rights of the ind ivi d u a l  by ensuring the conti nuat ion of tri a l  by j u ry in 

the event of ser ious offences .  Sect ion 80 provides :  

The  t r i a l  on i nd ictment of  any  offence aga i nst any law of  the Commonwea lth sha l l  be by  j u ry, a n d  every such tr ia l  
sha l l  be he ld i n  the State where the offence was committed, and if the offence was not com mitted with i n  a ny 
State the tri a l  s ha l l  be he ld  at such p lace or p laces as the Pa r l ia ment prescri bes.  

One of the less intent iona l  protect ions of fu nda menta l  freedoms conta ined i n  the Australian Constitution is 

conta ined in s 92. M a ny sect ions of the Australian Constitution a re d i rected to ach ieving a custo ms u n ion 

between the former co lon ies,  wh ich  each had  the i r  own customs regi me  and  d ifferent views a bout free t rade 

and  p rotect ion . As  part of ensu ring  the customs u n ion ,  s 92 provided : 

28 See Plaintiff 5157 v Commonwealth ( 2003) 2 1 1  CLR 476 in which a privative c lause seeking to prevent cha l le nges to 
government i m m igrat ion decis ions  was read down so as  not to breach s 75 (v) of the Australian Constitution . 
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O n  the i mposit ion  of u n ifo rm duties of customs, trade, commerce, a n d  i ntercourse a m o ng the States, whether by 
means of i nterna l  ca rriage or ocean  navigat ion, s ha l l  be a bso l utely free. 

S ince 1901, much  l it igat ion has ensued to determ ine  to what extent the words in s 92 'sh a l l  be a bso l utely free' 

meant oth er  than that customs d uty wou l d  not be co l lected at State borders .  At t imes, it has  acted as a 

protect ion b ra ke upon  State ma rket ing schemes for pri m a ry p rod uct, thereby protect ing the prod u cer's  r ight 

to sel l  to a nyone they choose.  The cu rrent i nterpretation  i nvolves a more restra ined  l i m i tat ion u pon a ctions  of 

State government a n d  is  d i rected more at activit ies  wh ich  can  proper ly be descr i bed as forms of State 

protect ion i sm .  29

Sect ion 116 is one  of the c learer  attempts i n  the Australian Constitution to p rotect fu ndamenta l  freedoms, 

name ly, the freedom of re l igion .  It provides :  

The Com mo nwea lth sha l l  not  make any law fo r esta b l i sh ing  a ny re l ig ion,  o r  fo r i m pos ing a ny re l ig ious 
observa nce, o r  fo r proh i b it ing the free exercise of a ny re l ig ion,  and no re l ig ious test sha l l  be requ i red as a 
qua l ificat ion for a ny office or pub l ic trust u nder  the Commonwea lth .  

I t  ca n b e  s e e n  therefore, that desp ite t h e i r  m i sgivings a bout a US sty le  B i l l  of Rights, t h e  founders of the 

Com monwealth rega rded some r ights as  worth protect ing from su bseq uent Parl i amenta ry majorit ies .  

Assessing the Success or Failure of  Constitutions 

There a re d iffi cu lt ies i n  assess ing the su ccess or fa i l u re of a part icu l a r  const itut ion at a ny po int  i n  t ime.  A 

country that has  respected the rights of its c it izens for severa l  centur ies may, a t  a ny t ime, be about  to p l u nge 

i nto despotism a n d  h u m a n  rights excesses .  Equa l ly, a country may face a po l it ica l i m passe for severa l months 

on ly to fi nd  an  u n expected extra -constitut iona l  so lut ion wh ich  retu rns the pol i t ica l  system to normal

operat ions .

The d esign of written constitut ions as  a com promise between the  va l u es of the a uthors and  a way of a l l owing 

future generat ions  to express their  own governance va l u es wi l l  see new va l u es emerge over t i me .  The New 

Dea l  po l ic ies of a newly e lected gove rn ment may be obstructed by the  checks and ba l ances of a m u lt i -house 

par l i a ment for some yea rs .  Some aspects of such po l i c ies  may fa l l  fou l  of the i nd ependent cou rt system a n d  be 

held to be unconstitut iona l .  They may s im ply not be enforced beca use the cou rts, app lyi ng common law 

approaches to statutory i nterpretat ion ,  have found  the l a ngu age expressi ng such cha nges to be i nadequately 

expressed . 

When the po l i c ies of e lected govern ments a re prevented from be ing i m p le mented, broader  po l it i ca l  processes 

a re engaged .  F u rther  e lect ions a re h e l d .  Over t ime, new j u dges come to fi l l  the courts .  Someti mes, the po l ic ies  

which were he ld u p  i n  the Senate a re written i nto law.  Somet imes, the po l i c ies which fe l l  fou l  of the  

Constitution,  on a new read i ng, a re fou n d  to be with in  power .  Somet imes, oth er  ways of  do i ng th i ngs are  

d iscovered which avo id  the  const itut iona l  p itfa l l s . 

On other  occasions, the loss of a Senate vote or  a case in the H igh Cou rt leads  to a ret h i n king by the peop le 

a bout the po l i c ies  i n  d i spute and  the govern ment and i ts  b rave new ideas  beco me cons igned to h i story's dust 

b i n .  One of the j u stificat ions of a written constitut ion is that it protects the peop le  aga i n st the  speedy 

imp le mentat ion of new ideas which may not have been fu l ly thought th rough by the e lecto rs (and even by the 

po l it i c i ans ) .  

For th i s  reason, cr it i c i sms l i ke those of Lord McC luskey, as  q u oted by Just ice Kea n e, may be thought to be 

u nfa i r. It i s  easy to p ick  out i deas, l i ke the abo l it ion of rac i a l  segregat ion,  thought exce l l ent from the 

perspective of our t ime,  and  cr i t ic i se a writte n constitut ion for a fa i l u re by the cou rts of a n  ear l ie r  t ime to 

29 Cole v Whitfield ( 1988) 165 CLR 360.
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recogn ise the i dea as c lea r ly fa l l i ng with i n  the m a instream.  As societ ies abandon o ld  va l u es, for good reasons, 

proponents of the o ld  va l u es wi l l  seek to have them protected by whatever means  a re ava i l ab l e  with i n  the 

governance system wh ich  exists. Someti mes, the protect ions conta i ned with i n  a constitut iona l  B i l l  of Rights 

may p rovide  that means .  However, as  the new va l u es stre ngthen the i r  ho ld  on the pub l i c  imaginat ion,  the B i l l  

o f  Rights prescr iptions  may be read  i n  the  n ew l ight a n d  the new va lues  wi l l  preva i l .

I t  is j u st as  easy, as Lord McC luskey does, t o  cr it ic ise a B i l l  o f  Rights for a fa i l u re t o  protect the bas ic  r ights of 

i nterned Japanese America ns  d u ri ng the Second World Wa r. In t imes of wa r and  c iv i l  confl i ct, the confl i ct 

between the p rotect ion of bas ic  r ights, especi a l ly of m ino rit ies, a n d  the ma intenance of secu rity at any cost, 

w i l l  become exacerbated .  It is not su rpr is ing that the  dec is ion in Korematsu v United States30 favou red the

government .  It  i s  perhaps su rpr is ing that the vote on  the Su preme Cou rt was so c lose at 6-3. At least Fred 

Korematsu was ab le to seek the p rotect ion of the United States Constitution .31 The m a ny Ita l i an  Austra l i a ns

who were i nterned i n  Austra l i a  d u ring  the same War had  no const itut iona l  p rovis ions on which they cou ld  base 

a n  a rgument .  Perhaps even the l ost case had  a n  important i m pact on the way Americans  th ink a bout those 

act ions of the i r  govern ment at that t ime .  32 It  i s  i m portant that the va l u es he ld  by nat ions deve lop over t ime

and  m a ny th i ngs, i n c l ud i ng u nsu ccessfu l l it igat ion ,  can infl u ence that  deve lopment .  

It may a lso be u nfa i r  to assess a ny law o n ly by the d isputes wh ich  fla re at i ts  m a rg ins .  M atters as  i n herent ly 

m a i nstream i n  Austra l i a n  society as  socia l  secu rity and workers' compensat ion legis lat ion can sti l l  be the 

subject of controversy at the edges of the ir  app l icat ion .  Cou rts and j u dges may fi nd  themselves embro i l ed  i n  

controversy as they a rb itrate where the l i m its of the  legis lat ion l i e .  It i s  u nfa i r  to the cou rts and  the l aws 

themse lves on ly  to focus  on those controversies at the edge.  The sa m e  l eg is lat ion may be the subject of a 

broad favourab le  consensus a cross 90 per cent of the a rea with i n  wh ich  it operates. 

The same cons iderat ions  app ly  to const itut ions and constitut iona l ly  entrenched B i l l s  of Rights. It  may be u nfa i r  

i n  m a n y  cases to focus  o n ly on  those d i sputes about t h e  l i m its o f  t h e  restr ict ions upon  t h e  govern ment o f  the 

U n ited States prevent ing it from 'abridg ing the freedom of speech, or  of the press; o r  the  r ight of the peop le 

peaceab ly to assemb le, and to petit ion the Government fo r a red ress of grieva nces'  . 33 To make any k ind  of fa i r

assessment, one  needs t o  focus  a lso on  t h e  extent t o  which the  peop le o f  t h a t  cou ntry r est happ i ly i n  the 

knowledge that the i r  r ight to peaceab ly assemb le  wi l l  not be i ntru ded u pon by government .  

The Constitution of the Commonwealth of  Australia: A Few Impressions 

The most nota b le  changes i n  the  way i n  which the  Commonwealth operates has  b een i n  the d istri but ion of 

power between  the centra l government and the governments of the States .  The i ntroduct ion of a u n ifo rm 

taxat ion scheme,  the use of spec ia l  pu rpose gra nts u nder  s 96 of the  Constitution, the growing use of the 

externa l  affa i rs power34 as  re lat ions between nat ion states dea lt with more and  more a reas of l ife , and  the

ava i l ab i l ity of the corporat ions  power to regu late most forms of bus i ness act ivity i nc l ud ing i ndustr ia l  

30 323 us 2 14 ( 1944) . 
31 Fred Ko rematsu sought a n d  was granted a writ of coram nobis overtu rn ing  h i s  convict ion i n  1983 on the basis that the 

FB I  had  suppressed evi dence showing that J apa nese Americans were not a secu rity th reat. A lthough the i nternment 
order d i rected aga i nst J a panese Amer icans survived the 'strict scruti ny' test  fo r constitutiona l  va l id ity, it is  one of the few 
provis ions based on race wh ich  were ab l e  so to withsta nd  the test. J ustice F ra n k  Mu rphy's vehement defence has been 
very i nfl uentia l .  The government a po logized i n  1980 and repa rat ions were pa id  i n  1983 ( under  Pres ident Carter) with 
fu rther payments approved i n  1992 ( by Pres ident Bush Snr) .  M r  Korematsu fi led an a micus br ief with the Supreme Cou rt 
in the Guanta namo Habeas case of Rasul v Bush 542 US 466 (2004) sayi ng :  'The extreme nature of the government's 
posit ion in these cases is rem in iscent of its posit ions in past ep isodes, in wh ich  the Un ited States too qu ickly sacrificed 
civi l l i berties in the rush to accommodate overbroa d c l a ims  of m i l itary necess ity.' 

32 
Board of Education of Topekah v Brown 347 US 483 ( 1954) was j ust a decade away.

33 Amendment 1 to the US Constitution . 

34 Australian Constitutions 51 (xxix) . See Commonwealth v Tasmania ( 1983)  158 CLR 1 .  
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re lat ions35 have a l l  contr ibuted to mass ive ly expand the a rea i n  wh ich  the  Com monwea lth  govern ment

determines  the way i n  wh ich  pub l i c  activity is  con d u cted and  p rivate l ives a re regu lated .  These cha nges may 

be viewed favo u ra b ly as  showing the  a b i l ity of the Constitution to i ncorporate f lex ib i l ity wh ich  a l lows the 

federa l  a rrangement  to evo lve to meet the needs of a modern nat ion .  Others may view the same 

deve lopments as  whitt l i ng  away a fu ndamenta l aspect of the v is ion on  wh ich  the Constitution was b u i lt . 

Despite the a bsence of a B i l l  of Rights, the restricted powers of the Com m onwea lth govern ment h ave p l aced 

the Constitution at the  centre of major  d i sputes a bout whether what the e lected government was seeking to 

ach ieve at part icu l a r  t imes was cons istent with good cond u ct i n  a l i bera l  democracy. 

Just ice Keane  ment ioned the l i ke l i hood that a n  Austra l i a n  B i l l  of R ights c i rca 1900 wou ld  have i n corporated the  

Wh ite Austra l i a  Po l i cy as  the cornerstone of fu ndam enta l freedoms.  One  may co mforta b ly conc l ude  that the  

power to  make laws fo r 'the peop le  of  a ny race  . . .  for whom it is  deemed necessary to make spec ia l  laws' 36

reflected s im i l a r  va l u es to those reflected i n  the Wh ite Austra l i a  Po l i cy and  was i n c l uded to fac i l itate such a 

pol icy. It is of i nterest, however, that the Wh ite Austra l ia Po l i cy, wh i l e  ma i nta ined with cons iderab l e  r ig id ity by 

governments of a l l  po l it i ca l  persuas ions  for more than  70 yea rs, did not da re to 'speak  its own name ' .  Rather, 

the i m m igrat ion leg is lat ion over the per iod provided for a d i ctat ion test i n  a E u ropean l a nguage at the behest 

of the  m in ister to keep out peop le bear ing the wrong sk in  co lou r. M aybe, the  fou n d i ng fathers, a l so, might 

have ba l ked at confess ing the i r rac ism i n  a constitut iona l  b i l l  of r ights. 

When a government over reached and sought to use the d i ctation  test to keep out a wh ite person of 

u naccepta b le  po l it ica l l ean i ngs, the H igh  Court, in a great civi l l i be rt ies cause ce lebre, 37 struck  d own the use of

ancient  Gae l i c  in that pa rt icu l a r  i n stance in that it d id not come with in  the ord i n a ry mean ing  of  ' Eu ropean 

l angu age' . The Wh ite Austra l i a  Po l icy or  i ts  ap propriateness d i d  not get  a ment ion i n  the reasons of the 

respective j ustices .  

The Fate of the Protections in the Constitution 

The p rotect ion to a r ight of tr ia l  by j u ry in s 80 of the Constitution tu rned out to be a damp  sq u i b .  Despite a 

passionate d i ssent by Dixon a n d  Evatt JJ i n  R v Lowenstein, 38 s 80 tu rned out merely to be i ntended 'to prevent

a proced u ra l  so leci sm' . 39 As Barwick CJ sa id ,  'what m ight h ave been thought to be a great constitut iona l

guara ntee has  been d iscovered to be a mere p roced u ra l  p rovis ion ' .40

The H igh Court has  dec ided that even cap ita l  cases cou ld  be dec ided without a j u ry provided the proced ure 

chosen was not to proceed us ing the  type of document (on  wh ich  the  offence charge d is written )  that is ca l l ed 

a n  ' i n d ictment' .41

The prom ises of s 41 that a ny a d u lt who becomes ent it l ed to vote for the more n u merous  House of the  

Par l i ament of  the i r  State cou l d  not  be p revented from be ing  ent it led to vote i n  Com monwealth e lect ions a l so 

tu rned out to be l ess than  it see med .  As it happened,  the fou n d i ng fathers o n ly meant that p rovis ion to 

operate when the  Com m onwealth Par l i am ent sat d own to write the i r  very fi rst vers ion of the Electoral Act.42

Ever s ince, its effect i n  protect ing the vot ing  rights of c i t i zens has  been spent.  

3 5  New South Wales v Commonwealth {Work Choices Case) [2006) HCA 52 .

36 Australian Constitution s 5 1  (xxvi ) .  
3 7  R v Wilson ( 1934) 52 C L R  234. See, a l so, R e  Carter; Ex parte Kisch ( 1934) 52 CLR 221, a n  ear l ier  dec is ion o f  Evatt J on the 

lawfu l ness of the detent ion of Egan Kisch, the po l it ica l a ctivist, prior to the exercise of the d ictat ion test. 
38 (1938) 59 CLR 556 .

3 9  582 ( D ixon and  Evatt JJ ) .  
40 Spratt v Hermes ( 1965) 1 1 4  CLR 226, 244.

41 See most recently Cheng v The Queen ( 2000) 203 CLR 248 and Kingswell v The Queen ( 1985) 159 CLR 264.

42 See R v Pearson; ex parte Sipka ( 1983)  152 CLR 254.
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There was fu rther  d isappo intment for those who had  hoped that  the provis ions of the Constitution which 

provided for respons ib le  gove rnment he ld  out p rotect ion to i nd iv id ua l s  that the i r  effective part ic ipat ion i n  the  

creat ion of  those  respons ib le  governments wou l d  be protected .  I n  McGinty v Western Australia,43 the H igh

Cou rt rejected the proposit ion that heavy vote weight ing in favou r  of cou ntry e lecto rates and aga inst c ity 

voters was not p roh ib ited by any i m p l ied l i m itat ions  in the Constitution of the Commonwealth of Australia . The 

p l a i nt iffs had a rgued that, s i nce s 106 of the Constitution s u bjected the conti n u ing State Constitut ions to the 

Constitution of the Commonwealth, the provis ions provid i ng for representative democracy i n  the 

Commonwealth Constitution m u st a lso be honoured i n  the States . The p rocess of imp l icat ion  was rejected .  The 

majority a l so confi rmed and left i n  p l ace the dec is ion in Attorney-General {Cth); ex ref McKinlay v 

Commonwealth44 which he ld  that the req u i rement i n  ss 7 and  24 of the Constitution, respective ly, that the

Senate be e lected 'by the  people of each State'  and the House of Representatives by the 'peop le  of the 

Com monwealth'  d i d  not mean that the e lectorates for e lect ion of the mem bers of par l i a ment to fi l l  those 

houses shou ld  be req u i red to be, so fa r as  practi ca l ,  equa l .  Vote weight ing and  gerryma nder  rema ins  a via b le  

and  l ega l  opt ion for leg is lators who cu rrently ho ld  power a t  e i ther  State o r  Co mmonwea lth l eve l .  

However, i n  2007, s s  7 a n d  24 gave u nexpected b i rth .  Spu rred on  b y  deve lopments i n  t h e  charter  o f  rights 

cou ntries of Canada45 and the U n ited K ingdom,46 the H igh Co u rt fou n d  that the req u i rements of representative

government a r is ing i nter  a l i a  from the p rescr ipt ion of members o r  senators 'd i rectly chosen by the peop le '  in 

ss 7 and 24 meant that some peop le  cou ld  not be exc luded from the fra nch ise .  In practice, this meant that a 

b l a n ket ban  on sentenced pr isoners was u n constitut iona l  but  that  a s im i l a r  ban on  pr isoners servi ng u p  to 

th ree years i n  pr ison was perm itted by the  Constitution .  

The fou r  guara ntees of re l ig ious  freedom i n  s 116 of the Constitution d o  not appear  to have had  m u ch i m pact 

on  the conduct of governme nts. The protect ion aga inst the Com monwealth making 'any laws for esta b l i sh ing

a ny re l ig ion'  was cons idered i n  Attorney-General {Victoria) ex ref Black v Commonwealth .47 The act ion  i n

q u estion w a s  the  p rovis ion,  p u rsu a nt to spec ia l  pu rpose gra nts u nder  s 96 o f  the Australian Constitution, of 

fu n d i ng gra nts to schools  ru n by re l ig ious orga n isat ions .  The socia l  i ssue was whether  such gra nts u ndermi ned 

the n i neteenth centu ry idea l  and ca l l  to a rms of 'free, sec u l a r  and  u n iversa l  educat ion ' .  The l ega l  a rgu ment 

was that such grants  a m o u nted to the estab l i sh ing  of re l ig ion .  The H igh Cou rt rejected the argument and 

uphe ld  the  pract ice of mak ing such  grants .  By way of exa m p le, G i bbs J cons idered that 'esta b l i shment' was 

restr icted to m a ki ng a pa rt ic u l a r  re l ig ion a State (or  nat iona l )  re l ig ion or  c h u rch .48

It can  be seen that most of the specific p rotect ions  i nserted by the  fou n d ing authors in the Constitution have 

had very l itt l e  i m pact on the operat ion of govern ment or  i m pact on soc iety. I n  the ea rly pa rt of the last decade 

of the  l ast centu ry, the nature of respons ib le  a n d  representative government provided for i n  the Constitution 

has led the H igh  Cou rt to conc l u d e  that a l i m ited protect ion of free speech in matters re lat ing to governm ent 

and pol it ics may be i nferred from the express p rovis ions  i n c l ud i ng ss 7 and 24. The imp l ied freedom of po l it ica l 

com m u n i cati on  was deve loped i n  a nu m ber of cases of contempt of the  i nd ustria l  com miss ion ,49 on bans  on

po l it i ca l  advert i s ing50 and on defa m at ion . 51 The imp l ied protection  has  been he ld  to prote ct the outspoken

demonstrator from cri m i n a l  p rosecut ion for insu lt ing words52 but  not persona l  i nj u ry lawye rs fro m restri ctions

4 3  ( 1996) 186 CLR 140 . 

44 ( 1975)  135 CLR 1 .

4 5  Sauve v Canada (Chief Electoral Officer) (2002] 3 SCR  519 .

46 Hirst v United Kingdom (No.2) ( 2006) 42 EHRR  41 .

4 7  ( 1981)  146  CLR  559.

48 Ib id 604.

49 Nationwide News Pty Ltd v Wills ( 1992)  177 CLR 1 .

50 Australian Capital Television Pty Ltd v Commonwealth ( 1992) 177  CLR  106.

51 Theophanous v Herald and Weekly Times Pty Ltd ( 1994) 182 CLR 104 and Lange v Australian Broadcasting Corporation

( 1997) 189 CLR 520.

52 Coleman v Power ( 2004) 220 CLR 1.
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on  advertis i ng. s3 Some protect ion from the restri ct ions on  express ion i m posed by State govern m e nts for the

Catho l i c  Chu rch's Wor ld Youth Day was a l so provided by the  i m p l ied r ight. s4

Courts and Politics 

One of J ust ice Keane's concerns was that a n  entrenched Charter  of Rights i n  the Constitution wou ld  po l it ic ise 

the ro le of j u dges and, u lt imately, d i m i n ish  their stan d i ng w ith the  p u b l i c . The concept of entrenchment, as  the 

Canadian Constitution shows, does not mean that courts h ave the  l ast say on the content of the laws.  U nder  

the Charter of Rights and Freedoms, entrenched i n  the Canadian Constitution s ince 1982, the 'notwithsta nd ing  

c la use' i n  s 33 a l lows the Pa rl i ament to specify that  i t s  l aws  p reva i l  notwithsta n d i ng the  rights i n  the Charter. I n  

th i s  way, d espite the  fact that the Charter i s  entrenched,  i t  reserves to Par l i ament the l ast say  on a ny subject. 

With or without an entren ched Charter of R ights, cou rts  wi l l  a lways be subject to cr it ic ism fro m var ious 

e lements of society i n c l ud i ng med ia  and po l i t i c ians .  This i s  because soc iet ies grant to the ir  courts the  toughest 

dec is ion  ma king tasks ava i l ab l e .  Cou rts a re expected to exercise sentenc ing d iscret ions in the cri m i n a l  l aw a rea 

and execute even more d iffi cu lt tasks going to the heart of peop le's  everyday l ives i n  the  fam i ly l aw a rea .  

These fu nctions a re j u st a coup le  of the  most obvious  wh ich  ensu re that cou rts and  j udges wi l l  be constantly 

the s u bject of controversy and cr it i c i sm with the Austra l i a n  pol ity. 

J ustice  Kea n e  a l so  ra ised concern a bout  the way in wh ich  confi rmat ion hear i ngs i nto the appo intment of 

j udges in the U n ited States a re a sym ptom of the po l it ic ised nature of the  U n ited States j u d ic ia ry. Wh i l e  

po l i t i c ians a n d  the  pub l i c  i n  the U n ited States ta ke a keen  i nterest i n  the  a ppointment of  j u dges, the  pract ice of  

confi rmat ion heari ngs, wh ich  a l so extends  to a l a rge n u m ber  of pub l i c  service appo intments, is  a p rod u ct of 

the d iv is ion of powers in the United States Constitution and  not the amendments wh ich  go to m a ke up the  B i l l  

of Rights. ss

It  is a l so the case that the tasks of i nterpret ing the Constitution and its l i m itations  on power, i nterpret ing 

ord i na ry statutes, and  deve lop ing the com mon law a l l  have a potent i a l  to prod uce po l i t ica l  controversy for the

judges who decide the  cases .  The case of Australian Communist Party v Commonwealth ( 'Communist Party 

Dissolution case' ) s6 was dec ided i n  a h igh ly  charged pol it i ca l  atmosphere even though it i nvo lved on ly a fi nd ing

of  a l a ck  of  powers i n  the Constitution ( i n c l ud i ng a fi n d i ng that  the  connect ion with the  defence power was  too

remote to a l low that head of power to support the l eg is lat ion )  to support the Federa l  Govern ment's 

objectives.

Equa l ly, the case of Commonwealth v Tasmania ( 'Tasmanian Dams' )s7 i nvolved a dec is ion on  the l i m its of a

const itut iona l  head of power but  i nvolved much  po l it i ca l  controversy. 

The case of Mabo v Queensland (No.2/8 ( 'Mabo' ) i nvolved the  common law a n d  the  i m pact of leg is lative a n d

execut ive a ct ions t h a t  had  taken p l ace more than  a h u n d red yea rs ear l i e r  on  the  nat ive t i t le  r ights of 

I nd igenous Austra l i ans .  It changed the  perception  of Austra l i a n  l ega l h i story for a l l  Austra l i ans .  It  has  had a 

d ra m at ic  soc ia l  a n d  po l it i ca l  i m pact a n d  rema ins  very controvers i a l  in some q ua rters.  

s3 
APLA Limited v Legal Services Commissioner {NSW) (2005) 224 CLR 322 .  

s 4  
Evans v New South Wales (2008) FCAFC 130 .  

s s  Art ic le  1 1 ,  Section 2, C la use 2 provides :  
[The Pres ident] s ha l l  nomi nate, and by and with the Advice and Consent of the Senate, sha l l  a ppo int 
Am bassa dors, other pub l i c  M in i sters a n d  Consu ls, J udges of the supreme Court, a n d  a l l  other  Officers of the 
U n ited States, whose Appointments a re not here i n  otherwise p rovided fo r, and which sha l l  be esta b l ished by 
Law: but the Congress may by Law vest the Appoi ntment of such  i nfer ior Offi cers, as  they th ink proper, i n  the 
P res ident a lone, i n  the Courts of Law, or  i n  the Heads of Depa rtments. 

s6 ( 1951 )  83 CLR 1 .  
5 7  ( 1983)  158  CLR  1 .  
58 ( 1992)  175  CLR  175 .  
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Even though Mabo i nvolved no i nterpretat ion of a Charter of Rights, a ppo intments to the H igh Cou rt at the 

tu rn of the  twentieth centu ry were d iscussed i n  ove rt ly po l it ica l  terms .  M a ny saw the appo intment of J u st ice 

Dyson Heydon i n  2003 as  a response to h i s  essay attack ing act ivist j u dges. 59 Ear l i e r, J u st ice Ian Ca l l i nan ' s

appo intment i n  1998 was seen as  a response to ca l l s  for  a 'b ig  C conservative' to be a ppoi nted to the H igh 

Cou rt . 6
0

The j u d ic i a ry i nvolves a cru c ia l ly i m porta nt part of o u r  system of govern ment .  That ro le  i nvolves the exercise of 

power. Wh i l e  j udges p lay th i s  i m portant role, they wi l l  be cr it ic ised, often on po l it ica l grounds .  The o n ly way i n  

w h i c h  one  can avo id a ny suggest ion  o f  j udges b e i n g  po l it ica l  i s  to str ip t h e m  o f  a ny i m portant fu nct ions .  Ou r  

society w i l l  be the  poorer as  a resu lt .  

It i s  a lso a rguab l e  that a c lea r d i rection from the  Parl i ament (or  from the people by amend i ng the Constitution 

to entrench  a Charter of Rights) as to the  fu ndamenta l  rights on wh ich em phas is  is to be p laced in going a bout 

the bus iness of govern ing and the  bus iness of j udg ing w i l l , i n  many respects, be eas ier  to imp le ment and ,  m uch 

of the t ime, l ess controvers i a l  than the De lph i c  l a nguage of heads of power or  the stra nge technica l  l a nguage 

of a Stamp Duties Act. Certa i n ly, the  case of Al-Kateb v Godwin & Ors61 b rought as much  controversy for the

H igh Cou rt' s i nab i l ity to assist the p l a i ntiff, a man doomed to i ndefin ite imm igrat ion  detent ion,  as  the  ab i l ity 

ass ist m ight have brought.  

Conclusion 

The pu rpose of this paper is  n ot to a rgue for fi n a l  posit ions o r  to suggest that a part icu l a r  form of governance, 

new or  o ld ,  i s  r ight for Austra l i a .  

My pu rpose has  been to d raw attent ion  to the  complexit ies i nvolved i n  a l l  d i scuss ions  about governance .  

Drawing lessons from events tak ing p lace i n  othe r  cou ntries is  a v ia b l e  pract ice .  It i s ,  however, a com p lex task .  

J u st ice Keane's observat ions  a re i nc isive a n d  he l pfu l i n  cons ider ing a lternatives for the futu re governance of 

Austra l i a .  J ustice  Kea ne expressed the view that  the a bsence of an entrenched B i l l  of R ights i n  the Australian 

Constitution has been a good th ing  for the Aust ra l i a n  po l ity. It may be i nferred from th ose views that J u st ice 

Kea ne has a s im i l a r  view that a constitut ion a l ly e ntrenched B i l l  of R ights shou ld conti n u e  to be a bsent.  

I a m  not so su re.  I have a susp ic ion  that Austra l i a n s  may enjoy th e i r  exper ience of a statutory Charter  of Rights 

and come to fee l  that it deserves greater endorsement and greater p rotect ion than be ing j u st another  Act 

among ma ny. That was Ca nada' s  exper ience after  two decades of a statutory Charter.  Austra l ia may tread a 

s im i l a r  path .  

I th ink that wou l d  be no bad th ing.  

However, i n  every d iscuss ion,  there i s  no such thing as  the l a st word . 

59 See  
60 See <   
6 1  {2004) 219 CLR 562.  
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We a rrive at the house wh ich ,  from the street, looks l i ke a ny other  su b u rban  house .  It's o n ly when we get u p  

c lose to t h e  front d o o r  t h a t  w e  s e e  t h a t  every window is  ba rred and  there a re pamph lets a rranged i n  she lves i n  

the front room .  We a re ushered i nto a n  overcrowded meeti ng room at the  b a c k  o f  the  h o u s e .  It i s  fi l l ed  with 

tattered couches a n d  l o u nge cha i rs .  We a ccept tea a n d  go a n d  j iggl e  o u r  tea bags i n  m ugs bes id e the u rn .  

There is  a tab le  spread with sweet b i scu its and  s l iced ca ke.  There is  a regu l a r  ch i rru p of  b i rds outs ide the 

ba rred windows. Once our tea l ooks a bout  the right co lour  we a l l  sett le  i nto the ava i l ab l e  cha i rs .  After 

awkwa rd ly expla i n i ng our need to record p roceed i ngs we set up our e q u i pment and sta rt on i ntroduct ions .  

Apart from the two of us, there a re a bout e ight other  women  i n  the c i rc le .  We i ntrod uce ou rselves and  exp l a i n  

that  we a re researchers here to ta l k  to the group  of com m u n ity workers a bout  the i r  experiences w i th  ch i l d  

p rotect ion authorit ies .  The workers asse m b led i n  the room work  long h o u rs for a com m u n ity o rga n isat ion .  

They ass ist many refugee and  i m m igrant women;  often the i r  c l i ents a re f lee ing fro m situ ati ons of domest ic  

v io lence and  sexu a l  assa u lt, hence the secu rity preca ut ions on  the wind ows. We ask o u r  lead i n  q uest ion,  

someth ing a long the l i nes of ' i n  what contexts do you dea l  with ch i ld  p rotect ion authorit ies?' We a re not 

prepa red for what we a re to ld . 

Soph ie  te l l s  us soft ly that many of her  c l i ents have been refugees in detent ion centres for a n u m be r  of years 

before coming to Austra l i a .  She  exp l a i n s  that l ots of them have been fight ing for the i r  ch i l d ren  a n d  saving the i r  

ch i l d re n  and  then fi n a l ly they come to Austra l i a, the free cou ntry, the safe p lace, a n d  it i s  here that they a re 

los ing the i r  ch i l d ren .  'What', she says, 'does th i s  do  for re lationsh i ps . . .  fo r trust?' M a ri a  te l l s  u s  that, espec ia l ly  

i n  new and emerging co m m u n it ies, mothe rs have a very i nadeq u ate u n d e rsta n d i ng of l ife i n  Austra l i a .  M any 

have l i m ited l ife ski l l s  because of extended periods spent in refugee camps  and the exposu re to the systems in 

Austra l i a  is  very new. She says that cu ltu re is  often i nterpreted as neg lect. She te l l s  us  a bout  a gro u p  of 

refugees be ing given a crash course on l iv ing in Austra l i a .  The peop le in the  course were shown a mode l  h ouse, 

i n c l u d i ng the m ic rowave and the fridge and so on. This pa rt icu l a r  gro u p  had spent 10-15 yea rs i n  a refugee 

camp, com p letely cut off fro m the world of wh itegoods.  They had l ost th e i r  ski l l s  to look  after the i r  fa m i l ie s .  

They had  been  sta nd i ng i n  a l i n e  to get food and  water for years, l o s i ng  the i r  i ndependence a n d  dec is ion ­

mak ing  power. Th i s  cou rse was the i r  prepa rat ion for the i r  new l ife . After  th is  bas ic  cou rse th i s  g ro u p  of peop le 

were put on a p lane to Austra l i a .  M a ri a  te l l s  u s  that once these peop le a rrive, the i r  k ids  go to school  with l u nch 

boxes packed, perha ps, with on ly a can  of coke and  a l itt l e  cake .  These l u nches a re retu rned home:  th is  i s  not 

how you feed you r  ki ds, th i s  is neglect . . .  and th is  is  how it starts. Accord ing to Ma ria,  these pa rents a re trying 

very ha rd to fit in; it's not just a bout  being poor, but  a lso a bout l a nguage.  Wh i l e  kids l ea rn Eng l i sh  q u ick ly, 

parents often don't .  F am i ly com m u n i cation  brea ks down and  there is  more a n d  more confl i ct .  K ids  cha nge 

q u ick ly, tak ing up a l l  the new norms, wh i l e  pa rents try to hold on to what they know because that's a l l  they 
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have.  Ch i l d ren a re p ick ing u p  the l a nguage, i nformat ion is be ing p rovided to them i n  the i r  schools .  Somet imes  

ch i l d  protect ion authorit ies a re hearing about  potent ia l  issues i n  fa m i l ies through the k ids .  U n less dea lt with 

ca refu l ly, parents fee l  th reate ned and u nsupported and fam i ly  re lat ionsh ips  a re cha l lenged . 

At th i s  po int Soph ie  breaks i n  to em phas ise that of cou rse ch i l d ren  shou ld  not be exposed to r isk a n d  that of 

cou rse cu l tu re shou ld  not overrid e  concerns for the safety of ch i l d ren or wo men .  'But', she says, 'ch i l d  

p rotect ion authorit ies a re i nterven ing without pa rents even knowing what the system offers. Sett lem ent 

progra ms have a lot of i nformat ion  . . .  but  there's not enough t ime to process that i nformat ion or  put it i n  a 

context that m a kes sense .  If you a re ta l k i ng a bout  ch i l d  safety on  the  fi rst week of a rriva l it's not going to m a ke 

a ny sense . '  She  prov ides an  exa mp le  of a wo m a n  with s ix ch i l d re n  who has recently a rrived i n  Austra l i a .  Th is  

wom a n  d oesn't wa nt a b ig h ouse; she wa nts a l l  of her  ch i l d ren s leep ing i n  the sa me room .  She exper ienced 

a rmed confl i ct in her cou ntry of o rig in and she wants to fee l  that her fam i ly a re safe .  Ch i l d  protect ion officers 

see an issue :  there are too m a ny people in the same room and the beds a re on the f loor.  E l ena  breaks i n  with 

yet another  exa mp le :  ' I  fi nd  you h ave to ta l k  to women a bout smack ing and what that is, beca use i n  the i r  

country they smack and  there's noth ing  wrong with  that .  There a re a l ot of  cu l tura l  issues . '  E lena  has  heard of 

ch i l d  p rotect ion workers go ing  i nto the houses of n ew a rriva l s  and  open ing the cupboards and the fridge 

without  exp l anation .  There's no food, the house is  d i rty, but the woman  has eight kids. ' I  have one,' E l ena  

exc l a ims, 'and it's a d isaster. '  She  goes on  to expla i n  that  the fridge is often em pty because vis itors a lways 

come in  and  eat. Whoever comes by has someth ing to eat and  gets offered someth ing  to eat. Although it 

a ppears there i s  not enough, there w i l l  a lways be enough ! M a ria says ch i l d  protect ion workers go i nto a house 

and  say 'Where's the cot? Where's the nappy cha nge tab le?  Where's the stuff . . .  ?' The group  of workers 

gathered l a ughs i n  agreement .  

Fe l i c ity te l l s  u s  that her  service recently ass isted a wo man whose ch i l d ren had been i n  department ca re for a 

long t ime .  From the begi n n ing the ch i l d ren  had  been p laced i n  a n  envi ronment wh ere they cou ld n't ma inta i n  

t h e i r  l a nguage sk i l l s .  Accord ing  t o  Fe l i c ity no effort w a s  made  b y  the  c h i l d  p rotect ion authorit ies t o  make su re 

these ch i l d ren ma inta ined connections with the i r  com m u n ity. The department were not even su re what 

re l ig ious  fa ith the  ch i l d ren had  been brought up with .  As three yea rs went by,  the ch i l d ren gradua l ly lost the i r  

l a nguage ski l l s  and  com m u n icat ion between the  ch i l d ren a n d  the i r mother  had to be through an  i nterpreter. 

U nfortunate ly i nterpreters were not a lways ava i l ab l e  for the i r  mother' s  visits. The department exp la ined  there 

were not enough resou rces.  The mother was d istressed . Perhaps th i s  exp l a i ned why, on her  fortn ightly vis its, 

she p ressed the ch i l d ren to eat the  food she brought with her  - perhaps hop ing for a com mon language.  She 

was a l so a ccused of  'ho ld ing  the ch i l d ren too t ight ly' . Accord ing to ch i l d  protect ion workers, the ch i l d ren d i d n't 

want to see the i r  mother so often,  they d i d n't  l i ke be ing force -fed,  and bes ides vis its wou ld  be fu rther  

contracted soon beca use the  ch i l d ren  were going i nto long-term care a nyway. 

Another  worker, M a ria  aga i n, exp l a i ns  that often women do not have a body l i ke a ch i l d  protect ion 

department i n  the i r  cou ntry of or ig in ,  so there a re a l ot of  m isconcept ions about the powers a n d  ro l es of ch i ld  

p rotect ion workers. Women don't know a bout the  process, they don't even know that they can  ask about  the 

reason why ch i ld  protect ion a uthorit ies are i nterested i n  the i r  ch i l d ren .  They don't know a bout  the i r  rights to 

an i nterpreter .  Maria  exp l a i n s  that i nte rpreters a re often not used so women a re rout ine ly com m u n icat ing 

with ch i ld protect ion workers i n  b roken Engl ish a bout  the comp lexit ies of their  s itu ation . When we ask what 

k ind  of su pport ch i l d  protect ion a uthorit ies do  offer i m m igrant women ,  we a re met with l a ughter.  Even when 

the ch i l d ren a re re moved from them,  the wo men a re often sti l l  n ot c lear  a bout what is  going on .  They don't 

know even  what constitutes ch i l d  ab use, there i s  no c la rity there .  And for m a ny there a re no resou rces 

ava i l a b le  i n  the i r  langu ages. Ange l i na  exp l a i n s  that a ch i l d  protect ion  officer te lepho ned her to fi nd  out a bout 

cross-cu l tura l ly sensit ive cou nse l l i ng services that cou ld  engage with i nterpreters .  Ange l i na  was c lear; there 

was rea l ly noth ing ava i l ab l e  a n d  was to l d  by the ch i l d  protect ion officer 'Oh wel l ,  if there's noth i ng there we' l l  

j u st have to keep t h e  ch i l d . ' 
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Soph ie  sta rts to ta l k  once more i n  her  q u iet but strong vo ice .  Soph ie  had  a n other  c l i ent who was i n  hospita l  

g iv ing b i rth to her  you ngest ch i l d .  The c h i l d ren had been with the ir  father  whi le the ir  mother was i n  hosp ita l ,  

and  one  of the o lder ch i l d ren  had  contacted the po l i ce  with safety concerns .  Ch i ld protect ion authorit ies 

beca me involved and i n  t u rn they had contacted Soph ie .  Soph ie  expla i ned to ch i ld  protect ion  workers that 

the fi rst step  was to engage a n  i nterpreter .  She was met with confus ion and the ch i l d  p rotect ion worker asked 

'How d o  I do  that?' Eventu a l ly a te lephone i nterpreter  was a rranged but  a ccord i ng to Soph ie, ch i l d  p rotect ion 

workers fa i l ed  to fu l ly exp l a i n  the ir  ro le,  the ir  pu rpose o r  the ir  concerns to the mother, leaving th i s  work to 

Soph ie .  U lt imately ch i l d  safety workers be l i eved they had fou n d  a so lut io n :  they wou l d  p lace the ch i l d ren with 

one of the i r  father's  rel atives. The i r  mother was worried a bout this opt ion;  she knew the proposed carer and  

be l ieved she cou ld  be v io lent  to the ch i l d ren ,  so she refused to s ign  the re l eva nt paper  work. Soph ie  

com m u n icated the  mother' s  concerns to the ch i l d  protect ion offi cers.  'We can  get a co u rt i nj u n ct ion ! '  they 

sa id .  Soph ie  i nterpreted this as  a kind of th reat; she descr ibed the ch i l d  p rotect ion workers sty le  a s  'adversari a l  

a n d  int im idat ing . '  Accord ing to Soph ie, when  ch i l d  protect ion workers dea l  with a wom a n  whose fi rst l angu age 

i s  not Eng l i sh ,  they wi l l  sti l l  make as  m u ch effort as  poss ib le  to com m u n icate in Eng l i sh .  One of the other  

workers i n  room la ughs i ron ica l ly a n d  comments that a rrangements w i th  i nterpreters a re ad  hoe at best. 

A l a rge proport ion of the women who access the services and support of the workers we a re ta l k ing to a re 

tempora ry visa ho lders .  Genera l ly th ese women a re enter ing Austra l i a  on the  fam i ly reun ion  stream as a 

pa rtner, ma rry ing a person who is a l ready in Austra l ia a n d  is a l ready a n  Austra l i an  c it izen or res ident . Often 

these women have very l i m ited i nformat ion and u ndersta nd i ng a bout the i r  r ights as  m igra nts i n  Austra l i a .  The 

workers te l l  us  that the i r  c l ients are often very fea rfu l about what wil l  happen  to them if the re lat ionsh ip  were 

to end .  Many of the wom e n  be l i eve they w i l l  be deported . Accord i ng to the workers we spoke to, women are 

often d i rectly m is i nformed by the i r  pa rtners that if they l eave the  re lat ionsh ip  they w i l l  i ndeed be deported 

wh i le  the i r  ch i l d ren  wi l l  re ma i n  i n  Austra l i a .  This issue of m i s informat ion is  part icu l a rly im portant i n  s ituat ions 

where ch i ld protect ion a uthorit ies intervene to protect ch i l d ren  fro m domesti c  v io lence.  Somet imes ch i l d  

p rotect ion workers m a ke u lt imatums to mothers :  that they m ust e i ther  leave the v io lent  home and  go to  

refuge accom modat ion i n  o rder  to keep the i r  ch i l d ren  w ith  them;  o r, if  they choose to stay i n  the  v io lent 

relat ionsh ip, lose the i r ch i l d re n .  To add  fu rther  compl icat ion,  very often the woman's v io lent partner  is  the 

o n ly support .  He  i s  the  o n ly fam i ly, so he  is  the perpetrator and supporter  at the sa me ti me .  M a ny women

with tempora ry visas fee l  trapped with no rea l i st ic opt ions ava i l ab l e .  They th ink the i r  a lternatives a re to stay in  

the v io lent re lat ionsh ip  and  lose the ir  k ids  or  go to refuge and be deported - and  lose the i r  k ids .  M a ny 

women  new to Austra l i a  a l so d on't u nderstan d  Austra l i a n  defi n it ions a bout domest ic  v io lence a n d  women's 

r ights. There is  a l ot of key informat ion m iss ing and  l ea rn i ng such  new concepts mea ns, for m a ny wo men, a 

change to the i r  world view. Cha nging a wor ld view ta kes t ime .  Some wo men with temporary visas a re, not 

su rpr is i ngly, fea rfu l of engagi ng with a uthorit ies even tho ugh they may be i n  d a nger.  Th is  may part ly be as a 

resu l t  of the i r  expe r iences i n  the i r  cou ntry of or ig in and/or refugee camps but a lso, aga in ,  because of a l ack  of 

i nformatio n .  Women may be fea rfu l that if they ca l l  the pol ice to a v io lent domestic  i nc ident, ch i l d  p rotect ion 

services w i l l  arrive o n  the ir  doorstep  to remove the ir  ch i l d ren  and  they wi l l  then  be deported .  Lack  of 

knowledge about  support services ava i l ab l e  to them and  the i r  l ega l  r ights somet imes operate as  d i s i ncentives 

to engage p roper ly with a uthorit ies, and pote ntia l ly  p laces women  and ch i l d ren at risk. 

Fe l i c ity te l l s  us  that her recent experience i s  that when ch i l d  p rotect ion a uthorit ies become i nvolved , they a re 

q u ick to remove ch i l d ren but a l so q u ick  to retu rn them.  The stat ist ics reflect th i s .  Ch i l d  protect ion remova l s  

have i n creased s ign ificant ly i n  recent yea rs .  I n  2001, 18,241 ch i l d ren  were l iv ing i n  out-of-home ca re i n  

Austra l i a, compared with 27, 188 i n  2006; th i s  represents a 37  per  cent i n crease i n  on ly five yea rs .  Remova ls  i n  

s o m e  cases a re n ecessa ry .  However many  short term re mova l s  m a y  not be needed and  desp ite t h e i r  short 

term n atu re, the impacts on the  peop le  i nvolved can  be very s ignificant .  For  exa mp le ,  one c l i ent, whose 

ch i l d ren  were removed o n ly for a few months, l ost her income support which she needed to pay for her 

hous i ng.  At the same t ime  the ch i l d  p rotect ion a uthorit ies told her that if she wanted her ch i l d ren  retu rned 

she would h ave to ma inta i n  her hous ing .  We ask if there is  much  c l a rity fro m ch i l d  p rotect ion a uthorit ies a bout 
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the cond it ions on  wh ich  ch i l d ren  wi l l  be retu rned . E l ena  says that genera l ly there is no  c l a rity. She says that 

women  a re often tota l ly i n  the d a rk .  

One of the i m ped iments to proper engage ment is  the lack of sk i l l ed  workers i n  the ch i ld  protect ion fie l d .  M a ny 

government reports i n  recent yea rs have i dentif ied th i s  issue .  Accord i ng to Fe l i c ity, ch i l d  p rotect ion a uthorit ies 

ta rget new gra d u ates i n  emp loyment d rives. For  examp le, the  Qu eens land Department of Ch i l d  Safety website 

cu rrently advises that gra d uates from socia l  work degrees d o n't need to wait for a vacancy a n d  can app ly for a 

ch i l d  safety officer job  at a ny t ime .  Appa rently 'on the job' i nd u ct ion is provided .  Someti mes soc i a l  work 

stu d ents on 'p lacement' a re worki ng i n  comp lex ch i l d  p rotect ion matte rs with insuffic ient superv is ion  or 

support .  There is a lso a h igh tu rnover of ch i l d  p rotect ion workers which leads to i nconsistent case 

management and a lack of case memory i n  the  orga n isat ion . The combinat ion of be ing i n cred ib ly you ng, 

newly gra d u ated, a n d  m a nag ing very comp lex s i tuat ions, means  that workers often don't  have the right ski l l s  

or  confidence to dea l  appropriate ly with the  s ituat ions they  confront.  The  support workers we  spoke to agree

that being o lder  and more experi enced m a kes a positive d ifference to the re lat ionsh ip  between ch i l d  

protect ion workers and  pa rents. H owever the p rob lems a bout ch i l d  protect ion workers a re not j u st about  

i nexperience .  M a ria  is  concerned that  many ch i l d  p rotect ion  workers stick  to a part icu l a r  set  of  va l u es, l i m it 

assessments to a western m i d d l e  c lass po int of view, have a na rrow view of d iversity, fa i l  to keep a n  open 

m ind ,  a n d  a re, consequent ly, fa i l i ng  i n  the i r  job .  

Th is retu rns the  d iscuss ion to the q u est ion  of cu ltu re .  E lena  points out  that fam i ly structu res and  ro les vary 

between cu ltu res. Often members of the extended fa m i ly a n d  extra ch i l d ren a re l iv ing in the house .  There may 

be d ifferent expectat ions  about ch i l dren .  Emot iona l  shari ng between pa rents and  ch i l d ren is  goo d th ing to do 

i n  some cu ltu res; i n  othe r  cu ltu res, it is not the same .  Sometimes peop le  have a d ifferent way of do i ng th ings .  

Ch i ld  protect ion workers may not understa nd the  d ifferent ro les ch i l d ren have i n  fa m i l ies; i n  some fa m i l ies 

o lder ch i l d ren may have respons ib i l it ies for you nger ch i l d ren .  Fe l i city gives the exa mp le  of a ch i l d  p rotect ion 

worker  see ing a need for ch i ld  p rotect ion i ntervent ion when she  observed a sma l l  ch i ld  ca rry ing a younger 

s ib l ing down the  sta i rs, and when smal l  c h i l d ren  are going to the park without the i r  mother .  Deve lopm enta l  

ages of ch i l d ren  may be a lso be d ifferent, wh ich may lead to d ifferent expectat ions, espec i a l ly where ch i l d ren 

have been exposed to tra u m a  and war and a re world ly-wise i n  comparison to other  Aust ra l i an  ch i l d ren .  Sophie 

notes ' It 's about  informat ion,  keeping an  open mind;  it's n ot j ust about  what you see. '  Soph ie  says that these 

concerns shou ld  be d iscussed and c la rified,  and i nformat ion excha nged, but they someti mes become ch i l d  

protect ion i s sues  rather  than  i nformat ion sha ri ng opportun it ies .  

In many of the  s ituat ions these workers deal  with, they concede that ch i l d  protect ion a uthorit ies have a 

legit i mate ro le .  However they a rgue that the  trajectory of ch i l d  p rotect ion i nte rvent ion cou ld  be so d ifferent -

and  much  less d ramat ic  - if there was better  com m u n i cat ion,  better  i nformat ion sharing, better engagem ent 

with i nterprete rs, proper exp l anat ions about what is  going on and what options  a re ava i l ab l e ,  and  a greater 

u ndersta nd i ng of working i n  a cross-cu ltu ra l  fra mework. Com m u n ity organ isations  that support women in 

the i r  dea l i ngs with ch i l d  protect ion orga n isat ions  a re u nder-resou rced and the workers were wel l aware that 

the women  they ass isted were 'j u st the tip of the iceberg' . 

Med ia  a n d  govern ment- in it iated i n q u i r ies a round  Austra l i a  have accused ch i l d  safety departments of fa i l i ng 

ch i l d ren by a l lowing them to rema i n  i n  abusive or neg lectfu l ho mes .  I n  response to such crit i c ism, ch i l d  

protect ion workers have  come u nder  p ressu re to take d efens ive and  adversa r ia l  act ions  and  to remove 

ch i l d ren from the i r  parents .  Howeve r, it may be that such a focu s  a ctu a l l y  contri butes to fam i ly dysfu nct ion, 

socia l  d i sharmony and system d i strust .  A ch i l d  p rotect ion system focused on support i ng, com m u n i cat ing and  

sha r ing i nformat ion with fa m i l ies, where workers a re wel l -t ra ined,  supervised and  supported, and  have a l ong­

term com m itment to the i r  jobs may promote better  long-term wel l -be ing for ch i l d ren,  the i r  fa m i l ies and  

society. 
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O u r  t ime  i n  th i s  o ld  house has ru n out, ou r  u n d ru n k  tea is co ld  a n d  the b i rds a re st i l l  s ing ing outs ide the ba rred 

windows. We pack up o u r  record ing e q u i pment and say o u r  good byes.  E l ena's  words stay with us as  we wa l k  

i nto t h e  sunsh ine .  S h e  says: 'The k ind  o f  engagement fa m i l ies experience sets a pattern for how they a re going 

to sett l e  i n  th is cou ntry .  If you have a system where people fee l  l et down beca u se they don't  understa nd,  

where they a re out  of the ir  depth,  how wi l l  they bu i l d  fa ith i n  existence here i n  Austra l i a ?  The engage ment i s  

cr it ica l ;  it shou ld  be respectfu l a n d  sound, and  i nc l u s ive . '  

For  a fu l l  report on  th i s  research  see Mothers and the Child Protection System at :  

 l aw .   ed u   eh   
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Protection v Prosecution: A Commentary on the Domestic and Family 
Violence Protection Act 

Elizabeth Harvey 

Elizabeth Harvey undertook the JA TL Magistrates Work Experience Program with Magistrate O'Shea in the 
Brisbane Magistrates Court. Her essay was the winning entry in the JA TL Magistrates Work Experience 
Program student essay competition for 2009. 

Domest ic and  fa m i ly v io lence reflect a h igh ly  u n p leasant and  u nfortu nately widespread aspect of o u r  society : 

that of harm a n d  a buse occu rr ing with i n  what shou ld  be the safety of the home.  Its preva lence can be seen by 

the l and mark study i nto domest ic  vio lence con d u cted by the Austra l i an  Bureau of Stat ist ics i n  1996 which 

revea led that 23 per cent of wom e n  who had  ever been marr ied o r  i n  a de  facto re l at ionsh ip  had  exper ienced 

v io lence by a partner  at some time d u ring  the re lat ionsh i p .  1 Although efforts such as the Fed era l

Govern ment's 2005 'Vio lence Aga in st Wom e n :  Austra l i a  Says No' ca mpa ign have ra i sed awa reness of  domest ic 

v io lence, it often rema ins  h i dden  and p rivate due to its very natu re .  The shame, fea r, iso lat ion and l ack  of 

support fe lt by v ict ims ensu res that domestic  vio l ence is ch ron ica l ly u nderreported, 2 add ing  to the consp i racy

of s i l ence .  It was on ly  d u ring  my t ime with Magistrate O'Shea o bservi ng app l icat ions for d omest ic  vio lence 

protect ion orders that I tru ly  beca me aware of both i ts  preva l ence a n d  i m pact.  For vict ims of domestic 

vio lence the law can offer, at least in theory, both p rotect ion through c iv i l  remed ies and p u n ishment of the 

perpetrator th rough cri m i n a l  law. There i s  tens ion between  this d ichotomy, however, with civi l protect ion 

o rde rs forming the ma in  response to domestic v io lence, at the expense of c rim ina l  p rosecut ion .

T h e  Domestic Violence (Family Protection) Act 1989 w a s  i ntrod uced i n  Qu eens land t o  provide  for civi l domestic  

v io lence p rotect ion o rders .  S im i l a r  leg is lat ion has  been i ntroduced i n  a l l  Austra l i a n  ju risd i ct ions, 3 a move wh ich

bega n i n  the 1980s a n d  1990s i n  response to cr it ic isms of the c rim i na l  j ust ice syste m's fa i l u re to protect 

women fro m v io lence .4 S ince th i s  t ime there have been 'second-generat ion reforms' of these civi l protect ion

frameworks, widen ing both the scope of vio lence  and  the types of re lat ionsh ips  covered by the orders .  5 The 

Domestic Violence (Family Protection) Act 1989 was amended i n  1999 to i nc l ude  same-sex relat ionsh ips . 6

Amendments commenc ing  i n  2003 re-tit led  it the  Domestic and Family Violence Protection Act (DFVPA) a n d  

extended c ivi l i nj unctive re l i ef to a b u s e  i n  non-spousa l  domesti c re lat ionsh ips, br ing ing Queens land 

su bsta ntia l ly i n  l i ne  with  the othe r  states a n d  territor ies .  7 These c iv i l  remedies  i m pose co u rt ordered restra i nts

on the  respondent, a i m ing to protect the aggrieved by prevent ing the respondent fro m certa i n  act ions, such  as  

contact ing them or  be ing i n  the i r  c lose  v ic in ity. 8 As  c iv i l  remed ies, the bu rden  of  proof to atta i n  them is

1 J a ne M u l roney, 'Austra l i a n  Statistics o n  Domestic V io lence' (Australian Domestic and Family Violence Clearinghouse,

2003) 1. 
2 I b id 4-5. 
3 Crimes Act 1900 ( N SW);  Crimes (Family Violence) Act 1987(Vic); Restraining Orders Act 1997 (WA) ; Domestic Violence Act

1994 (SA); Family Violence Act 2004 (Tas); Domestic Violence and Protection Orders Act 2001 (ACT) ( rep lac ing the 
Domestic Violence Act 1986); a n d  Domestic Violence Act 1992 ( NT) . 

4 Be l inda Feh l berg and  J u l iet Behrens, Australian Family Law: The Contemporary Context ( 2008) 198.

5 I b i d .  
6 Sa l ly Kift, 'A  New Era i n  Vio lence Protect ion fo r Queens l anders' (J u ly  2003)  Proctor 21 ,  21 .

7 I b i d .  
8 Heather Douglas and  Lee Godden  ' I nt imate Pa rtner V io lence :  Tra nsforming H a rm i nto a Cri me' (2003)  10(2) E Law -

Murdoch University Electronic Journal of Law [3] .  at 
14 August 2003 . 
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satisfied by the ba l ance of proba b i l it ies . 9 H owever, a b reach of a term of the  order  becomes a cr im i n a l  offence,

expos ing the respondent to c ri m i n a l  prosecut ion, wh ich m u st be p roved beyond a reasonab le  d o u bt.  

Statist i ca l ly, women a re m uch more l i ke ly to be the v ict ims  of domest i c  v io lence, with their m a l e  pa rtners as  

the perpetrators. 10 Th is  was i l l ustrated i n  the  app l icat ions for domestic v io lence protect ion orde rs from the

Br isbane  Magistrates Cou rt i n  2001, where i n  79. 7 per  cent of cases, the  aggrieved was a fem a l e  spouse and in  

80.7 per  cent of cases the  respond ent was a male spouse . 11 As Heathe r  Doug las  and Lee Godden a rgue, th is

data makes it c l ear  that domestic v io lence i s  a gendered i ssue . 12 Th is  gender-spec ific natu re of domesti c

v io lence is a rea l ity that  needs  to be taken  i nto account i n  the  lega l response to domestic vio l ence, yet the  

recent amendments a re sti l l  i m portant deve lopments i n  exten d i ng protect ion for a l l  fo rms of fa m i ly v io lence .  

A lthough it was fa r more common to see women seeki ng protect ion orders aga inst the i r  ma le ex-pa rtners, 

d u ring  my t ime in cou rt I a l so saw app l icat ions made  by men  aga inst the i r  ex-gi rlfri ends  (th is  was rare, but 

some male respondents d id make cou nter-c l a ims  for protect ion orde rs aga inst the fema le  aggrieved) ;  by a 

granddaughter aga inst her  grandfather; by a woman  aga i n st her  former fe ma le  partner; a n d  by an  e lderly  man  

aga inst h is  son . 

P rotect ion orders a re ava i l ab l e  for the  fo l l owing fou r  domest ic  re lat ionsh ips  between two peop le :  a 'spousa l '  

re lat ionsh ip ;  a n  ' int imate persona l '  re lat ionsh i p; a 'fa m i ly' re lat ionsh ip; o r  an  ' inform a l  ca re' re lat ionsh i p . 13 A

'spousa l '  re lat ionsh ip  covers peop le  who a re cu rrently or h ave previous ly been m a rried or i n  a de facto 

re lat ionsh ip . 14 It  a l so i n c l u des the b io log ica l  parents of a ch i l d ,  i rrespective of whether  there i s  or was any

relat ionsh ip  between them . 15 There a re two types of  ' int imate persona l '  re lat ionsh ips  def ined i n  the DFVPA . 

The fi rst ar i ses if two persons a re o r  were engaged to be ma rr ied to each other, i n c l ud i ng a betrotha l  u nder  

cu l tura l  or re l ig ious tra d it ion . 16 The second exists if two persons date or  d ated one a n other  a n d  the i r  l ives a re

or were en meshed to the  extent that the act ions of one  of them affect or affected the act ions  or l ife of the 

other . 17 Th is  re lat ionsh ip  does not have to be of a sexu a l  n atu re, 18 and the  cou rt may look to the  c i rcumstances

of the  relat ionsh ip  such  as  trust and com m itment, i ts  l e ngth,  and  the  frequency of contact and i nt i macy

between the persons i n  d ete rm in i ng whether it does a m o u nt to a n  int imate person a l  re lat ionsh ip . 19 A 'fa m i ly'

re lat ionsh i p  exists between two persons where th ey a re re lat ives. 20 'Re lative' i s  defined  broad ly as  someone

who i s  ord i na ri ly u nde rstood to be or  to have been connected to the person by b lood or  m a rriage ( here 

ma rriage i nc l udes  rel atives th rough de  facto rel at ionsh i ps) o r  a nyone  reasonab ly  d efined as  a re lative. 21 The

last category of domest i c  re lat ionsh ip  i s  an ' informa l  care' re lat ionsh ip, wh ich a rises where one person is  

depend ent on another  person who he lps them with a n  activity of d a i ly l iv ing req u i red due to d isab i l ity, i l l ness 

9 Domestic and Family Violence Protection Act 1989 (Qld )  s 9.

10 Renata Alexa n der, Domestic Violence in Australia: The Legal Response (3 'd ed, 2002) 4; Heather Douglas a n d  Lee Godden,  
'The Decrim i na l i sat ion of Domestic V io lence :  Exa m in ing  the I nteraction  between the Crim i na l  Law and  Domestic V io lence' 
(2003) 27 Criminal Law Journal 32, 36 .  For d iscuss ion see Feh l berg a n d  Beh rens, a bove n 4, 179-183, 193-197 .  For a ma le  
account of domestic v io lence see : Peter O lszewski, 'V io lent Femmes' ( March 1999)  2 (5 )  Men 's Health 114-119

 at 22 J u ly 2009 . 
11 Douglas and Godden,  a bove n 10, 36.
12 I b i d .
13 Domestic and  Family Violence Protection Act  1989 (Q ld )  s 1 1A. The  last th ree of these a re the new types of domestic 

re lat ionsh ips, wh ich  o n ly came into effect in 2003 with the most recent amend ments:  Kift, a bove n 6, 21 .
14 Domestic and  Family Violence Protection Act  1989 (Qld )  s 12 .  See  a lso Queens la nd  Government Depa rtment of 

Com m u n it ies, 'The Domestic and Family Violence Protection Act 1989: Legis lat ion Exp la i ned' (J u ly  2008) 4.
15 Domestic and Family Violence Protection Act 1989 (Qld )  s 12 .

1 6  Domestic and Family Violence Protection Act 1989 (Qld )  s 12A( 1 ) .
17 Domestic and Family Violence Protection Act  1989 (Qld )  s 12A(2 ) . 
18 Domestic and Family Violence Protection Act 1989 (Qld )  s 12A(2 ) .

1 9  Domestic and Family Violence Protection Act  1989 (Qld )  s 12A(3 ) . 
20 Domestic and Family Violence Protection Act 1989 (Qld )  s 12B .
2 1  Domestic and Family Violence Protection Act  1989 (Qld )  s 12B .  I n  determ i n i ng who can reasonab ly be defi ned as  a 

're lat ive', the DFVPA exp l i c it ly notes that th i s  m ight be wider fo r Aborigi na l  peop le, Torres Stra it I s l anders, members of 
non-Eng l i sh  speak ing backgrounds  a n d  peop le  with pa rticu l a r  re l ig ious be l iefs . 
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or i m pa i rment. 22 Th i s  care m ust be provided i n  a n  i nforma l  way, a n d  care provided u nder  an  a rra ngement is

not covered . 23 An inform a l  care re lat ionsh ip  sti l l  exists where a carer rece ives payment from the

Commonwealth Govern ment, 24  but  cannot exist between a ch i l d  u nder  18 and  the i r  parent . 25

Where one  of these domest ic  re lat ionsh i ps exists, the court can m a ke a protect ion order if  satisfied that an act 

of domestic v io lence has  been  com mitted aga inst the aggrieved a n d  that the respondent is l i ke ly  to com m it a n  

act o f  dom est ic  v io lence aga in ,  o r  is l i ke ly t o  carry o u t  a th reat t o  com m it a n  act o f  domestic v io lence .  2 6

'Domest ic  v io lence' is  d efi ned broad ly, cons ist ing of a cts or th reats of wi lfu l i nj u ry, wi lfu l d a m age to the other  

person's property, int imidat ion or  h a rassment of the other person ,  or  i ndecent behaviou r to the oth er  person 

without  consent.  27 Where a protect ion orde r  is  made, the sta n d a rd order is  that the  respondent must be of

good behaviou r  towa rds the aggrieved and m u st not commit dom est ic  v io lence .  28 The respond ent must a lso

comply with any other  cond it ions i m posed by the cou rt . 29 These can i n c l ude :  be ing of good behaviour  and not

comm itt ing an  a ct of dom est ic  v io lence to any named person;  be ing proh ib ited from be ing in or near premises 

where the aggrieved or  a na med person may be; be ing proh i b ited from approach ing the aggrieved; and be ing 

proh ib ited from contacti ng the aggrieved o r  a ny named person .  

W h e n  faced with a n  app l icat ion for a protect ion orde r, a respondent m a y  agree t o  t h e  order  m a d e  aga inst 

them a n d  can choose to do so by consent ing without adm iss ion of the  facts i n  the  app l icati on .  If th i s  i s  the 

case,  the magistrate wi l l  m a ke a dec is ion about  the p rotect ion order's cond it ions .  I f  the respondent d isagrees 

with the protect ion order, it wi l l  be  set down for hear i ng, at wh ich  the magistrate wi l l  l i sten to the evidence of 

both part ies and determ i n e  whether  to i ssue  an order. P rovis ion i s  a l so made  i n  the DFVPA for temporary 

protect ion orders .  If the respondent has been served with the app l icat ion,  a temporary protect ion order wi l l  

be made  if the cou rt is satisfied that a n  act of domesti c  v io lence has  been comm itted aga i nst the aggrieved .  30

Where the respondent has  not been served, a tempora ry order w i l l  be made  if, in add it ion to be ing satisfied 

that a n  act of domest ic  v io lence has  occu rred, the cou rt it i s  sat isf ied that the aggrieved o r  a named person is 

i n  danger of persona l  i nj u ry, o r  the property of the aggrieved or  a named person i s  i n  da nger of su bsta nt ia l  

d a mage. 31 These te m porary orders a re usefu l measures to p rotect the aggrieved pr ior  to a hearing  or  where

they have been u nab le  to fi nd  the respondent to effect serv ice .  The DFVPA a lso p l aces a d uty on  po l ice officers 

to investigate the  c i rcu mstances if they be l i eve a person is a n  aggrieved a n d  if sat isfi ed of th is  on the ba l ance 

of probab i l it ies, they may then app ly  for a p rotect ion order to protect the aggrieved .  32

Civi l  p rotect ion orders a re an i m po rtant part of a d d ress ing domest i c  v io lence .  In the 2007 -2008 fi na nc ia l  year, 

23,836 app l icat ions for protect ion orders were lodged in Qu eens l and .  33 Of these, 1,544 were lodged at the

Br isbane M agistrates Cou rt .  34 P rotect ion orders have r isen i n  popu la rity, with a 36.2 per cent increase i n  the

n u mber  of app l i cat ions and a 42. 1 per cent i ncrease i n  the n u m ber  of p rotect ion o rde rs made  over the past 

22 Domestic and Family Violence Protection Act 1989 (Qld)  s 12C.  
23 Domestic and Family Violence Protection Act 1989 (Qld)  s 12C .  Th is  mea ns that ca re w i l l  not be covered where it i s  

provided by a commun ity-based orga n isat ion such a s  Mea ls  on Wheels  o r  B lue  Ca re, o r  by i nstitut ions such as  nu rs ing 
homes :  Kift, a bove n 6, 21 .  

24 Domestic and Family Violence Protection Act 1989 (Qld)  s 12C(6) . 
2s Domestic and Family Violence Protection Act 1989 (Qld)  s 12C(S ) .  
2 6  Domestic and Family Violence Protection Act 1989 (Qld )  s 20 .  
27 Domestic and Family Violence Protection Act 1989 (Qld)  s 1 1 .  
28 Domestic and Family Violence Protection Act 1989 (Qld)  s 17 (a ) .  
29 Domestic and Family Violence Protection Act 1989 (Qld)  s 17 (b ) .  
30 Domestic and Family Violence Protection Act  1989 (Qld)  s 39A. 
31 Domestic and Family Violence Protection Act 1989 (Qld) s 390 .  
32 Domestic and Family Violence Protection Act  1989 (Q ld )  s 67 .  
3 3  Magistrates Cou rt of Queens l and, Annual Report 2007-2008, 9 .  It  i s  unc lear  i n  how many of these cases protect ion 

orders were gra nted .  For the 2007-2008 fi na nc ia l yea r, 32,081 protect ion orders were made, but th i s  figu re i nc l udes both 
tempora ry protect ion orders a n d  fi n a l  p rotect ion orders, a s  well a s  var iat ions to protect ion orders, and in ra re cases, 
orders revoking protect ion orders .  See p 78 'Gra p h  1: B rea kdown of orders made 2007-2008' . 

34 I b i d  77 .  
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seven years .  35 As research con d u cted by H eather Doug las a n d  Lee Godden  has  fou n d, it has  becom e  pr imar i ly

these o rde rs and  not the  genera l  c rim i na l  law that regu l ate most aspects of  v io lence between  i nti mate 

partners . 36 Their research demonstrates that domestic  v io le nce is  rarely rega rd ed as  cri m i n a l  behaviou r  u nder

the Qu eens land Cri m i n a l  Cod e . 37 Doug las  and  Godden a n a lysed 694 app l i cat ions for dom est ic  v io lence orders

from the  Br isbane  Mag istrates Court i n  200 1 and  then categorised the v io lence from the  factua l  c i rcu mstances 

i n  the app l i cat ion to offences u nder  the  Crim ina l  Code .  38 They fou n d  that i n  o n ly seven {l per  cent) of these

court fi les  were th ere notes that recorded a po l ice i nvest igat ion i nto the  poss ib i l ity of laying c ri m i n a l  charges 

and that in on ly  th ree of these m atte rs (0.4 per cent) were cri m i n a l  charges actu a l ly l a i d .  39

The u nfortu nate conseq uence of c iv i l  protect ion orde rs is the  apparent decri m i n a l isat ion of domest ic  vio lence .  

Re l ia nce on  civi l orders i n stead of  crim i na l  p rosecut ion means  that d omestic v io lence i s  rare ly  treated as a 

crime .  I n  th i s  way, the  symbo l i c  ro le of the  c rim ina l  law i n  l abe l l i ng someth ing as u n a ccepta b le  i n  society is  

denied to domesti c  vio l ence vict ims .  The use of the cri m i n a l  law is  i m portant for i ts  deterrence factor, and 

when app l ied to d omest ic v io lence p l ays a ro l e  i n  p u b l i c ly condemn ing v io lence i n  the home. It  has  a l so been 

a rgued that a pp ly ing the  crim ina l  l aw to domest i c  vio l ence i nc re ases pol ice accounta b i l ity for the  p rotect ion of 

women  and  gives po l i ce  incent ive to treat domestic vio l ence more ser ious ly . 40 Domest ic  v io lence workers

i nterviewed by Doug las  a n d  Godden were eager to have domestic v io lence n a m ed as a cr ime,  to 'send a 

message that it's not okay' and to he lp  'make domestic v io lence be seen as a pub l i c  i ssue and  not j u st a p rivate 

issue' .41 One worker went so fa r as  to say that the i ntrod u ct ion of the leg is lat ion had actua l ly assisted i n

legit i m is ing domestic v io lence b e i n g  s e e n  as someth ing o uts ide the c rim i na l  law. 42 This reflects a n  i m portant

need to see acts of domest ic  v io lence treated as  cri m i n a l  conduct and not as  someth ing lesser than 'rea l '  

assa u lts or  damage beca use they occu r i n  the privacy of the home. This  idea  i s  i n  accorda nce with cr it ic ism of 

the term 'domest ic  v io lence' as  'd omestic' can be seem to q u a l ify and red uce the v io lence suffered . 43

The fa i l u re to treat dom est ic  v io lence a s  a cri m e  is part icu l a rly pert inent where there i s  a breach of a domestic 

v io lence o rder. A lthough b reach ing  a domestic v io lence order can resu lt in cri m i n a l  pena lt ies, the abuse needs 

to have occu rred at least twice (once to satisfy the req u i rements for the  app l icat ion a n d  once to a m o u nt to a 

breach )  and  the cri m i n a l  prosecut ion is then for breach of the o rder  a n d  not for the abuse  that occu rred .  Aga i n  

there i s  a fa i l u re to treat the v io lence as  c ri m i n a l .  This is revea led  i n  a study b y  Heather  Doug las  of 64S fi les  of 

prosecut ions for breach of domestic v io lence at the Bri sbane, Been le igh a n d  South port Magistrates Cou rts i n  

the s i x  month per iod from 1 J u ly 200S t o  3 1  Decem ber 200S.44 O f  t h e  3SO o f  these fi les  fo r w h i c h  Qu eens land

Po l i ce  data p rovided descr ipt io ns, i n  193 {SS per cent )  the b reach was l a be l led assau lt, yet  i n  on ly 16 (S  per  

cent )  of these cases was the  d efendant  a lso charged with  assa u lt a n d  i n  on ly 14 (4 per  cent )  of these cases 

fou n d  gu i lty.45 Of the  116 {33 per  cent) of fi les  descr ibed as  c ri m i n a l  d a m age, on ly 9 ( 3  per cent) were cha rged

as such ,  with o n ly 7 (2  per cent) fou n d  gu i lty.46 For the 61  (17 per cent) sta l king  offences, no cha rges were

35 Ib id 9 .  These a re the previous seven yea rs from the 2007-2008 fi na nc ia l yea r, with figu res i nco rporat ing the 2008-2009 
fi nanc ia l  yea r not yet ava i l a b le .  

36 Doug las  and Godden,  a bove n 8, [3 ] .  
37 Douglas a n d  Godden,  above n 10 .  
38 I b i d  37 .  
3 9  I b i d  37;  Doug las  a n d  Godden, a bove n 8, [5] . 
40 Heather Douglas, 'The Crim i na l  Law's Response to Domestic V io lence :  What's Go ing On?' (2008) 30 Sydney Law Review

439, 443; Hayley Katzen, ' It's a Fa m i ly Matter, not a Po l ice Matter :  The Enfo rcement of P rotect ion Orders' (2000) 14 
Australian Family Law Journal 1, 15; Douglas a n d  Godden,  a bove n 8, [19] . 

41 Douglas a n d  Godden,  above n 8, [16] . 
42 I b i d  [17] . 
43 Feh l  berg and  Behrens, above n 4, 178.  
4 4  Heather Douglas, 'Not a Cr ime L ike Any Other :  Sentenc ing Breaches of Domest ic  Vio lence Protect ion Orders' (2007) 31  

Criminal Law Journal 220.  
4 5  Douglas, a bove n 40,  450. 
46 I b i d .  
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l a i d .47 Civi l protection  orde rs thus  create a fra mework where i n  p ract ice the fa i l u re to o bey a cou rt order  is

seen as  more serious than the  act of domest i c  v io lence itse lf. 

F u rther  i nj u st ice occu rs i n  the  sentenc ing for breaches of protect ion orders .  Although breaches of protect ion 

orders are an  exception to the l ow rates of c ri m i n a l  prosecut ion for domest ic  vio lence, with over 8,000

breaches prosecuted in 2005, 48 the pena lt ies for these breaches a re usua l ly q u ite low. U nder  s 80 DFVPA the

maxi m u m  pena lty for breach of a n  order is  one  year i m prisonment, a lthough th is i ncreases to two years for a 

th i rd or su bsequent convict ion with i n  th ree yea rs. Doug las' resea rch found  that 42 per cent (270) matters 

resu lted i n  fi nes, the majority of wh ich (32 per  cent, 206) were less than  $500.49 She a rgues that fi nes a re an

inappropri ate pu n i shment, u n l i ke ly  to p rotect the v ict im or deter o r  reha b i l itate the pe rpetrator,  and  that  fi nes 

a re often pa id  out of fam i ly income o r  money that shou ld  be pa id as  ch i ld support .  50 Douglas supports

i ntermed iate pena lt ies ( i ntens ive correct ion orde rs, com m u n ity service orders and  p robat ion orders) for the i r  

rehab i l itative nature . 51  These  were  more co mmon ly awa rded at  the South port and  Been le igh M agistrates

Cou rts where perpetrator progra ms are ava i l ab l e, than  at the Br isba ne M agistrates Cou rt where there is  no 

equ iva l ent progra m . 52 That i n  40 per  cent of cases a convict ion was not record ed i l l ust rates that there i s  a

fa i l u re to take b reaches of p rotect ion  orders ser iou sly. 53

Va r ious factors contr i bute to the  l ack  of prosecut ion of domestic v io lence .  The c rim i na l  law req u i res the h igher  

standa rd of proof, of proof beyond reasonab le  d o u bt .  Th is  can  be d iffi cu lt to satisfy i n  domestic v io lence cases 

as  the prosecutor's case genera l ly re l ies on the v ict im's  test imony .  I n  m a ny cases, domest ic  v io lence vict ims  do 

not wish  to have the perpetrato r p rosecuted . Th i s  may be due to the  i ntercon nectedness of the vict im a n d  the 

perpetrator - the part ies may have made u p, or  the vict im may n ot want the perpetrator ( u sua l ly her  part n e r) 

i m pr isoned or fi ned,  both measures that may affect the  fa m i ly  fi nances.  54 The v ict im may a lso be int im idated,

or  fea r  reta l i at ion .  55 Wh i l st other  forms of evid ence a re ava i l ab l e, such as  po l ice offi cer testi mony and

docu mentat ion of  i nj u r ies, there can b e  prob lems with these.  5 6  For exa m p le, po l ice reports may be

incomp lete, o r  mere ly take  down the v ict i m's state ment . 57 M a ny domestic v io lence vict ims forgo med i ca l

treatment, or l i e  a bout the  causes  of  the i r  i nj u r ies d u e  to emba rrassment .  Med i ca l  records may a l so  be  

incomp lete and  thus  u n usab le  i n  cou rt. 58

Wh i l st the lack  of vict im test imony is a factor  i n  the po l ice or p rosecutor's dec is ion not to p rosecute, po l ice 

attitudes a lso p lay a ro le i n  the u nderuse of the crim ina l  l aw i n  a d d ress ing domesti c v io lence.  Although there 

a re d ifficu lt ies i n  gather ing evidence to p rosecute, domesti c v io lence workers interviewed by Douglas and  

Godden to l d  of a re l u ctance by po l ice to  gather  evidence and  a fa i l u re to treat domest ic  v io lence as they wou ld  

another  c r ime  scene .  59 As  Doug las  and  Godden  a rgue ' [ i ]t i s  te l l i ng that, i n  spite o f  the fact that po l ice fi nd  a

c iv i l  sta ndard of p roof to support v io lence or th reats of vio l ence, there is usu a l ly no  correspond ing  

i nvestigation  i nto the  possi b i l ity of  a cri m i n a l  a ct' . 60 They a lso d eta i l  experi ences of  v ict ims not  be ing to ld

4 7  Douglas, a bove n 40, 450.  
48 Douglas, a bove n 44, 220.  
4 9  Douglas, a bove n 40,  465.  
50 Ib id;  Douglas, a bove n 44, 227.  
51 Douglas, a bove n 44, 233 .  
52 I b id,  228-230.  
53 I b id,  230.  
54 Alexa nder, a bove n 10, 32 .  
5 5  I b i d .  See  a lso Andrea M Kovach, ' P rosecutor ia l U se  of Other Acts o f  Domestic V io lence fo r P ropensity Pu rposes: A Brief 

Loo k  at its Past, P resent and Futu re' (2003) University of llfinois Law Review 11 15, 1126 .  
56 Kovach, a bove n 54,  1127 .  
57 I b id .  See a lso Katzen, a bove n 40,  2, 19 deta i l i ng sto ries of domestic v io lence vict ims who wou ld  report b reaches of  

orders to po l ice, who wou ld  o n ly write it i n  'the i r  l itt le  book', without ta king statements o r  do ing a nyth i ng fu rther .  
58 Kovach, a bove n 55, 1127.  
59 Douglas and Godden,  a bove n 10, 41 .  
60 I b id,  36.  
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a bout the i r  r ight to m a ke a comp la int a bout  a c rim ina l  charge, a n d  the erroneous  percept ion generated by the 

pol ice that they m u st choose between e ither crim i na l  cha rges or  c iv i l  p rotect ion .  61 A s im i l a r  experience of

po l ice attitudes was i l l u strated i n  a study cond ucted i n  1999 i n  N ew South Wales i nto breaches of c iv i l  o rd ers. 

This study revea led  a h igh l evel of po l ice re l u ctance to prosecute breach es, officers be ing infl uenced by the i r  

attitudes to wo men a n d  to non-custod i a l  fathers, as  we l l  as  a tendency to see breaches  as  'm inor' o r  

'techn i ca l ' ,  d esp ite the vict im's terror at experienc ing the b reach . 62 There  is  a l so evid ence of a pred isposit ion

of pol ice to perceive v ict ims  as  unwi l l i ng  to p rosecute, without  a scerta i n i ng whether  th is is  the case .  63

These prob lems with the  cri m i n a l  j u st ice system were the reason for the i ntrod u ct ion of c iv i l  protect ion 

orders .  There i s  a n  esta b l i shed recogn it ion that spec ia l ist responses a re needed,  as  the crim i na l  l aw as it exists 

is  not a lways i dea l ly su ited to add ress the complexit ies of domest ic  v io lence .  D ifferent j u risd ict ions have 

moved towa rds i ntegrated cri m i n a l  responses .  The fi rst spec ia l ised fa m i ly vio l ence cou rt, the W inn i peg Fam i ly 

V io lence Cou rt, was estab l ished i n  M a n itoba, Ca nada  in 1990. It emphasises p rotection  a n d  fast case 

p rocessi ng, with a spec ia l ised p rosecutor ia l  u n it, ta i lo red courtrooms, a d ist i n ct fa m i ly v io lence probation u n it, 

support and  advocacy p rogra ms for those affected by fa m i ly v io lence, and  a p ro-a rrest po l icy. 64 In Austra l ia ,

the Austra l i a n  Cap ita l Territory's Fam i ly V io lence I ntervent ion Program (ACT FVI P )  a ims  to i m p rove the 

effect iveness of the  cri m i n a l  law's  response to domest ic  vio l ence .  The progra m invo lves cont inuous  v icti m 

support, emphasis on improved prosecutori a l  pract ice a n d  the creat ion  of a Fami ly  Vio lence Magistrate to 

oversee and  manage a spec i a l ised weekly hearing  p rocess.  65 Th is  i ntegrated cri m i n a l  response has  not yet

occu rred in Qu eens land ,  a lthough a Speci a l i st Domestic V io lence L ist p i l ot has recently been esta b l i shed at the 

Rockha m pton Magistrates Court . 66 Th is  works with i n  the fra mework of civi l o rders, t ry ing to access pre­

sentence domestic  vio lence counse l l i ng  and  progra ms for offenders who breach domestic v io lence orde rs .  6 7

The p i l ot adopts i nterstate a n d  overseas deve lopments with i n  the cu rrent fra mework, assess ing the  via b i l ity of  

a spec i a l ised dom est ic  v io lence cou rt .  68

Civi l remed ies, especi a l ly when backed u p  with a strong p rosecutori a l  response for b reaches, have some 

adva ntages over the  cri m i n a l  law. The process for obta i n ing  a protect ion order  i s  much faster than it wou ld  

take for crim i na l  dom est ic  v io lence matte rs to be hea rd i n  cou rt, with u rgent app l icat ions a lso ava i l a b le .  69 With

civi l orders, the key emphas is  is  on  the safety of vict ims, 7° which is  often of more i m portance to them than

crim i na l  prosecut ion .  P rotection  orders have been effective, 71 a n d  offer a response sought  by many  vict ims .  72

The c iv i l  sta ndard of p roof a l so  means  that they are eas ier  to atta i n .  In practi ce, I fou n d  the  awa rd of 

p rotect ion o rders to be a ba lanc ing  act, in wh ich Magistrate O'Shea attempted to devise an order  that su ited 

the l ives of both part ies, in order  to remove the l i ke l ihood of breach .  The Safe Room between the two cou rts 

used for domest ic  vio l ence matte rs meant that the aggrieved and the respondent did not need to run i nto 

61 Douglas and Godden,  above n 10, 39 .

62 Katzen, a bove n 40, 13-19 .  

63 Robyn Ho lder, 'Domestic a n d  Fa m i ly Vio lence Crim i na l  Justice I nterventions' ( I ssues Paper 3,  2001,  Australian Domestic

& Family Violence Clearing House) 9;  Douglas a n d  Godden,  a bove n 10, 41 .
64  Jud ith  P iece, 'Lega l Approaches to Fa m i ly V io lence' (Speech de l ivered at the Victo ria n Magistrates Conference,
Melbou rne, 25 Nove m be r  2004) .

65 Feh l berg and Behre ns, above n 4, 202.  Fo r fu rther i nfo rmation on  the ACT FVI P  see Domestic Vio lence Cr is is  Service, ACT

Family Violence Intervention Program, see  at 22 J u ly 
2009; Robyn Ho lder, 'The Em peror's  New Clothes :  Court a nd J ustice I n it iat ives to Add ress Fa m i ly V io lence' (2006) 16

Journal of Judicial Administration 30 .  

66 Magistrates Cou rt of Queens land ,  a bove n 33, 10.

67 1 b id, 79 .

68 I b i d .
6 9  Queens l and  Government Department of Com m u n ities, a bove n 14, 12 .

70 Under  s 3A of the Domestic and Family Violence Protection Act  1989 (Q ld ) ,  the ma i n  pu rpose of the Act is safety.
71 Ma rgrette Young, J u l i e  Byles and  Annette Dobson, 'The Effect iveness of Lega l P rotect ion in the Prevent ion of Domestic

Vio lence Among Young Austra l i a n  Women :  Report to the Crim i no logy Resea rch Cou nc i l '  (J une  1999, University of 

Newcastle) ;  Alexa nder, a bove n 10, 88 .

72 Alexa nder, a bove n 10,  88 .  
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each oth er  wait ing outs id e  the  cou rtroom, a n d  i n  one  case the aggrieved and  the resp ondent moved i n  a n d  

o u t  o f  the cou rt room, so a n  orde r  cou ld  be agreed on without t h e m  see ing e a c h  other .  S o m e  issues with

protect ion orders a rose with the interact ion between the DFVPA and the Family Law Act 1975 (Cth) ,  especi a l ly 

as m a ny orders were sought on the b reakdown of a re lat ionsh i p  and  the part ies  a l ready had  p roceed i ngs 

re lat ing to ch i l d ren a n d  property on  foot u nde r  the federa l  system .  73 Whi le  there i s  a percept ion that domestic

v io lence orders can be a sepa rat ion tact ic  and open to a buse, 74 i n  rea l ity this does not a ppear  to be the case. 75

I n  a d d ress ing d o mestic vio l ence, there shou ld  not have to be a cho ice between protect ion of the v ict im or  

p u n ishment of the perpetrator. Both c iv i l  protect ion orders a n d  prosecut ion u nder  the crim i na l  law a re 

important e lements i n  the lega l response to domestic v io lence .  Wh i l e  the victi m's safety shou ld  be the  

immed iate concern, it is sti l l  i m po rtant that  there a re prosecut ions of  the actu a l  acts  of  domestic v io lence  to  

act as genera l  d eterrent a n d  to keep domestic v io lence  in  the p u b l i c  sphere .  That  the h igh ly  sym bo l i c  use of 

the crim i na l  l aw is often den ied to d omesti c  v io lence is  d istu rb ing, but shou ld  not be seen to take away from 

the benefits of protect ion o rders. P rotect ion o rders serve a very usefu l ro le i n  d ifficu lt c i rcu msta nces a n d  

s h o u l d  n o t  be d iscred ited . T h e  comp lexit ies of dom est ic  v io lence often mea n t h a t  i t  i s  add ressed i n it i a l ly 

th rough the  civi l fra m ework, and  there a re m a ny adva ntages in th i s .  Wh i l e  there shou ld  be more prosecut ions 

of the actua l  a cts of domest ic  v io lence, the rea l ity of the dom ina nce of the c iv i l  fra mework of orders a n d  

b reach offences m e a n s  t h a t  more em phas is  m u st be p l aced on  the sentenc ing of breaches .  Stronger 

p u n ishments wou ld  ensure that b reach offences a re seen as  suffi c i ently serious  and wou l d  a id  i n  deterr ing and  

reha b i l itating  the  perpetrator. I n d eed, i n  m ost cases, fi nes a re i nsuffic ient p u n ishment .  A better  ba l a nce 

between c iv i l  and cri m i n a l  protect ion wou ld go some way to ensuring that both p rotect ion and p rosecut ion 

a re ava i l ab l e  for domestic v io lence .  

73 See  Dea n Foley, ' I nteract ion a n d  Confl ict between Fa m i ly Law Act 1975 a n d  Domestic a n d  Fam i ly Vio lence Protect ion Act 
1989 (Qld) ,  in l ight of D v G and Bottoms v Rogers' (2007) 28 Queensland Lawyer 27 .  For an overview of deve lopments of 
fa m i ly v io lence under  the 2006 a mendments of the Family Law Act 1975 (Cth),  see Fe lh berg a nd Behrens, a bove n 4, 212-

218 .  

74  This perception can be seen i n  men's  rights groups, see M i ra nda Kaye and J u l ia To l m ie, "'Lo l l ies at a Ch i l d ren's Pa rty" a nd 
Other Myths :  V io lence, Protect ion Orders a n d  Fathers' Rights Grou ps' ( 1998-1999) 10 Current Issues in Criminal Justice

52 .  See a lso Rachael  F ie ld  a n d  Be l i nda  Carpenter ' Issues Relat ing to Queens land  Magistrates Understa nd i ng of Domestic 
Vio lence' ( Paper  presented at the Domestic V io lence Court Assista nce Network ( DVCAN) Conference, 17-19 June  2003),

4-6. 

75 These c l a ims  a re refuted by Kaye and To lm ie, a bove n 74, 59; and by Fie ld and Carpenter, a bove n 74, 6-13 .
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The Speci a l  C i rcumstances Cou rt is a spec ia l ist court d es igned to provid e  defenda nts who a re home less or who 

suffer fro m menta l  or  inte l lectu a l  d i sab i l ity with an a lternative to the m a i nstream cou rt system, whe re that 

d efendant  is charged with a m inor  offence .  I n  the short t ime the Spec ia l  Ci rcu msta nces Cou rt has  been 

operating i n  Br isbane, the  model  has been pra ised as  a great su ccess. 1

Th is a rt ic le  exa m ines  the  operat ion of the Spec ia l  C ircu msta nces Court i n  the a d u lt j u risd i ct ion a n d  whether  an  

appropriately adapted mode l  shou ld  be introduced i nto the Ch i l d ren's Cou rt j u risd i ct ion to cater  to the  spec ia l  

needs of you ng peop le  with a n  inte l lectua l  o r  menta l  i l l ness a nd/or home lessness .  I n  parti cu l a r, th i s  a rt ic le  wi l l  

focus on  t h e  offend i ng behaviou r su rround i ng youth home lessness a n d  t h e  need for a specia l i st cou rt to 

a d d ress the re l ated cri m i n a l  and  socia l  prob lems .  

Issues in Juvenile Justice 

You ng peop le from d isadva ntaged backgrounds  a re often caught up in the crim i na l  j u stice system . Home less 

young peop le  a re at a fa r greater r isk of offend ing behavi o u r  d u e  to the i r  street l ifesty le .  For  home less you ng 

people, cri m e  is seen both as a means  for su rviva l and  a part of the sub -cu ltu re of street-l ivi ng. 2 A 2008

Nat iona l  Youth Com m iss ion I n q u i ry i nto Youth Home l essness revea led  that the most com mon cr imes 

comm itted by homeless you ng peop le i n c l ude  eva d i ng fa res on pu b l i c  tra nsport, offens ive l a ngu age charges, 

a n d  fa i l i ng to obey a po l i ce move on order . 3

One of the greatest o bstac les faced by home less peop le  is com p l i ance .  Research u ndertaken by the Pub l i c  

I n terest Law C lear ing House (Vic) I n c .  ( P I LCH )  Hom e less Persons' Lega l C l i n i c  fou n d  a percept ion that 

trad itiona l  pena lt ies i m posed u pon  home less persons, such as  suspended sentences and good behaviour  

bonds, 'set peop le  u p' to fa i l .4 G iven that  home less persons'  offend ing  behaviou r  i s  u sua l ly d i rectly re lated to

the i r  l ifestyl e  or  l iv ing cond it ions, the i r  ab i l ity to com ply is  severely restr icted . As a resu l t, home less persons 

a re often faced with h a rsh outcomes for breach i ng the  con d it ions  of their or ig i na l  sentence .  5 

1 See Je lena Popovic, 'Home lessness and  the Law :  A View from the Bench'  (2004) 17 (1 )  Parity 53;  and  Ta mara Wa lsh,  'The 
Queens la nd  Specia l C i rcu msta nces Cou rt' (2007) 16  Journal of Judicial Administration 223 .

2 See Nat iona l Cr ime P revent ion,  Living Rough: Preventing Crime and Victimization Among Homeless Young People (1999)

35 .  
3 Nat ion a l  Youth Comm iss ion, Australia's Homeless Youth : A Report of the National Youth Commission Inquiry into Youth

Homelessness (2008) 285 .  

4 P I LCH Home less Persons' Lega l C l i n ic, Improving the Administration of Justice for Homeless People in the Court Process:

Report on the Homeless Persons Court Project ( 2004) .  

5 P I LCH Home less Persons' Lega l C l i n ic, a bove n 5,  28 .
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The Special Circumstances Court Model  

There has been i n  recent years a growing n u m be r  of speci a l i st courts introd u ced to  add ress the  needs of  

m a rgi na l ised a n d  d isadvantaged grou ps. Thera peut ic  j u risp rudence is the practice of  l i n k ing the cou rt process 

with socia l  serv ice intervent ion,  the court being a b le  to use the coercive power of the law to 'address com p lex 

causes of offend ing  behaviour ' . 6

The Spec ia l  C ircu msta nces Co u rt was estab l i shed in the Br isbane  Magistrates Cou rt i n  May 2006 based on  a 

'specia l  c i rcu mstances l ist' previous ly  adopted i n  Me lbourne i n  2002.7 The Me lbourne  mode l  was a n  i n it iat ive

respon d i ng to the  view that the Magistrates Cou rt was becom ing a 'revo lv ing door through which soci a l ly a n d  

economica l ly d isadvantaged peop le  passed, s ubject to a cont i n u i ng ba rrage o f  charges for p u b l i c  space a n d  

other  m inor  offences' . 8

A person is e l ig i b le  to be dea l t  with in the  Br i sbane Spec ia l  C ircu msta nces Cou rt if he or she  satisfi es the 

fo l lowing cr ite r i a :  he  or  she m u st be home less o r  suffer ing from a n  impa i red capac ity as a resu lt of a menta l 

hea lth issue, inte l l ectu a l  d i sa b i l ity o r  neu ro logica l d i sorder.9 I n  add it ion,  he or she m u st be over the age of 17 

and  p lead gu i lty to a n  offe nce a ri s ing fro m c i rcu mstances which have a n  aspect of 'pu b l i c  order' . 10 Th is

i nc l u des offences such  as  pub l i c  n u isa nce, pub l i c  d ru n ken ness and begging, and  extends to associated 

proced u ra l  offences such as  fa i l u re to appear  and breach of ba i l . 11

In issu ing  a pena lty, the p res id ing  magistrate may attach certa in  cond it ions which give a measu re of support 

and  structu re to the offend i ng person's  sentence (that is, th rough forma l  su pervis ion a n d  referral to certa i n  

progra ms a n d  services) .  For  exa mp le, cond it ions m a y  be attached to a good behavi o u r  b o n d  req u i ri ng a 

defendant  to be supervised by a corrective services officer  a n d  attend at cou nse l l ing sess ions or other  

progra ms a s  d i rected by  that  officer  o r  the cou rt . 12

The Speci a l  C i rcu msta nces Cou rt is better ab l e  to dea l  with offenders who a re conti n u a l ly i n  cou rt charged 

with pub l i c  o rder-type offe nces because of the i r  c i rcu mstances .  These offenders often have d iffi cu lty 

comply ing with trad it iona l  sentences such  as f ines and  good behaviou r  bonds  d u e  to the i r  home less l ifesty le  or  

menta l or  i nte l lectu a l  i m pa irment .  The  Spec i a l  C i rcumstances Cou rt takes i nto a ccount the c i rcu msta nces of  

the offender  a n d  attem pts to avoid impos ing i nappropri ate a n d  u n m a nagea b le  sentences  without the support 

and  m a n agement of appropriate services. 13

I n  add it ion,  beca use the  Spec ia l  Circu mstances Cou rt adopts a therapeut ic  approach towa rds the 

a d m i n istrat ion of j u st ice, the  magistrate encou rages a su pportive env i ronment i n  which the offender  can 

foster positive re lationsh ips with  the cou rt a n d  with  the wider  com m u n ity. The magistrate encou rages 

offenders to 'te l l  the i r  stor ies' ,  and by do ing so the offender  has a cha nce for his or  her voice to be heard and  

perceptions of  fa i rness with i n  the  court system a re greatly improved . 14

6 Arie Fre iberg , 'Problem-Oriented Cou rts :  I n novative So lut ions  to I ntracta b le  Prob lems' (Speech de l ivered at the 
Austra l i an  I n stitute of J ud ic ia l  Ad mi n istrat ion Magistrates' Conference, 20-21 J u ly 2001, Melbou rne, Austra l i a )  13-14

ava i la b le at  P I LCH Home less Persons' Lega l C l i n ic, a bove n 5, 4; and  
David Wexler, 'Robes a n d  Rehab i l itat ion :  How Judges Can He lp  Offenders M a ke Good' ( 2001) 18 Spring Court Review 27 .

7 See  Popovic, a bove n 2 .

8 See Wa l sh ,  a bove n 2 ,  223 .
9 See Wa l sh  a bove n 2 ,  225 ;  J udge M a rsha l l  I rwin ,  'Spec i a l  C i rcumsta nces List' ( Pa per  presented at the 'Lock Them Up?  

Disa b i l ity a n d  Menta l I l l ness Aren't Cr imes' Conference, 17 -19  May 2006, Br isba ne ) .  
10 See Wa lsh  a bove n 2, 225;  I rw in  a bove n 10.
11 See Walsh a bove n 2, 225; I rw in  a bove n 10.
12 See Wa lsh  a bove n 2, 226 a n d  Penalties and Sentences Act 1992 ( Qld)  ss 90-93 .
13 P I LCH Home less Persons' Lega l C l i n i c  a bove n 5, 4;  Fre iberg , a bove n 7 .
14 See Recommendation 18 P I LCH Home less Persons' Lega l C l i n i c, a bove n 5 ,  48 . 
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Specialist Courts in a Juvenile Setting 

Speci a l i st cou rts p lay an i m portant ro le i n  the adm in istrat io n  of j u st ice i n  the  Ch i l d ren's Court .  A good exa mp le  

of  th is  i s  the su ccess of the Ch i l d ren's  M u rri Cou rt wh ich  provides  i n d igenous ch i l d ren  who fi nd  themse lves

before the cou rt with cu ltu ra l ly a p p ropriate cou rt room sett ing a n d  sentenc ing outcomes .  

A Speci a l  C ircu msta nces Cou rt with i n  the Ch i l d ren's Cou rt j u ri sd ict ion,  s im i l a r  to the a d u lt mode l ,  wou ld  h ave 

the capacity to more appropriately sentence ch i l d ren fro m d isadva ntaged backgrounds, such as  the home less, 

who are part i cu l a rly prone to becom ing perpetrators of cri m e .  The Court wou l d  a lso be ab l e  to ass ist home less 

you ng peop le  or  peop le  with menta l a n d  i nte l lectua l  i mpa i rments to access the su pport services they need to 

a d d ress the u nder ly ing reasons for the i r  offend ing. 

Home less you ng peop le, l i ke home less a d u lts, are vu lnerab le  to u njust outcomes as  a resu lt of comp l i a nce 

issues .  Th is  i s  part icu l a rly worry ing given that resea rch demonstrates that the more severe the sanct ions 

issued by the  cou rts, the h igher  the leve ls  of reoffend ing, a n d  that even more l a st ing da mage i s  caused as  a 

resu lt of i n ca rcerat ion . 15

The Spec ia l  C i rcumstances Co u rt is  by no  means  the so lut ion to the prob lems  fac ing j uve n i l e  offenders a n d  its 

su ccess is  l a rge ly cont i ngent upon the existence and  q u a l ity youth services to support the home less or menta l  

o r  inte l lectua l ly impa i red offender .  Neverthe less pos itive exper ience with i n  the a d u lt j u r isd ict ion

demonstrates that there i s  merit to a s im i l a r  model  being imp lemented i n  the Ch i l d ren's  Cou rt j u risd ict ion .  

More resea rch is  needed to exp lore whethe r  the exist ing services a re suffi c ient to support a Spec ia l  

C i rcumstances Cou rt, a n d  whether the a d u lt mode l  wou ld need to be a ltered i n  a ny way in  order  to be su itab le  

to the Ch i l d ren 's  Court j u r isd i ct ion .  

15 See M ichae l  Ca in ,  ( 1996) Recidivism of Juvenile Offenders in New South Wales. See a lso Depa rtment o f  Juven i le  Just ice : 
Sydney; Nationa l  Cr ime Prevent ion,  a bove n 3 .
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Substance Abuse and Sentencing 

Samuel Volling 
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competition for 2009. 

There is a defi n ite, a l beit co mp lex, re lat ionsh ip  between su bsta nce abuse  and  cr ime .  1 It is, therefore, i n  the

i nterests of both  offenders a n d  the com m u n ity for the cri m i n a l  j u st ice system to have the  a m b it ion of treat ing 

patte rns of su bsta nce abuse a mong offenders .  2 I a rgue that th i s  is to be ach ieved, by su bstance abuse resu lt ing

i n  an  i ncreased emphas is  u pon  rehab i l itat ion  i n  sentenc i ng, and  operati ng, where appropriate, as  a m itigat ing 

fa ctor .  F u rther to th is, I a rgue i n  favo u r  of the  d rug cou rt mode l  wh ich has recently seen imp lem entation  i n  

Austra l i a  u nder  t h e  a u sp ices o f  State Magist rates Cou rts, as  a demonstra b ly effective m e a n s  o f  target ing t h e  

d rug-crime  nexus .  

Substance Abuse as a M itigating Factor 

The sente nc ing p rocess enta i l s  a cons iderat ion a n d  weight ing of a l l  re levant factors re lat ing to the offender  

a n d  the offence, 3 i n c l ud i ng an  offender' s  cu l pab i l ity . 4 I n  certa i n  c i rcu msta nces, a n  offender's  su bsta nce a buse

shou ld serve as  a n  i nd icator of d i m i n ished cu l pab i l ity and,  thus, as a m itigat ing factor .  

Theoretical  Underpinn ings of Culpability 

In mak ing th i s  a rgument, it is necessa ry to have regard to the unde rlyi ng theoret ica l  bas is  for the ro le  of mora l  

cu l pab i l ity as  a sentenc ing factor. At  the fou ndat iona l  l evel, c u l pab i l ity is  a s ignificant sentenc ing cons iderat ion 

because it i nd icates the  degree of free wi l l  and de l i berat ion underp inn ing  crim ina l  cond u ct .  5 Aside from be ing

relevant from a Kant ia n  perspective em phas is ing mora l autonomy, 6 cu l pab i l ity i s  a l so an  important concept i n

ut i l itar ian theories of p u n ish ment, as  the extent o f  de l i berateness a n d  mora l  tu rpitude  b e h i n d  a n  offence w i l l  

often be i nd icat ive o f  the r i s k  a n  offender  poses t o  the  com m u n ity. 7 A s  Bennett a n d  Broe a rgue, a sh ift ing

po l it ica l cu ltu re over recent decades has  seen the r is ing domina nce of c u l pab i l ity-based sentenc ing :  

The reviva l of the retr ibut ion a pproach  [ . . .  ] has  been  reported i n  the 1980s and  1990s, a n d  to  have coinc ided with 
the rise of the doctri ne of economic  rationa l i sm which h igh l ighted the ma rket as  the major  economic as  wel l  as  
soc i a l  fo rce . . .  under  th i s  pervasive doctri ne [ . . .  ] the reha b i l itative mode l s  of  sentenc ing were fo rced to make way 

1 Jason Payne, 'A Discrete-t ime Su rviva l Study of Drug Use and Property Offend ing :  Imp l icat ions fo r Ea rly I ntervention a n d  
Treatment' (2006) 2 4  Technical and Background Paper Series 1 ,  3-4. 

 at 15 September 2008. See a l so, C lare Ca ppa, From 

Retribution to Reintegration: Drug Courts in Australia ( D  Ph i l  Thesis, The U n ivers ity of Queens la nd, 2007) 51 .  
2 I a n  F reckelton, 'Sentenc ing the Substa nce Dependent Offender' ( 1994) l(l )  Psychiatry, Psychology and Law 11,  11 .  
3 Penalties and Sentencing Act  1992 (Q l d )  s 9 (2 ) ( r ) .  
4 Penalties and Sentencing Act  1992 (Q ld )  s 9 (2 ) ( d ) .  
5 Steven Tudor, 'The Releva nce of Remorse i n  Sentenc ing :  A Reply to Baga r ic a n d  Amaraseka ra ( and  Duff)' (2005) 10(2)  

Deakin Law Review 760, 764.  
6 See David A J R ichards, 'Rights, Ut i l ity, and  Cr ime' ( 1981)  Crime and Justice 247, 251 .  
7 M i rko Bagaric, 'Proport iona l ity i n  Sentenc ing :  i t s  J ustificat ion, Mea n i ng a n d  Role' (2000) 12 (2 )  Current Issues in  Criminal

J ustice 143, 157 .  
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for economic  rationa l ist views of persona l  respons i b i l ity, a n d  thus  sentenc ing models  of retr ibut ion a n d  
ind ivi dua l  cu l pab i l ity. 8 

It is certa in ly  true that, at the most bas ic  i ntu itive l evel ,  such  a 'j u st deserts' approach to sentenc ing sou n ds 

accepta b le .  However, as Ed ney a rgues, the fu ndamenta l weakness with 'j ust d eserts' theory, as typ i ca l ly 

propounded,  is a p resumpt ion of forma l  equa l ity, such  that each i n d ivid u a l  i n  society is ass u m ed to be 

respons ib le  for their act ions, with no  rega rd be ing had  for the  wide ly vary ing c i rcu mstances of i n d iv id ua l  

offenders .9 Wh i lst the tri a l  stage of cri m i n a l  j ust ice proceed i ngs is  u ndersta ndab ly contro l l ed by b road genera l

ru les, out  of pract ica l  necess ity if noth ing  e lse, sentenc ing  has  deve loped i n  a fa r more d iscretiona ry and 

f lex ib le  manner so that the  i nd ivi d u a l  offender' s  l ife and c i rcu mstan ces can  be fu l ly taken i nto account . 10 This

serves to m i n i m ise the i nj u st ices a ri s ing from what France d escr ibes as 'the  majestic e q u a l ity of the  law which 

proh ib its the wealthy as  we l l  as  the poor from s leeping u n d e r  b ridges, from begging i n  the streets, and from 

stea l i ng  bread . ' 11  Any cons iderat ion of cu l pab i l ity i n  sentenc ing shou ld,  therefore, enta i l  a wide -ra ng ing i n q u i ry

i nto the i nd iv id u a l  c i rcu msta nces of a n  offender, rather  than  s im ply focuss ing on  the ru d i menta ry concept of 

'persona l  respons ib i l ity' . 

C ulpabi l i ty and S u b stance Abuse 

From the  above, the q u est ion  a rises as  to how a n  offender's  su bsta nce a buse p rob lems shou ld i m pact u pon  an  

offender's cu l pab i l i ty. 

One answer to th i s  prob lem is  to ho ld  that su bsta nce abuse  shou ld  not m itigate, to a ny extent, an offender's  

sentence by red uc ing cu lpab i l ity. At the most rud imentary leve l ,  th i s  m ight be j u stif ied by the attitude  that the 

use of i l l ega l su bsta nces i s  itse l f  wrongfu l and, thus, shou ld  not serve as  a m it igat ing factor. 12 Th i s  doveta i l s

w ith  the  v iew taken by Spige lman CJ, of the  majority, i n  R v Henry, where H i s  Honour  he ld  that su bsta nce 

a buse can not mit igate, because i nd iv id ua l s  m ust be held respons ib le  for the 'comp lete ly free cho ice' to ta ke 

d rugs i n it ia l ly a n d  the su bseq uent  cho ices to com m it cr ime wh i lst u nde r  an add ict ion,  a n d  to not seek 

treatment. 13 I n  a s im i l a r  ve in,  Wood CJ at CL he ld that, because each person m a kes a 'free cho ice' to i n it i a l ly

exper iment with d rugs, and  the per i l s  of add ict ion are we l l -known, a su bsta nce a buser is respons ib le  for the 

conseq uences of the i r  'cho ice' to become add icted . 14 Ch ief J u st ice at Com mon Law Wood reasoned s im i l a rly,

emphas is ing that he  was not convi nced that there was a n  ' inevita b le' causa l  re lat ionsh ip  between su bstance 

abuse and  cr ime a n d  that other  factors, such  as socio-economic  d isadvantage and  i nvolvement i n  cri m i na l  

subcu l tures, often p l ayed a ro le  i n  effecti ng crim i na l ity. 15

It  i s  argued, contra ry to the views above, that in certa i n  c i rcu msta nces an offender's  su bstance a b use ought to 

result in d i m i n i shed cu lpab i l ity and ,  thus, sentence m it igation .  Such an approach to su bsta nce abuse  in 

sentenc ing i s  i l l ustrated by the Queens land  Cou rt of Appea l dec is ion of R v Hammond, 16 where it was he ld  that

evidence of a n  offender' s  su bsta nce a buse prob lems can  serve as  evidence  of d i m i n ished cu l pab i l ity. I n  that 

case, the  offender, convicted of severa l robbery offences, had begu n us i ng d rugs wh i lst at h igh school ,  a m idst 

8 Hayley Bennett and  GA (Tony) Broe, 'Bra i ns, B io logy, and  Socio-economic  Disadva ntage i n  Sentenc ing :  I m p l icat ions  fo r the
Pol it ics of Moral Cu lpab i l ity' (2008) 32  Criminal Law Journal 167, 170.

9 Richa rd Edney, 'J ust Deserts i n  Post-Co lon i a l  Soc iety: P rob lems in the Pun ishment of I nd igenous Offenders' (2005) 9 

Southern Cross University Law Review. 
10 Martha Nussba um, Sex and Social Justice ( 1999) 175 .
11  Anatole Fra nce, The Red Lily (fi rst pub l i shed 1894, 2009 ed)  On l i ne  Literature 

 at 24 May 2009 . 
12 Ca ppa, above n 1, 51 .
1 3  

R v Henry ( 1999) 46 NSWLR 346, 385  (Spige lman  CJ ) .  
14 I b i d  3 9 5  (Wood CJ a t  CL) . 
15 I b id  385 (Wood CJ at CL) . 
16 

R v Hammond (1997) 2 Qd R 195, 199-200 . 
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poor re l at ions with h i s  fa m i ly, a n d  had  sh ifted to hero in  after h i s  l ong-t i me de  facto partner  ended the i r  

re lat ionsh ip  and  commenced one  with  the offender's  best fri end . 17

Wh i l st stress ing that su bstance a buse was not a n  excuse for offend i ng, the Cou rt i n  R v Hammond recogn ised 

that evidence of d rug add ict ion can esta b l i sh  that crim ina l  cond u ct was a 'secondary conseq uence of 

desperat ion' ,  as  opposed to a 'primary cho ice' to offend . 18 Th is  approach harmon ises the tension Freckleton

identif ies between giv ing due recogn it ion to the  fact that su bstance a buse is  often a sine qua non of offend i ng 

wh i l st, at the same t ime, recogn is ing that, u n l i ke cases of automatism, the offender  has  made  a cho ice, a l be it 

a n  i m pa i red one,  to engage i n  c ri m i n a l  con d u ct . 19 Hence, a l though su bstance a buse shou ld  not be rega rd ed a s

a u n iversa l  m it igat ing factor, 2° i n  certa i n  c i rcu mstances i t  can  i nd i cate a red u ced l evel o f  de l i be rat ion beh ind

cri m i n a l  conduct .  

Moreover, the a rgu m e nt that d rug  use is  a 'free cho ice' becomes s ignif icant ly weakened i n  l ight of the fact 

that many su bsta nce abusers begin us ing d rugs wh i lst young or  in desperate s ituat ions .  21 It was for th i s  reason

that S impson J ,  d issent ing i n  R v Henry, 22 u rged that courts shou ld  not treat su bsta nce abuse  as  if  it occu rred in

a 'soc i a l  or  envi ron menta l  va c u u m ' .  L ikewise, as  Ki rby J commented i n  Dang v R, 23 i n  wh ich  speci a l  leave to

a ppea l  on  the q u est ion  of m it igat ion  was den ied,  many people who develop su bsta nce a buse prob lems fi nd  it 

very d i ffi cu lt to escape a n d  begin abus ing  su bsta nces i n  c i rcu mstances where the i r  dec is ions a re ne ither  

ent i re ly wi lfu l no r  mora l l y  b l a meworthy. As Ashworth a rgu es, one  need not be a behavioura l  determ in ist to 

recognise that offenders w i l l ,  to va rying extents, have red u ced respons ib i l ity by v irtue  of the i r  soc ia l  

backgrou nd . 24 For  a n  offender  i n  the  posit ion of H a m mond,  it wou ld  be wrong to treat h i m  or  her  as be ing fu l ly

respons ib le  for the dec is ion to take d rugs when that dec is ion was made i n  d i re c i rcu mstances.  25 I n  such

c i rcu mstances, su bsta nce a b use ought to effect sentence m itigat ion as  the  dec is ion to take d rugs ca nnot be 

rega rded as  a 'free cho ice' for wh ich  the offender  shou ld  be he ld  e nt i re ly cu l pab le .  

An a l ternative bas i s  for reject ing the  rel eva nce of su bstance a buse as  a m itigat ing factor was  put  forward by 

the Eng l i sh  Cou rt of Appea l (Cri m i n a l  D ivis ion )  in R v Brewster, 26 wh ich he ld  that because the exten u at ing

c i rcu mstances su rrou n d i ng su bstance a buse wi l l  be of l itt l e  concern to a of crime, su bsta nce a buse shou ld  be 

u nab l e  to serve as a m it igat i ng factor .  Th is  o bject ion essenti a l ly inva l i d ated by the fact that, i n  exerci s i ng 

sentenc ing d i sc retion, cou rts routi ne ly ta ke i nto a cco u nt factors, such  as age and  character, wh ich wi l l  be of 

scant i nte rest to a v ict im of c r ime .  As Taylor  a rgues, ' if  the ya rdst ick  of re levance to the v ict im were ad opted as 

the  so le  test of what cou nts i n  sentenc i ng, the exercise of that d iscret ion wou l d  look rather  d ifferent from 

what the  law req u i res it to . ' 27

Rehabilitation 

Prio ritising Rehabi l itatio n i n  S e ntencing 

Whether or  not su bstance a buse m itigates a sentence, it shou ld  o rd i n a ri ly  have the effect of or ient ing 

sentences towards rehab i l itat ion .  Rehab i l itat ion serves the i nterests of both the com m u n ity and offenders, by 

17 R v Hammond ( 1997] 2 Qd R 195 .  
18 I b id ,  200 (Court of Appea l ) .  
19 Freckleton, a bove n 2 ,  1 7 .
20 See, eg, R v Dwyer (2008] QCA 1 17 ( U n reported, de Je rsey CJ, Kea ne JA a n d  Douglas J, 6 May 2008) .  
21 G reg Taylor, 'Shou ld  Add ict ion  to D rugs be a M itigat ing Facto r in Sentenc i ng?' (2002) 26 Criminal Law Journal 324, 337 .

22 R v Henry ( 1999)  46 NSWLR 346, 385 . 

23 Tra nscr ipt of P roceedi ngs, Dang v R ( H igh Cou rt of Austra l ia ,  G leeson CJ, Gum mow and  Ki rby JJ, 21 J u ne 2000 ) .  
24 Andrew Ashworth,  Sentencing and Criminal Justice (4

1h ed ,  2005) 144-147 . 

25 I b id  86.  
26 R v Brewster (1998] 1 Cr. App.  R. 220, 225 .  
27 Taylor, above n 21, 337 .
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d i recti ng sente nc ing towa rds the  treatment of su bsta nce a buse prob lems .  28 Effective rehab i l itat ion can  assist

su bsta nce a busers to overcome the i r  prob lems and, hence, can red uce  recid ivism .  29 Moreover, as  Ashworth

a rgu es, there a re strong h u m a n itar ian  grounds  for pers ist ing i n  provi d i ng offend ers with opport u n it ies to be 

reintegrated i nto the com m u n ity. 30 Ashworth's a rgu ment has part i cu l a r  app l i ca b i l ity to su bsta n ce a buse

offenders given, as  a rgued above, that su bsta nce abuse problems a re often the resu lt of an  i n d iv id u a l ' s  h a rsh 

l ife c i rcu mstances .  

The D rug Court Model 

For offenders with part icu l a rly seri o u s  su bstance abuse prob lems, the  d rug cou rt model  of sente nc ing 

p roced u re serves to better  fa c i l itate rehab i l itat ion .  Qu eens land  i nt rodu ced its Drug Cou rt P rogra m i n  2000, 31

with s im i l a r  progra m m es operat ing i n  other  Austra l i a n  j u risd ict ions .  32 U n l i ke trad itiona l  cou rts, d rug courts

fu l ly i n corporate therapeut ic  j u r isprudence ideas i nto cou rt procedu re, reflected in the a bsence of 

conventiona l  adversa r i a l i sm and  in d i rect j u d ic i a l  interve nt ion . 33 Go ldkamp, Wh ite a n d  Rob inson deem th is

approach ' iconoc l astic' , not ing that it rad ica l ly tra nsforms the trad it iona l  ro l e  of a cou rt i nto one  which is  

therapeut ic, informa l ,  and encou raging of the j udge becom i ng i nvo lved . 34 I n  many respects, th i s  reflects the

fact that deve lopment of the  wor ld's fi rst d rug courts i n  the U n ited States was led by judges who themse lves 

were deep ly com m itted to reha b i l itat ing offend ers a n d  i m p roving cou rt proced u re .  35 As su ch,  d rug cou rts are

d esigned so as to better enab le  cou rt processes to add ress the su bsta nce a buse prob lems u nderp i n n ing 

offend i ng conduct .  36

One of the most s ign ifica nt d iffe rences between d rug cou rt sentencing process and  convent iona l  sentenc ing 

p rocess is the fact that the  ju dge or magistrate essent i a l ly assumes the ro le  of 'therapeut ic  m a n ager' .  37 Wh i lst

th i s  is  n ecessary in o rder  to proper ly promote reha b i l itat ion ,  McG lone  a rgues that one  risk wh ich  a rises i s  that 

'shopp i ng' by defenda nts for pa rt ic u l a r  j u dges wi l l  become i ncreas ing ly p reva l ent, g iven the more extens ive 

j u d ic i a l  ro l e . 38 Moreover, it i s  i m perative, th roughout the sente nc ing p rocess a n d  th roughout the  treatment

progra m, for the j u dge to rema in  i m part ia l  a n d  not become emot ion a l ly engaged, desp ite the more i ntensive 

and o ngoing person a l  i nvolvement . 39

Moreover, the therapeut ic  ju r ispru dence pr inc ip les  u nde rp i nn ing d rug cou rts req u i re defence counse l  to be 

genera l ly su pportive of treatment i n  the sentenc ing p rocess, rather  than  s im ply obta i n i ng a lower pena lty. 40 As

King a rgues, the d rug cou rt process operates best where d efence counse l  fu l ly advise the i r  c l i ents in re lat ion to 

the i r  r ights and  encou rage them to be comforta b le  speak ing before the d rug cou rt . 41 Potter notes that

28 Freckelton, a bove n 2, 1 1 .  
29 Anida Ch iodo, 'Sentenc ing Drug-Add icted Offenders and  t h e  Toronto Drug Court' (2002) 4 5  Criminal L a w  Journal 5 3 ,  53 .  
30 Ashworth,  above n 17 ,  84. 
31 Payne, a bove n 3 1, 7 .  
32 I b i d  3 .  
33 David l nderma ur  a n d  Lynne  Roberts, 'F i nd i ng Alternatives t o  I m p risonment :  D rug Courts i n  Austra l ia '  (2005) 8 6  Reform 

28, 28 .  
3 4  Go ldka m p, Wh ite, and Rob i nson, a bove n 30, 29 .  
35 Dan ie l  McGlone, 'Drug cou rts - A Depa rtu re From Adversar ia l  J u stice' (2003)  28(3 )  Alternative Law Journal 136, 138 .  
36 Jacque l ine  Joudo, 'Respond i ng to Substa nce Abuse and  Offend ing  i n  I nd igenous commun it ies :  Review of Dive rs ionary 

P rogra ms' ( 2008) 88 Research and Public Policy Series 59  at 1 1  
Septem ber 2008. 

37 l nderma ur  and Roberts, a bove n 42, 28. 
38 McGlone, a bove n 44, 138 .  
3 9  Murre l l, a bove n 33,  22-23 .  
40 McGlone, a bove n 44, 138 .  
41 Michae l  S Ki ng, 'Thera peutic J u r isprudence a n d  Cri m i n a l  Law P ractice: A J ud ic ia l Perspective' (2007 )  3 1  Criminal Law

Journal 12 ,  15 .  
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encou raging a des i re to work with the d rug cou rt system is especi a l ly i m porta nt in re lat i on to I n d igenous  

offenders, who convent iona l  cou rt systems have often fa i l ed .42

I ntensive d rug rehab i l itat ion orde rs ( I D ROs) may be orde red by d rug court magistrates and  operate as a n  

a lternative t o  i m prisonment, tak ing t h e  form o f  a suspended sentence co mb ined with a r igorous treatment 

p rogra m .43 S im i l a r  p rogra ms  ex ist  ac ross Austra l ia ,  though with var iat ions i n  the profi les  of ta rgeted offenders

a n d  p recise treatment offered .44 The sentenc ing ph i l osophy u nderp in n i ng th is  approach is one of recogn it ion

that the convent iona l  model  of ever- i ncreas ing pena lt ies fa i l s  to add ress the su bstance abuse u nderp i n n i ng 

much  offend ing  con d u ct . 45 As such ,  d rug cou rt sentenc ing regi mes represent a d iversionary approach,

emphas is ing therapy rather  than p u n ishment .46

I n  a c l ass ica l ly ut i l itar ian  approach to sentenc i ng, I D ROs a n d  s im i l a r  progra ms enta i l  a system of pena lt ies a n d  

rewa rds, with the  u lt i mate a i m  o f  promoting rehab i l itation . 47 A n  I DRO i nvolves a staged p l an  for t h e  offend er,

fi rst seek ing to treat add ict ion,  then promoting sta b i l ity, and ,  fi n a l ly, reintegrat ing the offender  i nto 

com m u n ity l ife .48 In p ract ice, the most common pena lty for b reach ing an I DRO cond it ion is  i m prisonment, with

the most com mon rewa rd be ing p rogress ion  to the next program stage. 49 The pr imary advantage of such

progra ms i s  that they add ress su bstance a buse as  a med ica l  prob lem - a n  approach supported by hea lth 

p rofess iona l s  - wh i l st sti l l  recogn is ing respons ib i l ity for c ri m i n a l  conduct .  50 Aside  from being more

economica l ly effi c ient i n  the l ong-term than conventiona l  p u n i shment, 51 Payne's resea rch has fou n d

su bsta nti a l ly lower rec id iv ism rates among I D RO gra d u ates than  a m o n g  term inates a n d  a pr isoner  control  

popu lat ion . 52

Despite the c lear  adva ntages of rehab i l itative p rogra ms l i ke the I D RO, it is necessary to ensure that such 

p rogra ms do  not, i n  p u rs u it of reh a b i l itat ion,  end  u p  be ing overly p u n it ive. Although the average t ime taken to 

comp lete an I DRO is 420 days, 53 there is  no  u pper  l i m it on the p rogra m's l ength . 54 As Jeffries a rgues, beca use

d rug cou rt programs a re i ndefi n ite i n  l ength a n d  very onerous upon  offenders, there exists a r i sk  of  such  

p rogra ms mak ing  excessive i n cu rs ions  u pon the rights of offenders .  55 To some extent, th is  concern is  m it igated

i n  Qu eens land ,  as  o n ly offenders otherwise fac ing i m prison ment come before the Qu eens land Drug Cou rt . 56

However, as  Jeffr ies notes, th i s  effectively means  that offend ers a re forced to choose between  imprisonm ent 

and a n  I D RO, potent i a l ly imp ing ing u pon the degree to which offenders a re tru ly g ive vo l u ntary consent to an  

I DRO and  its b u rdensome req u i rements . 57 Th us, whi lst the reha b i l itat ive e m phas is  of  the d rug cou rt mode l

42 Deen Potter, 'Lawyer, Soc ia l  Worker, Psycho logist a n d  More :  The Ro le  of the Defence Lawyer i n  Thera peutic 
J u r isprudence' (2006) 1 E Law Journal (Special Series) 97  at 15 
September  2008. 

4 3  Drug Court Act 2000 (Qld)  s 19. 
4 4  Ruth Lawrence and Karen F reeman, 'Design a nd I m p lementation of Austra l ia 's  F i rst Drug Court' ( 2002 ) 35(1) The 

Australian and New Zealand Journal of Criminology 63, 64. 
4s Richa rd Edney, 'The Victoria n Drug Court :  An Overview' (2002) 2(5) Criminal Law News Victoria 33, 34.  
46 Joy Wundersitz, 'Crim i na l  J ustice Responses to Drug a nd Drug-re lated Offend ing :  Are They Working?' ( 2007) 25 Technical

and Background Paper Series 1, 31  at 14 Septem ber 2008. 
4 7  John S Go ldka m p, M ichae l  D Wh ite, a nd Jenn ifer B Rob inso n .  'Do Drug Courts Work? Gett ing I ns ide the Drug Court B lack  

Box' (2001) 31 (1 )  Journal of Drug Issues 27, 41-42. 
48 Jason Payne, 'The Queens land  D rug Court :  A Recid iv ism Study of the F i rst 100 G raduates' (2008) 83 Research and Public

Policy Series 1, 25  > at 14 September  2008 . 
49 I b id  40. 
s

o Gay Mu rre l l ,  'Break ing the Cyc le :  NSW Drug Court' (2000) 77 Reform 20, 21 .  
s i  Sa ma ntha Jeffr ies, 'How Justice 'Gets Done' : Po l itics, Manageria l i sm, Consumerism, and Therapeutic J u risprudence' 

(2005) 17(2 )  Current Issues in Criminal Justice 254, 260.  
s2 Payne, a bove n 3 1, 68-72. 
s3 Payne, a bove n 3 1, 28. 
s4 See Drug Court Act 2000 (Qld) . 

ss Jeffries, a bove n 34, 261  
s6 Payne, a bove n 3 1, 7 .  
s 7  Jeffries, a bove n 34, 261 .  
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d oes have c l ea r  benefits, it is i m perative to ensure that th i s  emphas is  d oes not resu lt i n  offender's receiving 

what would otherwise be cons idered excessive p u n ishm ent .  

I n  summary, a n  offender' s  su bsta nce a buse should,  i n  certa i n  c i rcu msta nces, m itigate a sente nce and shou ld ,  

genera l ly, affect both the sente nce and  sentenc ing process i n  orde r  to pr iorit ise reh a b i l itat ion as  a n  o bjective. 

Specifi ca l ly, m it igat ion shou ld  occu r  where evidence of su bsta nce abuse and re leva nt c i rcumsta nces 

estab l i shes d i m i n ished cu l pab i l ity. Sentences shou ld  a lso be or iented towa rds rehab i l itat ing offenders, though 

not i n  such a way that r isks being overly p u n it ive. F i na l ly, su bstance a buse shou l d  affect the sentenc ing  p rocess 

so that there is better scope for engagement with a n  offender' s  treatment needs, whether  it be thro ugh 

convent iona l  sentenc ing p rocesses or more i ntensive d rug cou rt progra mmes .  By respon d i ng to su bsta nce 

a buse in the out l i ned  ways, there is greater assu rance of su bsta nce abus ing offend ers being dea lt with j u st ly 

and hav ing the  best possi b l e  chance at recovery .  

34 



Lost in Translation? An Examination of Court Interpreting in Australia 

Nico le Cho olun 

Nicole Choolun undertook the JA TL Magistrates Work Experience Program in 2008 with Magistrate Tynan in 
the Southport Magistrates Court. Her essay placed second in the JA TL Magistrates Work Experience Program 
student essay competition for 2008. 

As evidenced by the 2006 Census, Austra l i a's  m u lt i cu l tura l  cha racter conti n u es to flo u ri sh .  Austra l ia 's 2006 

overseas-born popu lat ion const ituted approximately 24 per cent (4.9 m i l l ion )  of the nat io n a l  popu lat ion,  1 47 .3

per cent of whom ca me from a non-Eng l i sh speak ing background  { N ESB) .  Approxi mately 3 per cent {495,000) 

of the nat ion a l  pop u l at ion,  pri m a ri ly  Cantonese, Ita l i a n, Mandarin ,  G reek, Vietna m ese and Arab i c -speak i ng, 2

were not profic ient i n  Eng l i sh .  3

N ESB  persons req u i re part icu l a r  s u pport to overcome a myriad of pote ntia l l a nguage d ifficu lt ies th at impede 

the i r  i ntegratio n  into Austra l i a n  society. Th is  paper  seeks to assess  the extent to wh ich  the N ESB  person's 

ab i l ity to part ic ipate i n  the Austra l i an  l ega l  system is  cu rrently ass isted by the use of cou rt i nterpreting 

services .  It beg ins  by exa m i n ing  the N ES B  person's right to a cou rt i nterpreter, and seeks to c l a rify the 

i nterpreter's ro le  i n  the  lega l sett ing .  It then ca nvasses some of the  shortcomi ngs i n  exist i ng cou rt i nterpret ing 

pract ices and suggests methods for the i r ame l io rat ion .  Although app l i cab le  to any  Qu eens land - or ind eed 

Austra l i an  - cou rt or  tri buna l , th is  d iscuss ion is  part i cu l a rly releva nt to the M agistrates cou rts, where the 

majority of both cri m i n a l  a n d  civi l matte rs a re heard and  where lega l  representat ion  is less  custo m a ry. 

U lt imate ly, secu ring e q u a l  a ccess to the l ega l system for the N ESB  person, by removing the l a nguage ba rrie rs, 

has  a n  overri d i ng socia l  a n d  mora l i m perative : j ust ice .  

The NESB Person's Right to an Interpreter 

Somewhat su rpr is i ngly, Austra l i a n  common law d oes not provide  an a utomat ic  right to an i nte rpreter for a ny 

pa rty to a d ispute, i n c l ud i ng a witness or the accused .4 I n  South Austra l i a, however, a statutory right to a n

i nterpreter exists for a witness w h o  is  not fl uent i n  Eng l i sh i n  a ny court p roceed ings or  w h e n  be ing q u estioned 

by pol ice .  5 The Victo r ian a n d  Com monwealth governm ents gra nt the r ight  to a n  i nterpreter i n  more l i m ited

c i rcu mstances . 6

1 Austra l i an  Bureau of Stat istics, Yearbook Australia 2008: Country of Birth (2008) 
 

 at 2 J u ly 2008. Of Austra l ia 's  tota l populat ion of 20,605,500 i n  2006, its overseas-born popu lat ion 
comprised 4,956,900. See a l so Austra l i a n  Burea u of Statistics, 2006 Census QuickStats: Australia, 14 Apr i l  2008, 

 at 2 J u ly 2008. 
2 Austra l i an  Bureau of Statistics, Migrants General Social Survey Australia 2006 (2007) 

 usstats. a   a  nsf  7 A2 7 EE B008EAC4CA25 7 3980012 5  F i   2006 
  2 .4 '  !Al>  at 2 J u ly 2008. 

3 Austra l i an  Bureau of Statistics, 2006 Census: Population and Housing (2008)  at 30  
J u ne 2008 .  Eng l i sh  non-profic iency i s  se lf-assessed on  the bas i s  of speak ing  Eng l i sh  'not  we l l '  o r  'not  at a l l . '  

4 Adamopoulos v Olympic Airways SA ( 1991)  25 NSWLR 7 5 ,  80 ( 'Adamopoulos' ) ;  Dairy Farmers Co-operatve Milk Co Ltd v 

Acquilina ( 1963)  109 CLR 458; De La Espriel/a-Velasco v R ( 2006) 3 1  WAR 291, (18] ;  Filios v Morland (1963)  63 SR ( NSW) 
331 .  

5 Evidence Act  1929 (SA) s 14; Summary Offences Act 1953 (SA) s83A. 
6 For Victo ria : Crimes (Family and Violence) Act 1987 (Vic) ;  Children and Young Persons Act 1989 (Vic) s 22 (for  a ch i l d  or 

pa rent of a ch i l d ) ;  Magistrates Court Act 1989 (Vic) s 40 (fo r  an accused cha rged with a n  offence pun i sha b le by 
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Beyond these c i rcu mstances, and  i n  a l l  othe r  j u risd i ct ions where the  common law preva i l s, whether to use an  

i nterpreter is  a m atte r  with i n  the d iscret ion of  the  presid i ng j u d ic i a l  officer .  7 I n  cri m i n a l  p roceed i ngs, exerc is ing

such  d iscretion  enta i l s  cons id erat ion  of the  accused's common  l aw r ight to a fa i r  tr ia l ,  8 a fu ndamenta l  aspect of

the cri m i na l  j u st ice system p ioneered in Dietrich v R.9 Com ment ing on the content of a fa i r  tri a l ,  the  Eng l i sh

case of Kunnath v The State contin u es a strong l i ne  of a uthority10 that :

It is  a n  essenti a l  p r i nc ip le  of the crim i na l  law that  a tri a l  fo r a n  i nd icta b le  offence shou ld  be conducted i n  the 
presence of the accused . . .  not s imply that there shou ld  be corpo rea l p resence but that the accused, by reason of 
h is  p resence, shou ld  be a b le to u n dersta nd the proceed i ngs.  An accused who has  not u nderstood the conduct of 
proceedings agai nst h im ca n not, in the a bsence of express consent, be said to have had a fa i r  tr i a l . 1 1

In R v Tran, La mer  CJ e l aborated, 'the  very l egitimacy of the j ustice system i n  the eyes of those who a re subject 

to it is dependent on  the i r  be ing ab l e  to comprehend a n d  com m u n icate i n  the l a nguage i n  wh ich  the 

p roceed i ngs a re tak ing p lace . ' 12 Th is  cons iderat ion is  para m o u nt i rrespective of whether  the N ESB  person is

the accused h imse l f, o r  a witness i n  the tri a l . 13 The j ud i c i a l  off icer m u st in both cases meas u re the l i ke ly  i m pact

of a n  i nte rpreter  on  the tr ia l ' s  u lt imate verd ict .  

I n  c iv i l  p roceed i ngs, the d isadva ntage caused by the a bsence of a n  i nterpreter, as  a matter of natu ra l  j u st i ce, 

a ppears subject to com pet ing cons id erat ions :  the poss ib le  prej u d ice to the i nte rests of the other  party derivi ng 

from d e lay and costs of i nterpret ing services; the t ime  at wh ich  the req u est for an i nterpreter is  made; the 

necessity of a n  i nte rpreter  for the  issu es; u lter ior m otives for the req uest; and the rea l ity that, for reasons 

exp lored below, evidence via a n  i nte rpreter  wi l l  not necessa ri ly fac i l itate the ascerta i n ment of truth .  14 I n  a ny

case, however, as stressed Ki rby J i n  Gradidge v Grace Bras, the  j u d ic i a l  officer's  d i scret ion m u st not be 

co loured by i d iosyncrat ic op i n ions  or  persona l  views. 15

The fa i l u re to provide  adequate or proper i nterpret ing serv ices for a N ESB  person when necessary for a fa i r  

t r i a l  may res u lt i n  a m iscarr iage of j u st ice for wh i ch  proceed ings may be stayed . 16 As  a matter  of p ract i ce, then,

common law d iscret ion u s u a l ly favou rs the a ccused . H owever, certa inty a n d  u n iform ity ca l l  fo r a pr ima fac ie 

leg is lative r ight to an i nterpreter i n  a l l  Austra l i a n  states, rebutta b le  on ly  on  the ground s of Engl ish l a ngu age 

p rofic iency. Fu rther, in acco rda nce with the recommendat ions of the Austra l i a n  Law Reform Co m m iss ion 

(ALRC), th is  r ight shou ld  app ly to cri m i n a l  and civi l matters, but be d ispensa b le  i n  the l atter  if other  

cons iderat ions take pr io rity. 

In assessing whether the N ESB person's level of Eng l i sh  p rofic iency is  suffic ient to u ndersta nd proceed i ngs, 

e ither p u rsuant to statute o r  the common law, the often-mono l i ngua l  j u d ic ia l  officer  fa ces a n  u nenvia b le  task .  

i mprisonment) .  For the Commonwea lth :  Evidence Act 1995 (Cth )  s 30 (fo r  witnesses i n  crim i na l  tr ia l s ) ;  Migration Act 1958 
( Cth)  s 427(7)  (fo r  pa rt ies befo re the Refugee Review Tribuna l ) ;  Defence Force Discipline Act 1982 (Cth) s 101H(6 ) .  

7 Dairy Farmers Co-operative Milk Co Ltd v Acquilina ( 1963) 109  CLR  458, 464; Commonwea lth Atto rney-Genera l 's  
Depa rtment, Access to Interpreters in the Australian Legal System, Report ( 1991)  39 .  

8 See, eg,  Adamopoulos ( 1991)  25 NSWLR 75 (K i rby P) ;  Filios v Morland ( 1963)  63 SR ( NSW) 3 3 1; and R v Johnson ( 1986) 25 
A Cr im R 433, 440 (Shepherson and Wi l l i ams  JJ ) .  

9 ( 1992) 1 7 7  C L R  292.  
10 See, eg, R v Lee Kuhn [1916]  1 KB 337,  341; Weiss v R (2005) 80 AUR 444.
11 Kunnath v The State ( 1993)  4 A l l  ER 30 .
12 (1994] 2 SCR 951, 975 ( La mer CJ ) ;  see a lso Ebatarinja v Deland ( 1998) 194 CLR 444, 454 (Gaudron,  McH ugh, G u m mow,

Hayne and Ca l lagha n JJ); Gradidge v Grace Bras ( 1988) 93 FLR 414, 422 (K i rby P) ,  and 426 (Sa mue ls  JA) ( 'Gradidge'); R v 

Saraya ( 1993) 70 A Cr im R 5 15, 516 ( Badgery-Pa rker J ) ;  R v Scobie (2003) 85 SASR 77, 109-110 (G ray J ) ;  R v Watt (2007) 
QCA 28; Frank v Police (2007) SASR 288, [22] . 

13 R v Johnson ( 1986) 25 ACR 433 .  
14 Adamopoulos ( 1991)  25 NSWLR 75, 81 .  
15 ( 1988) 93 FLR 414, 423 (K i rby J ) .  
16 See, eg, Dietrich v R ( 1992) 177 CLR 292, 301 ;  Frank v Police (2007) SASR 288, [70];  and  Jago v District Court of New South 

Wales ( 1989) 168 CLR 23, 30 .  
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So as to avoid conferr ing a n  u nfa i r  adva ntage on those persons with some knowledge of Engl ish, 17 cou rts h ave

genera l ly l i m ited the use of i nterpreters to those N ES B  persons with demonstra b ly inadeq uate profic iency .  18

This  a p proach has  received cons iderab l e  cr it ic ism, not least from Ki rby P in Adamopoulos v Olympic Airways 

SA, who warned that e l ementary Eng l i sh  w i l l  not suffi ce :  

[T] he mere fact t ha t  a person can suffic ient ly spea k the  Eng l i sh  l a nguage to  perfo rm mundane or  seria l tasks o r  
even bus i ness ob l igat ions does  not  necessar i ly mean that  (s ) he i s  a b le to  cope  w i th  the  added  stresses imposed 
by appear ing a s  a witness in a court of law. 19 

J u d ic i a l  offi cers wou ld  thus  benefit from objective cr iter ia from a n  Eng l i sh l a nguage authority to ass ist the i r  

assessment of p rofic iency.  

Role of the Court Interpreter 

The Austra l i an  I n st itute of I nterpreters and Tra ns lators' (AUS IT) Code of Ethics st ipu lates eight amorphous  

pr inc ip les underp inn ing  the p ract ice of i nterpretat ion i n  a l l  d isc i p l i nes :  profess ion a l  cond uct; confident ia l ity; 

com petence;  accu racy; i m p a rt i a l ity; emp loyment; profess iona l  d eve lopment; a n d  p rofess iona l  so l i da rity. 20 I n

the fie ld  of cou rt interpreti ng, the  i nterpreter's  adherence to these pr inc ip les is  often prob lematic by  v irtue  of 

h i s  or her comp lex - a n d  to some extent, confl i cted - ro le in lega l  proceed ings. 

G iven the attent ion to deta i l  req u i red i n  l ega l proceed ings, great emphas is  has been p l aced on accu racy in 

eva l u at ing a cou rt i nterpreter's perform a n ce . 21 Gaio v R,22 a 1960 case cons ider ing the ro l e  of the cou rt

i nterpreter pr ior  to the  advent of accred itat ion,  fi rst advocated 'word -for-word' (or  l itera l )  i nte rpretat ion as a 

d i rect method of de l ivery .  H owever, th i s  approach reflects the m i sconception, nota b ly among lawye rs, that 

i nterpret ing  from one l a nguage to another  is a p u re ly mechan i ca l  process (wh ereby the i nterpreter performs 

the ro le of a 'co n d u it p ipe ' )  rathe r  than  'a comp lex h u man i ntera ct ion . ' 23 Filios v Morland24 and  Dairy Farmers

Co-operatve Milk Co Ltd v Acquilina25 su bseq uent ly reaffi rmed th i s  v iew. To be su re, severa l  characterist ics of

the  cond u it mode l  benefit the cou rtroom agenda .  Its mach ine - l i ke fu nct ion encou rages i mpart i a l ity by 

restr ict i ng the i nterpreter's exercise of d iscret ion .  26 I n  so do i ng, it severely l i m its the i nterprete r's contr i but ion

to proceed i ngs, confi nes the  potenti a l  i nfl uence that i nterpreters may wie ld  over  lawyers' l i ngu istic strategi es, 

a n d  thereby ena b les l awyers to m a inta i n  cou rtroom contro l . 27 The e l im i nat ion of d i sc ret ion a lso fac i l itates

a d herence to an oth erwise seemi ngly i l l u s ive 'objective sta nda rd of good i nterpret i ng' . 

Neverthe less, i n  1985 the ALRC conc luded that th i s  narrow concept ion of the cou rt i nterpreter's ro le  excl u d es 

the 'h u m a n  e lements' - l i ngu istic, cu l tura l  a n d  socia l  - of the i nterpret ing  process, regu la r ly sought when 

17 See, eg, Gradidge ( 1988) 93 FLR 414:  ' (A] n accom pl i shed l i ngu ist m ight have a fie ld  day hear ing a n d  understa nd i ng the 
q uestions asked i n  the la nguage of c ross-exa mi nat ion and  having a mple t ime to cons ider and  then a nswer through an 
i nterpreter . '  (Sa mue ls  JA) . 

18 See, eg, Galea v Galea ( 1990) 19 NSWLR 263 .  
19 See, eg, Commonwea lth Attorney-Genera l 's  Depa rtment, Access to Interpreters in  the Australian Legal System, Report 

( 1991)  49-51 .  

20 Austra l i a n I nstitute of I nterpreters a n d  Tra ns lato rs (AUSIT), AUSIT Code of Ethics (2008)

 at 2 J u ly 2008.

21 See, eg, R v Watt (2007) QCA 28, 35 :  ' I t  is  essentia l  to the proper conduct of a crim ina l  tr ia l  that the i nterprete r 
accu rately re late the q uestions  to the comp la i nant a n d  accu rately relate the comp la ina nt's responses to the Court. 

22 ( 1960) 104 CLR 419.

23 Gaio v R ( 1960) 104 CLR 419, 430 ( Kitto J ) .  This case echoed the Eng l i sh  case, R v Attard ( 1958) No 43 Ct Ap,  i n  wh ich 
court i nterpreters were refe rred to a s  'mere c iphers . '  

24 ( 1963)  63 SR (NSW) 3 3 1 .

25 ( 1963)  1 0 9  C L R  458.
2 6  Kathy Lasto r and Veronica Taylor, 'The Compromised Condu it :  Confl ict ing Percept ions of Lega l I nterprete r' ( 1995) 6(4)

Criminology Australia 10, 10.  
27 Kathy Lasto r and Veron ica Tay lor, Interpreters and the Legal System ( 1994) 111 .  
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precise equ iva l ence i n  the ta rget l anguage is u nava i l ab l e .  28 These e l e ments become  part i cu l a rly cru c i a l  i n  the

courtroom, where tech n i ca l  and  strategic l anguage abou nds .  I ndeed, i n  the words of Kathy Laster and  

Veron ica  Taylor, ' i t  i s  i ron ic  tha t  law, as a p rofess ion  of words, shou ld  de l i be rately construct a ro le  for 

i nterpreters which den ies the  complexit ies i nhe rent i n  l a nguage. ' 2
9 

K i rby P and  Sa mue l s  JA i n  Gradidge v Grace

Bras voiced s im i l a r  reservat ions .  

I f  we accept P rofessor Sa n d ra Ha le' s  v iew that 'accu racy' encom passes both accu racy of content and  of 

message intention and effect ( 'pragmatic e q u iva lence' ), 30 then  in its haste to ensure the  former  but  not the

l atter, the  con d u it mode l  does the p u rs u it of accu racy a d isservi ce .  I ndeed,  the l i ngu istic strategies adopted by 

the  adversa r ia l  l awyer  rely on message i ntent ion and  effect as much  as message content for the i r  i m pact.  A 

lawyer i n  cross-exa m i nat ion,  for exa mp le, uses com m u n icat ion as a tool  to control the witnesses' respon ses 

a n d  h igh l ight wea knesses in the i r  test imony. Accord i ngly, the i nterprete r must have d u e  rega rd to a l l  aspects 

of the spoken de l ivery i f  he or  she is  to convey (a l though n ot advance)  the c ross ex a m iner' s  strategic 

o bject ives. The N ESB  person's  response ca rr ies s im i l a r  n u a nces .  F a i l u re to attend  to these, by constru i ng

accuracy - a n d  therefore the  con d u it mode l  - in na rrow terms, may resu lt i n  the N ESB ga i n i ng a n  u nfa i r  

adva ntage o r  be i ng  mis represented . 

On  ba la nce, recent emp i ri ca l  stu d ies h ave fou n d  that lawyers a n d  i nterpreters genera l ly su bscri be to a loose 

not ion of interpreter as  condu it . 31 U nder  this model ,  which Laster and Tay lor  term the 'comprom ised cond u it,'

the i nterprete r attem pts to p lace the N ESB  in 'as c l ose a posit ion as  an Eng l i sh speaker in the same s ituat ion . ' 32

I n  so do i ng, he or she i nterprets what is sa id  and  the  m a n n e r  in wh ich  it is sa id ,  so that the message is  

u nderstood in the same way as the or ig i na l .  Coupled with avo id ing  om iss ions and person a l  ideas  or 

express ions, th i s  model encompasses pauses, tone of voi ce, hesitations, sty le and register.  F u rthermore, it  

a l lows for the possi b i l ity that, s i nce adverse i nferences of c red i b i l ity a re d rawn fro m a range of featu res, the 

i nterpreter may need to i ntervene  to provide  c l a rificat ion where cu l tura l  d ifferences i nform the NESB person's 

behavi o u r  and speech . 33 Th is  aspect of the  i nterpreter's ro l e, h owever, i s  fi ne ly etched .  Ha le notes the  N ESB

person's tend ency to expect advice, ass i stance and mora l support fro m the i nterpreter on the 

m i sundersta n d i ng that the i nterpreter i s  a n  advocate of h i s  o r  he r  i nte rests. Accord i ngly, ed it ing utterances to 

improve com prehens ib i l ity, coherence and re leva nce, a re strongly d iscou raged as  ru nn ing  cou nter to 

i m parti a l ity. S im i l a rly, the i nterpreter m u st not s imp l ify l a nguage or  a rguments to ass ist the non -Eng l i sh 

speaker' s  understa n d i ng beyond what is  necessary to re move the  l a nguage ba rr ier .  34 Outs ide the  cou rtroom,

on  the other ha nd,  the i nterpreter represents a n  accessi b l e  sou rce of i nformat ion on Austra l i a n  cu ltu re a nd

the lega l system.  U lt imately, in navigating h i s  o r  her  j u dgment-d riven a n d  somet imes a m bigu ous  cou rt role, 

the i nterprete r shou ld  afford overrid i ng  l oya lty to the cou rt in whose hands  j u st ice to the N ESB person l ies .  

Common Issues in Court Interpreting 

Cou rt i nterpret ing faces a n u m ber  of o bstac les in  its p u rsu it j u st ice for the N ESB  person .  Some a re q u ite 

u n avoid ab le .  Ha l e  a rgues that  the i nterpreter's capacity to p lace the N ESB  person in the same posit ion as  a n  

28 Austra l i a n  L aw Refo rm Commiss ion, Evidence, I nteri m Report No  26 ( 1985) 339-340. 
29 Lastor and Taylor, above n 26, 10. 
30 Sa ndra Ha le, The Discourse of Court Interpreting (2004) 7 .  See a lso Alan Crouch, in Access to Interpreters in the Australian

Legal System, a bove n 7, 47 :  ' [W]ords without a n  i nfo rming context a re u n l i kely to have the r ight mea n ing  ascr ibed to 
them.  Litera l ness imp l ies code switch i ng a n d  it is certa i n ly not the sou rce of accu rate trans l at ing or i nterpret ing . . .  ' 

31 See, eg, Lasto r and  Tay lor, a bove n 26; Ha le, a bove n 30.  
32 Ha le, a bove n 30, 9 .  
3 3  See, eg, Kathiresan v Minister for Immigration and Multicultural Affairs ( U n reported, FCA No VG 305, 1997) [48 ] - [49] 

(G ray J ) .  
3 4  See, eg, Edwa rds, i n  Ha le, a bove n 3 0 ,  12 :  ' [ l ] t  is  n o t  up  t o  the i nte rpreter t o  te l l  t h e  witness what t h e  counse l  rea l ly 

mea nt. Nor  is it up to the i nterpreter to suggest i n  court how counse l  or the court m ight fra me the i r  q uest ions fo r c la rity. 
Counsel  w i l l  have to figure that out themselves. '  
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Eng l i sh  speak ing witness is i nhe rent ly constra i ned by the tri ad i c  natu re of the i nteract ion .  3s Interact ion

between  the two part ies is  fu ndamenta l ly  s lowed, a n d  thus  the  dynam ic  between them affected, by the 

re lay ing of the m essage . I n  sp i te  of ass ista nce provided by the  'com p romised con d u it' mode l ,  there is  much  to 

be sa id  for Brereton J ' s  sta nce i n  Filios v Morland that evidence g iven th rough a n  i nte rprete r l oses much  of its 

i m pact :  

The j u ry do not read i ly hea r the witness nor  a re they fu l ly a b le to a ppreciate, fo r i nsta nce, the degree of  
convictio n  or  uncerta i nty i n  wh ich  h i s  evidence i s  given;  they cannot whol ly fo l low the nuances, i nf lect ions, 
q u ickness or  hesita ncy of the witness . 36 

I n  her  we l l -j u st if ied view, H a l e  fu rther  a rgu es that the i nterprete r, i nadvertent ly or otherwise, exerts some 

infl u ence on  the  process. Appea ls  to i m part ia l ity, however, shou ld  l i m it th i s  i nfl u e nce to the s u bject of 

l a nguage a lone .  Occas ions  where pragmatic equ iva lence is p revented by words, ph rases or q u estions that a re 

l i ngu ist ica l ly o r  cu ltu ra l ly i ncapab le  of i nterpretation  a re l i kewise u navo idab le .  Th is  s ituatio n  a rises most 

common ly i n  cross-exa m i n at ion,  where de l i be rate ly vague o r  comp lex q u estion ing  compl icates the  

i nterpret ing process. Th e Eng l i sh  doub le  negat ive, fo r  exa mp le, fi nds  no  pragmatic eq u iva lent i n  m a ny 

l a ngu ages, i n c l ud ing French,  M a n d a rin  a n d  Span i sh . 37 I n  such  i nstances, accu racy of content a lone  m u st

suffi ce .  

Fort u nately, these i nterpret ing issues a re the except ion ;  most a re capab le  of be ing add ressed subject to the 

wi l l i ngness of  the  part ies .  Poor  q u a l ity i nte rpret ing, p reva lent  as  it is, constitutes the overa rch ing concern .  

Wh i l e  no objective sta n d a rd of i nterpretat ion  exists, La mer  CJ  i n  R v Tran suggested that accuracy, cons istency, 

com petency, contem pora neousness, conti n u ity a n d  i m parti a l ity i n form a ny assessment of q u a l ity i nterpreti ng.  

Consistency, the subject i n  R v Soraya, 38 d iscou rages the  use  of d ifferent i nterpreters i n  the one case and, I

wou l d  add ,  i nterm ittent i nterpreting .  As Kenny J i n  Perera v Minister for Immigration and Multicultural Affairs, 

endors ing a cu lt ivated u ndersta n d i ng of accu racy, exp la i ned : 'th e  i nterpreter m u st express, in the  ta rget 

l a ngu age, as accu rately as that language and  the circumstances perm it, the  idea or concept as it has  been 

expressed i n  the  sou rce l a nguage . ' 39 The Qu eens land I nterp reter's Oath a l l u des to some, if not a l l ,  of these

criteri a .40 Ha l e's  2004 study, echo ing that of Tay lor  a n d  Lastor  ten yea rs pr ior, fou n d  that cou rt i nterpret ing

regu l a rly fa l l s  short on each.  Both stu d ies u nder l i ne  that legis lat i o n  provid i ng for a n  i nterpreter creates a mere 

i l l us ion  of a r ight if the q u a l ity of i nterpreti ng itse lf  is so poor as to l ead  to a m isca rriage of j u st ice .  41

Apa rt from a l ack  of academic  a n d  pract ica l  t ra i n i ng (d iscussed be low), a n u m ber  of shortcomi ngs i n  the  

cu rrent cou rt i nte rpreti ng syste m l i ke ly exacerbate th i s  prob l em .  These  shortco m ings revea l a system that  

d oes not suffi c iently acco m m od ate e i ther  the i nterpreter or  the N ESB  person .  F i rstly, preparat ion afforded to  

the i nterpreter pr ior  to the  commencement of  a case  i s  l i m ited i n  d u rat ion and  conte nt :  he  or  she is  provided 

with  the N ESB person's name, the cou rt n u m ber, and somet imes a short bri efi ng. Without  fu rther  i ns ight i nto 

the case, or adequate t i me to acqu a i nt h im- or  herse lf  with its s u bject matter, the i nte rpreter' s  q u a l ity of 

3s Ha le, a bove n 30, 36 .  
36 Filios v Morland ( 1963)  SR (NSW) 331, 341 .  See  a l so R v Johnson ( 1986) 25  ACR 433 ,  440 where Wi l l i ams  J stated, 

'exper ience has s hown that the tri buna l  of fact ca n m a ke a better assessment of a witness if there i s  no i nterpreter 
transposed between it and the witness . '  

37 See, eg, Ha l e, a bove n 30, 48.  
38 ( 1993)  70 A Crim R 515 .  
3 9  ( 1999) 92  FCR  6, (29),  emphas is added .  See  a l so De La Espriella v R (2006) 3 1  WAR 291 ,  ( 75 ]  (Roberts-Smith JA) . 
40 Oaths Act 1867 ( Qld )  s 29 :  

You swea r that  you u n dersta nd  the l anguage of the witness a n d  a re a b le to  i nterpret between the witness and  
the court and  j u ry and  the pr isoner and  a l l  persons conversa nt with the Eng l i sh  la nguage. You sha l l  wel l  a nd  tru ly 
i nterpret and true exp la nat ion make between the witness,  the court and j u ry and the pr isoner and a l l  persons 
conversa nt with the Eng l i sh  la nguage and the evidence wh ich  you sha l l  g ive to the court a n d  j u ry sworn between 
our Sovereign Lady the Queen and the prisoner  at the bar s ha l l  be  the truth the whole truth and noth ing but the 
truth . So help you God .  

41 See, eg, R v Imrie ( 19 17)  12 Cr App R 282 ;  De La Espriella v R (2006) 3 1  WAR 291; R v Soraya (1993)  70 A Cr im R 515 .  
39 



i nterpret ing i s, u nde rsta ndab ly, comprom ised . Second ly, cou rtroom seat ing fro m t ime  to t ime pos it ions the 

i nterpreter at a d ista n ce fro m the N ESB  person i n  the witness sta n d .  Hearing  d iffi cu lt ies that f low from th is 

a rrangement - to the  detr i ment of the  i nterpreti ng q u a l ity - u n e q u ivoca l ly outweigh a ny contr i but ion to 

percept ions of i m pa rt ia l ity. Th i rd ly, a n d  more content ious ly, i nterpreters regu l a rly vo ice concerns over the  

speed ,  l ength a n d  type of  q u estion ing  emp loyed by lawyers. As  h igh l ighted above, these  m ethods of de l ivery 

a re more often than  not de l i berate. As such ,  to i ns ist that lawyers rad ica l ly  appropriate the i r  adversar ia l  sty le 

to assist i nte rpretat ion wou l d  u ndermine  strategic o bj ect ives.  N everthe less, it rema ins  reasonab le  to expect 

from a l l  part ies  a rt i cu l ate, c lea rly worded,  ma nageab le  expression .  On  th i s  matte r, the ju d i c i a l  offi cer's  

regu lat ion  i s  cruc i a l .  Fourth ly, court i nterpreti ng - perhaps more so than  i nterpret ing  i n  ot her  d isc i p l i nes  -

req u i res susta i ned concentration  and  a n  ab i l ity to fo l low comp lex thought which is both physica l l y  and  

menta l ly  demand i ng .  Accord i ngly, it i s  i m perative that  i nterpreters be afford ed adequate brea ks d u ring  cases 

for rest and recu perat ion .  Concern rega rd ing the cou rts' i n suffic ient observance of this need appears wel l ­

fou nded .  As with those a l ready identified ,  th i s  shortcom ing  refl ects a l ack  o f  understa n d ing among part ies  to 

the proceed ings of the i nterpret ing  process, a nd the i nterpreter' s contr i but ion to that process. 

A s ignificant  shortage i n  accred ited p rofess iona l  i nterpreters - a mere 231 Aust ra l i a -wide i n  200842 -

constitutes the  predominant issue  a longs i de  poor q ua l ity i nterpreti ng. Apa rt fro m the  stra i n  p laced on 

ava i l ab l e  i nterpreters (with l i ke ly i nd i rect i m pacts on the q u a l ity of the i r  performances )  th is  shortage leaves 

the cou rt at r isk of be ing u nab l e  to provid e  the N ESB  with an i nterpreter on req u est. N o  more evident i s  th i s  

m atter than  to Aborigi n a l  Austra l i a ns, for whom the ava i l ab i l ity of  i nterpreters i n  the  tra d it iona l  Wik -Mu ngka n 

l a ngu age is i n c reas ing ly sca rce as h igh l ighted i n  Frank v Police43 and ,  i n  Qu eens land, R v Watt. 44 M oreover, the

few ava i l ab l e  Wik-M u ngka n i nterpreters a re often fou n d  to be related to a witness, th ereby prec l u d i ng the  

i nterpreter's pa rt ic ipat ion i n  the case  a n d  thus  the ass ista nce of  v ideo conferen c ing .  I n  the  face of j u d ic i a l  

cr it ic ism, the South  Austra l i a n  government i n  June  th i s  yea r  an nou nced add it iona l  fu nd ing  for tra i n i ng  of  Wik ­

M u ngka n interpreters. Qu eens land wou ld certa i n ly benefit from fo l l owi ng su it, a po int op ined  by the tri a l  

j u dge i n  R v Watt. 45 T h e  Commonwea lth  Depa rtment o f  I m m igrat ion a n d  Citi zensh i p  ( D IAC) a l so recently

su pp l ied fu n d i ng to the Nat iona l  Accred itat ion Authority for Tra ns lators and I nte rprete rs ( NAATI ) for the 

accreditat ion of new i nterpreters i n  emerg ing com m u n ity l a nguages. 46 Reta i n i ng i nterpreters once a ccredited,

however, req u i res fa i r  rem u n e rat ion and support that reflects their  expert ise and contr ibut ion to the  pu rs u it 

of j u st ice for the  N ES B  person .  

Interpreter Training and Accreditation 

Laster and Taylo r  contend  that poo r q u a l ity of i nterpret ing - part i cu l a rly i ncompetency and i naccu racy - can 

be at least part ly a l l eviated by academic  a n d  pract ica l  t ra i n i ng .  Wh i l e  the era of d e  facto or  ad  hoe i nterpreters 

may have long passed, 47 the misconce ived not ion that i nte rpret ing i s  an exercise capab le  of be ing ca rr ied out

by any b i l i ngua l  i n d iv id u a l  l i ngers, part i cu l a rly  a m ong the lega l profess ion .  Shortage of q u a l if ied i nte rprete rs 

a n d  i nadequate rem u nerat ion a re, as w i l l  be exp la ined ,  imp l i cated in th i s  i ssue .  Jaku bowicz a n d  Buck l ey, as 

ea rly as 1975, emphasised that, 'com petent i nterpret ing  is not mere ly an ab i l ity to speak a l angu age, however 

42 Nation a l  Accred itat ion Authority for Tra ns lators a n d  I nterpreters, Online Directory (2008)

 at 28 J u ly 2008.

43 ( 2007) SASR 288.

44 (2007) QCA 28.

45 (2007) QCA 28 .  The tr ia l j udge i n  this case emphas ised that the D i str ict Cou rt had ra ised the shortage issue with re leva nt 
state government a uthorit ies fo r the past s ix yea rs to no ava i l .  

46 Nation a l  Accred itatio n  Autho rity fo r Tra ns lators a n d  I nterpreters (NAATI ) ,  Annual Report: 2006-2007 (2007) 2 .

· 4 7  Cf  De La Espriella-Velasco v R (2006) 3 1  WAR 291 ,  where one  of  the two i nterpreters who a lternated i nterpret ing  fo r the
accused was the accused's wife .  
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fl uent ly, but  is a n  acq u i red sk i l l  with specia l isat ion needed i n  appropriate a reas together  with a strict code of 

p rofess iona l  eth i cs . ' 48

NAATI, esta b l i shed by the Commonwealth government i n  1977, is respons ib le  for sett ing the p rofess ion 's  

sta nd ards .  It  a l so represents the predom i n a nt avenue  through wh ich  i nterpreters enter the profession .  In  

1982,  the Austra l i an  I n st itute of M u lt icu ltu ra l Affa i rs recommended  that  tert ia ry i nst itut ions co l l aborate with 

NAATI i n  esta b l i sh ing tert i a ry tra i n i ng cou rses for i nterpreters. 49 I t  a lso ra ised the need for speci a l ised l ega l

i nterpreters. so NAATI cu rrently offers fou r  levels of accred itat ion : ( 1 )  para -profess iona l ;  (2 )  

trans lator/ interpreter; (3 )  advanced tra ns lator/confere nce i nte rpreter; a n d  (4 )  adva n ced trans lator 

(sen ior)/conference i nterpreter (sen ior) . The majority of court i nterpreters a re accred ited at the ' i nte rpreter' 

l evel ,  wh ich is awarded on  the  bas is  of a 75 m i n ute genera l ist exa m i nat ion fo r which no  pr ior  i nterpret ing 

t ra i n i ng is  req u i red .  

Wi th  tert i a ry tra i n i ng  cou rses few51 and  non-compu lsory, the vis ion  that  i nterpreters wou ld  u n iversa l ly enter

the i r  profess ion via co m plet io n of tert iary e d u cat ion has  not yet come to fru it ion .  F u rthermore, the a bsence of 

speci a l i st exa m inat ion has  resu lted in frequent cr it ic ism that NAATl -accred ited i nterpreters a re i l l -eq u i pped for 

cou rt i nterpreti ng. 52 The introd u ct ion of a s ight t rans l at ion test to NAATl's i nterpreter- level exa m i nat ion i n

M a rch 200853 has  stre ngthened the exa m inat ion's  overa l l  re l eva nce to cou rt i nterpret ing .  However, t h e

exa m i nat ion sti l l  over looks the  s imu lta neous m o d e  o f  interpret ing  u s e d  i n  the cou rtroom, as we l l  as  t h e  

l i ngu ist ic registers, prec is ion o f  i nterpretation,  and  understand i ng o f  l ega l p roced u res req u i red i n  a l ega l 

context. 54 NAATl's 2008 cata logue provid es trans l ator a n d  i nterpreter tra i n i ng opportun it ies,  i n c l ud i ng

specia l i st i n stru ction i n  cou rt i nterpreti ng. H owever, as long as t ra i n i ng  cou rses rema i n  non-com pu lsory, and  

no  i nc reased re m u nerat ion fo l l ows, there exists l itt l e  i n cent ive for the i r  comp let ion . 

Demonstra b ly, then,  mandatory tra i n i ng i n  i nterpreting from tert i a ry i n st itut ions as a pre-cond it ion to 

a ccred itat ion wou ld  serve severa l funct ions .  F i rst ly, it wou l d  enab l e  u n iversit ies to share the task of exa m i n i ng 

cand idates for NAATI accred itat ion ,  thereby render ing the  process of a ccred itat ion  more exped ient and  

i ncreas ing the ava i l ab i l ity of i nterpreters . Second ly, it wou l d  add ress the  aspects of  academ ic  and  pract ica l  

com petency not covered i n  the exa m ination .  Th i rd ly, it cou ld  necessitate su itab l e  speci a l ised tra i n i ng for cou rt 

i nterpreters to better  prepare them for the part icu l a r  demands  of th i s  d isc ip l i ne .  Correspond ing tra i n i ng or 

conti nued  l ega l  educat ion for those i nteract ing with i nterpreters - l awyers, j u dges or  magistrates, witnesses, 

a n d  the genera l  p u b l ic - wou l d  provide  va l u ed c l a rificat ion regard i ng the i nterpreter' s  ro l e .  It  wou l d  a lso serve 

to i l l u m i nate the  i nterpreter's profess iona l  cha racter. In a d d it ion ,  the  respect a n d  appropriate rem u nerat ion 

that it wa rrants may i n  t u rn sti m u late a renewed i nterest i n  th i s  ca reer .  

Conclusion 

I t  i s  su rpr is ing that i n  the m u lt icu l tura l  Austra l i a  of today there i s  so l itt l e  materi a l  ava i l ab l e  on  the evid e nt ia l  

a n d  other  i s sues  re lat ing to the use of  i nterpreters i n  the law.  Th i s  l ack  of  materi a l  i s  no d o u bt a reflection  of 

48 J aku bowicz a n d  Buckley, Migrants and the Legal System ( 1975) 22. See, a lso, Com mittee on  Overseas P rofessiona l  
Qua l ifications, The Language Barrier ( 1978) 8-9.  

4 9  Austra l i a n  I n stitute of M u lt icu ltura l  Affa i rs, Evaluation of Post-Arrival Programs and Services for Migrants (1982)  156. 
so I b id  160 .  See a l so Senate Sta nd ing Committee on  Education  a n d  the Arts, Report on a National Language Policy ( 1984) 

189; Com monwea lth Attorney-Genera l 's  Department, Access to Interpreters in the Australian Legal System, Report ( 1991)  
89.  

51 The U n ivers ity of Western Syd ney ( N SW), R M IT (VIC) ,  Monash U n ivers ity (VIC)  and The U n iversity of Queens l and  (QLD) 
provide some of the few tertia ry tra i n i ng  courses i n  i nterpret ing at the p rofess iona l leve l .  

52 See, eg, Ha le, a bove n 30 ,  27;  Rosea n n  Duenas  Gonza lez e t  a l, Fundamentals of Court Interpretation ( 1991 )  91 ;  
Commonwea lth Atto rney-Genera l 's  Depa rtment, Access to  Interpreters in  the Australian Legal System, Report ( 1991)  89 .  

5 3  Nationa l  Accred itation  Autho rity fo r Tra ns lato rs and  I nterpreters (NAATI ) ,  Manual for Candidates: Information About

NAA TI Accreditation by Testing, Course Completion and Overseas Qualification (2008 ) .  
  nua  1%20fo r%20Ca nd idates%202007%20text.  at 29 J u ne 2008. 

54 I b i d .  
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the  wid e r  apparent l ack  of appreciat ion with i n  the just ice system and  the l ega l p rofess ion of the importance of 

l a nguage and  the  nature a n d  proper use of p rofess iona l  i nterpretat ion .  ss

When Roberts-Sm ith  QC made  th i s  observat ion in 1990, he wou ld  su re ly have expected that the scena rio  of 

wh ich  he spoke wou l d  bear  l itt le  resemb la nce to that encou ntered in today's cou rts. As th i s  paper  has  sought 

to h igh l ight, the resemb l a nce rema ins  a l l  too great. I ndeed,  as  recently as 2006, the  Western Austra l i a n  

Su preme Cou rt i n  D e  La Espriella-Velasco v R noted that the process o f  u ndersta nd ing cou rt i nterpreti ng a n d  

recogn i s ing  its contr ibut ion t o  just ice for the  N ES B  person i s  fa r fro m comp lete .  s6 Austra l i a ' s  growing m igra nt

popu l at ion  necessitates i nte rpreters i n  greater n u m bers and more d iverse l a nguage pa i rs, wh ich  in t u rn 

req u i res i nvestment i n  t ra i n i ng p rogra ms  a n d  appropriate rem u nerat ion schemes .  Thorough, mandatory 

tra i n i ng for both i nterpreters and  cou rt pa rt ic ipa nts a l so prom i ses to a l ign expectations  rega rd ing the 

i nterpreter's ro le i n  p roceed i ngs. Cou p led  with  improve ments to the i nterpreter's work ing env i ro n m ent, 

tra i n ing  w i l l  s im i l a rly serve to enhance  the q u a l ity of i nterpret ing .  In su m, rega rd for these tenets of j ustice 

contr ibutes to equa l  treatment before the law for al l  peop le  i n  Austra l i a, i rrespective of the i r  native l a nguage.  

As a gratifyi ng by-prod u ct perha ps, i n  the  words  of author  S imon Winch ester, 'the  u n d e rsta n d i ng of tongues 

other than our own offers u s  a chance to come to a better  u n d ersta nd ing of peop les oth e r  than ou rse lves - an 

unde rsta nd ing  than  can  o n ly be for  the betterment of u s  a l l . ' s7

ss Roberts-Sm ith, QC, i n  Commonwealth Attorney-Genera l 's  Depa rtment, Access to Interpreters in the Australian Legal

System, Report ( 1991)  36 .  
s6 (2006) 31 WAR 291, ( 16] . See a lso R v Watt ( 2007) QCA 28, (43 ] .  
s 7  S i m o n  Winchester, i n  CJ Moore, I n  Other Words ( 2004) 9 .  
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Law's Claim to Ethical Responsibility: The Law and Morality of 

Torture 

Nicholas Elias 

Nicholas Elias (Juris Doctor, University of Melbourne} was selected as the winner in the Australian Legal 
Philosophy Students Association (ALSPA} annual student essay competition 2009 for this paper. 

I n  the po l it i ca l  c l imate after  September  1 1, the  i m portance of info rmat ion and  the be l ief that it cou ld  be better 

o bta ined  th rough coercive tech n i q u es lead the Bush  Ad m i n istrat io n  to seek c la rificat ion on  the law regard i ng

lega l l i m its on coercive i nterrogat ion .  I n  2003 the Office of Lega l Counc i l  of the Department of J u st ice 

p rod u ced a l ega l op in ion 1 ( 'the m emo')  wh ich  portrayed what had  appeared to be a comprehensive and n o n ­

d erroga b le  proh i b it ion aga i nst tortu re, p rotected b y  the US Constitution and  b y  a n  i nternat iona l  l a w  o f  jus 

cogens, as someth ing  fa r less comprehensive. Th e lega l i nterpretat ion a n d  a n a lysis of the memo made a space 

for except ions to these ru les and  part ic ipated i n  creat ing a c l imate where what constituted tortu re was 

contesta b le, and where p ract ices that appea red to many to a mount  to tortu re were perm issi b l e .  2

The sta rti ng po int  for th i s  paper  is that the memo a n d  the responses to it expose the frag i l ity of the  lega l 

proh ib it ion of tortu re a n d  the eth i ca l  consensus  that supports i t .  I n  its po l it ica l  context, the  re lease of the  

memo is a n  event wh ich  cha l l enges us  to q u est ion aga i n  l aw's  c l a im  to eth ica l respons ib i l ity, and  the  

respons ib i l ity of  the lawyer who c l a ims  to speak for it .  I propose to exa m ine  the memo for what  it i l l u strates 

a bout the cha racterist ics of the l ega l approach to a 'mora l ly  peri l ous' q u est ion such as  the use of tortu re, a n d  

th rough th i s, to q u est ion  the p resumpt ion that th i s  k ind  o f  lega l  adv ice can  exist with in  a sphere o f  a mo ra l ity. 

The fi rst part the paper  w i l l  exa m i n e  how the memo approaches the  exist ing law a n d  defi n it ion of tortu re .  I n  

t h e  second part, I exa m i n e  the  u s e  of exp l i c it ly mora l  reason ing  i n  t h e  memo's d iscuss ion o f  t h e  ava i l ab i l ity of 

the necessity defence. In do ing so, I show th at desp ite the exp l i c i t  d isavowal of a ny mora l  eva l uat ion by the  

a uthors of the m emo, mora l  eva l u at ions operate i m p l i c it ly i n  a way that affects both  the ap proach a n d  content 

of the  l ega l  advice p rovided .  F i na l ly, I wish to cons ider  the ro le of the  l awyer giv ing advice on mora l ly peri l ous  

issues and  to exp lore the  possi b i l ity that a rt icu lat ing these mora l  eva l u at ions w i l l  improve the va l u e  of l ega l 

advice by a l lowing l awyers a n d  c l i ents to be respons ib le  for them i n  a consc ious and  cons idered way. 

The Legal Prohibitio n  

The  l ega l  content of  the  p ro h ib i t ion on tortu re that  the memo a d d resses de rives p rinc ipa l l y  from the  UN 

Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment ( 'CA T ) . 3 This

1 Memora n d u m  fo r Wi l l i am  J .  Haynes IT ,  Genera l  Counse l  of the Department of Defense, Ma rch 14,  2003,  Re: Military 

Interrogation of Alien Unlawful Combatants Held Outside the United States . 

  memo sa i d   cou l d  overr ide laws tortu re  at 
November  22  2008. 

2 See R icha rd B i lder  and Detlev Vagts, 'Spea k ing Law to Power' (2004) 98 American Journal of International Law, 689, fn 14
for commentato rs and sou rces suggest i ng that the re lease of the memos c reated a permiss ive c l imate i n  which a buses 
such as those at Abu G h ra i b  could occur.  

3 UN Convent ion Aga i nst Torture and Other Cruel ,  I n h u m a ne or  Degrad i ng Treatment or  Pun i sh ment, opened fo r s ignature 
10 Decem ber 1984, 1465 U NTS 85 (entered i nto fo rce June  26 1987) .  I n  ratify ing th i s  convent ion the US Senate attached 
a reservat ion with rega rd to a rt ic le 16, stat ing that it wou ld  o n ly be bou n d  to prevent 'cruel ,  i n h u m a ne or  degrad i ng 
treatment or pu n i shment' to the extent that th i s  had  mea n i ng equ iva lent to the  'cruel ,  unusua l  and  i nhumane  treatment 
or  pun i shment proh i bited by the 51h, 81h and 141h Amend ments to the US  Constitution .  See Ala n Hyde, 'Tortu re as a 
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convent ion was des igned to strengthen the  p re-exist ing proh i b it ion aga inst tortu re4 a l ready cod ified i n  a ser ies

of i nternat iona l  agreements. 5 The CA T dema nded that cou ntr ies enact leg is lat ion imp lement ing its p rovis ions

domesti c a l ly and i m porta ntly sought to defi ne  'tortu re' i n  a way it hoped wou ld  be suffic ient  to upho ld  

c ri m i n a l  p rosecut ion u nder  d omestic l aw. 6

Art ic le  1 of the CA T d efines  tortu re as 'any act by which severe pa in  or suffer ing, whether  physica l o r  menta l ,  i s  

i ntenti ona l ly i nfl i cted on a person for such  p u rposes a s  obta i n i ng from h i m  or  a th i rd person informat ion  or  a 

confess ion ,  p u n ish ing h i m  or a th i rd person . . .  when such pa i n  or suffer ing is i nfl i cted by . . .  a p u b l i c  offic i a l  o r  

other  perso n a ct ing i n  a n  offic i a l  capacity . '  

Art ic le  2 p rovides that ' [n ]o  except iona l  c i rcu msta nces whatsoever, whether  a state of war  or  a th reat of wa r, 

interna l  po l it i ca l  in sta b i l ity or any other  pub l i c  emergency may be i nvoked as a j u st ificat ion  of tort u re . '  

A s  the  memo states, ' [t] he  key statutory phrase i n  the defi n it ion o f  tortu re is  that a cts a m o u nt to tortu re i f  

they c a u s e  "severe phys ica l  or  menta l pa i n  or suffer ing" . '7 T h e  memo's  ana lysis o f  the  CA T defi n it ion8 i s

premised on the  c l a im  that tortu re, a n d  the crim ina l  sanct ions a n d  st igma that attach  to it, i s  d ist i n ct a n d  

sepa rate from other  k i n d s  o f  acts i n c l ud i ng crue l ,  i n h u m a n e  o r  degrad ing  treatment, wh ich a re n o t  s u bject t o  

t h e  sam e  sanct ions o r  stigma .9 Je remy Wa ld ron offers a n  i ns ightfu l comment on t h e  mora l  eva l u at ion i m p l ic i t

i n  th i s  k ind  of l ega l a pproac h .  H e  a rgues that wh i l st there i s  c lea r ly a legit imate i nte rest i n  knowing with 

prec is ion how fast you can lega l ly  d rive a long a road,  to see k to know with prec is ion 'to what extent I can  push 

my wife a rou n d  before it becomes domestic v io lence,' o r  'to what extent I can fl i rt with my stu dents b efore i t  

becomes ha rassment' suggest that 'there a re some sca l es that  we rea l ly shou ld not be on . ' 10 At the  very least

th i s  shou l d  a l e rt us to the fact that the d efi n it iona l  c l a im of the memo i nvolves the tac it adopt ion of a mora l  

or ientatio n  towa rd the  issue which is  u n a rt icu l ated; i n  th i s  case, seek ing a bright l i ne  demarcat ion between 

cri m i n a l  tortu re and lega l ly permiss ib l e  'a l m ost tortu re' assu mes that there is  a l egiti m ate i nterest i n  knowing 

how much pa in one  can  l ega l l y  i nf l i ct .  

To a rrive at a d efi n i t ion of 'severe pa i n' ,  the memo offe rs the d ictiona ry mean ings, ' hard to e n d u re', 'grievous' ,  

and 'extreme' . That these a l l  refer to s u bject ive experience renders them prob lemat ic  if  adopted as  the  basis 

for a lega l  test .  At this poi nt, rather  than d iscuss re l eva nt domestic  or  i nternat iona l  case law the memo 

proceeds to exa m ine  the use  of  the te rm 'severe pa in '  i n  another  statute of  the US  Code  wh ich  defi nes 

'emergency med i ca l  cond it io ns' for the p u rpose of a l l ocat i ng hea lth care resou rces.  I n  th i s  statute the term 

'severe pa in '  i s  used to d escr ibe a sym ptom which  is  but  one  of the defi n i ng cha racterist ics of a n  emergency 

med ica l  cond i ti o n .  

Prob lem o f  O rd i na ry Lega l I nterpretat ion'  (2006) Cornell Legal Studies Research Paper No. 06-046 18 
 at November 22 2008 fo r a d iscuss ion  of US law imp lement ing the CAT. 

4 Art ic le 1 (2 )  of the CAT provides that ' [t] h i s  a rt ic le  is  without prejud ice to a ny i nternationa l  i nstrument or nat iona l  
legis lat ion wh ich  does  or  may conta i n  p rovis ions  of w ider  a pp l icat ion . '  

5 Art 5 of  the Universal Declaration of Human Rights GA res . 2 17A ( 1 1 1 ) , U N  Doc  A/810 at 71  (adopted on  December  10, 
1948) a n d  a rt 7 of the International Covenant on Civil and Political Rights 999 U . N .T .S .  171, (entered i nto fo rce M a rch 23, 
1976) conta i n  provis ions  p roh ib it ing tortu re. The Geneva Convent ions, espec ia l ly common a rt ic le 3 ,  and a rt ic le  17 from 
the Th i rd Geneva Convent ion a lso conta i n  non-derroga b le proh i b it ions on tortu re, as do a rt 3 of the European

Convention on Human Rights, a rt 5 of the American Convention on Human Rights and  the UN Standard Minimum Rules

for the Treatment of Prisoners .  
6 The U n ited States enacted 18 USC §§ S2340A wh ich  proh ib ited to rtu re outs ide the US by any perso n su bject to US l aw .  

P rovis ions  of the United States Constitution a n d  genera l cri m i n a l  l aw were thought to pro h i bit tortu re with i n  the States. 
7 Memo, a bove n 2, 38. 
8 As the re leva nt text of a rt 1 of the CAT and USC 18 §§  S2340A is  the sa me, I p ropose not to d i st ingu ish  between the two . 
9 Memo, a bove n 2, 49.  
1 0  Jeremy Wa ldron ,  'To rtu re and Positive Law :  J u ri sprudence fo r the Wh ite House' ( 2005) 105 Columbia Law Review 6, 

1681, 1701 .  
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Whi lst it is a d m itted that th is statute add resses a 'su bsta nt i a l ly d ifferent subject fro m sect ion 2340' 1 1  no

ment ion i s  made of the textua l  comp l icat ions i nvolved i n  tak ing a term from one context and  app ly ing it  

d i rectly to another. Th is, together  with the fact that i n  one statute 'severe pa in '  i s  used as one  indicator of an 

emergency cond it ion,  and i n  the  other as  that which i s  indicated by the presence of other  i nd i cators of that 

cond it ion,  suggests that there is i nsuffi c ient logic to support the  i m portat ion of the term. 

The resu lt  of th i s  process of ( re ) -defi n it ion is  that for a n  act to constitute 'tortu re' the act must be specifica l ly 

intended to i nfl i ct severe pa i n  at a l evel that 'wou l d  ord inar i ly be associated with a p hysica l  cond it ion or i nj u ry 

suffi c ient ly serious  that it wou l d  resu lt i n  death, o rgan fa i l u re or ser ious impa i rment of bod i ly  fu nctions . ' 12 Th is

seems to have na rrowed the defi n it ion of tortu re to such  a degree that m a ny of the acts that we i ntu it ively 

fee l  constitute tortu re no  l o nger fa l l  with i n  the lega l proh i bit i on .  As Sa u l  observes, ' [t] he resu lt of such  

reason i ng i s  that lega l  ru les  become noth i ng but  tools  l awyers ut i l i ze  on beha lf  of  whichever s ide  they 

represent' . 13 Such  an approach u ndermines the certa i nty and  sta b i l ity of law. Fu rther, it revea l s  a mora l l y

contestab le  attitude  towa rd l ega l  no rms  wh i ch  is  ne i ther  exp l i cit ly stated, nor  argued for, yet is one wh i c h  

affects t h e  content o f  t h e  l ega l advice resu lt ing fro m t h i s  attitude .  

The M oral Prohibition 

The q u est ion  of whether  a n d  when tortu re may be mora l ly acceptab l e  or  des i rab l e  is not add ressed i n  the  

memo, i ndeed it is exp l i c it ly avo ided by  the authors of the  memo . 14 Very l itt l e  weight is given to  the mora l

cons iderations or  po l it ico-h istor ic  context that gave r ise t o  the  CA T a n d  other  internat iona l  i n stru ments, wh ich 

have typ ica l ly ad opted a deontologica l  approach to the pro h i b i t ion on tortu re by denying i ts  permiss ib i l ity i n  

a ny c i rcu msta nces .  

The one occas ion where a mora l  eva l uat ion is  made exp l i c it ly i n  the  memo occu rs i n  the context of advis ing on 

the ava i l ab i l ity of the defence of necessity. 15 The memo adopts a conseq uent ia l ist approach,  stating  that 'a

parti cu l a r  d eta i nee  may possess i nformat ion that cou ld enable the  U n ited States to p revent i m m inent attacks 

that cou ld  e q u a l  or su rpass the Septem ber  1 1  attacks i n  the i r  magn i tude .  C lea rly, any harm that m ight occ u r  

d u ring  a n  i nterrogat ion wou ld  pa le  t o  i ns ign ifi cance compared to the h a r m  avo ided b y  p reventi ng s u c h  a n  

attack, wh ich  cou ld  take h u n d reds or  thousa nds  o f  l ives . ' 16

This  hypotheti ca l ,  as we l l  as neglect ing the com p l exit ies of the  necessity defence, has  the effect of 

u nderm in i ng an a l ready a frag i le  co m m itment to a bsol ute va l u es by creat ing a s ituat ion in which to ho ld  them 

seems u n rea l ist i c .  A lan  Hyde ,  wh i l e  exam in i ng the c lass ic form of  th i s  hypothet ica l 17 identif ies a fu rther

fu nct ion, a k ind  of  's i l enc ing of  potent ia l  d iscuss ion of tortu re' 18 wh ich  seeks to m i n im ise the im porta nce of

mora l  eva l u at ions  to  a ny u ndersta nd i ng of  the l ega l  p roh ib it ion  of tort u re .  The  assert ion that  any pa in  wou l d  

be ' ins ign ifi ca nt', c lea rly a m o r a l  eva l u at ion,  supports t h i s  view. H y d e  i s  not a lone  i n  q u estion i ng the va l u e  of 

these k inds  of hypothet ica l s  to o u r  mora l  reason ing  on th i s  issu e .  

11 Memo, a bove n 2, 38 . 
12 Memo, a bove n 2, 39;  45.

13 Ben Sau l, The Equ iva lent Logic of Tortu re and Terror ism : The Lega l  Regu lat ion of Mora l  Monstros ity' (2008) in S 
Lewa ndowski et a l  (eds) Torture and Terrorism (2008); Sydney Low School Legal Studies Research Paper No. 08/113 p .10  

 at November 22 2008 . 

14 Memo, a bove n 2, fn 1 .  
15 U n less expressly proh i bited by  the  legis lat ion th i s  defence a p p l ies whenever the commiss ion o f  a ha rm is he l d  to  be  

justified by  v i rtue of  its preventing a greater ha rm .  It  can  a p p ly to the  commiss ion of a cr i me, if, due to the  part ic u l a r  
s ituat ion of  the committer, that  c r ime  i s  committed to  prevent a greater ha rm .  

16 Memo, a bove n 2, 75
17 In  its c lass ic  fo rm the hypothetica l proceeds; the pol ice have captu red a terrorist who p la nted a bomb in a major  c ity that 

wi l l  ki l l  thousa nds of i n nocent l ives. I mporta ntly, the po l ice know fo r ce rta i n  the deta inee p la nted the bomb and knows 
how to stop it .  If the po l ice get i nfo rmation a bout the location of the bomb from the deta i nee the i n nocent l ives wi l l  be 
saved .  I f  not, they wi l l  d ie .  I s  tortu re permiss ib le i n  th i s  case? 

18 Hyde, a bove n 4, 29.
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There are  many  mora l  eva l u at ions wh ich  may i m pact a leg is lator's, j udge's or l awyer's interp retat ion of the  

law su rro u n d i ng tort u re .  I m portantly, we can  never know with  certa i nty that a deta inee  has  i nformat ion,  and  

never know if  tortu re wi l l  revea l  it for  us .  F u rther, we can  never  know when to end ou r  tortu r ing if i nformat ion 

is not forthcom ing - there is  a lways the tempt ing possi b i l ity that j u st a l itt le more wou ld  revea l  a l l .  Emp i ri ca l ly, 

there is evidence that tortu re doesn't p rod u ce rel i ab l e  i nformat ion,  19 but  rather  leads  v ict ims  of tortu re to

confirm any assu m pt ions a l ready held by the tortu rer.  Roth ra ises the a rgu ment that a l lowing tort u re may 

u lt imate ly make us  less safe if futu re c ri m i n a l  p rosecut ion is  u ndermined due to evi d ence o bta i ned u n d e r  

tortu re n o t  b e i n g  a d m iss ib le  i n  proceed i ngs. 20 It i s  a lso l i ke ly t h a t  perm itt ing tortu re even i n  exceptio n a l  cases

may encou rage it by l essen i ng  the l ega l and mora l  st igma attached to it .  The d a nger of a s l i ppery s lope h ere is 

made  even greater s ince, as  Wa ld ron n otes, this is  not an a rea where h u m a n  motives a re trustworthy. 
2 1

That mora l  eva l u at ions can  lead  us i n  d ifferent d i rect ions, even sta rt ing with a com m itment to a 

conseq u e nt ia l i st approach,  is we l l  i l l u strated by cons ider ing the factors we may choose to weigh aga i n st each 

other, and the va l u e  we g ive them when weigh ing  u p  a prefera b le  outcome .  K im ber ly Frazen re m inds  us  that

we may n ot wish to excl ude  a l l  deonto logica l  cons iderat ions from our ba la nce with her  poigna nt exa mp le  of a 

su rgeon k i l l i ng a hea lthy m a n  and  us ing h i s  o rga ns  to save five others .  
22 

If we be l i eve as Sau l  does that 'to rtu re 

i rrepara b ly d a m ages h u m a n  d ign ity, deva l u es h u m a n  l ife and corru pts the i n st itut ions  a n d  offic i a l s  of 

d emocrat ic  soc iet ies, ' 23 what va l u e  do we give to th i s  on  o u r  sca les? How can we poss ib ly ba l ance the evi l

effects of tort u re i n  a rat iona l  man ner?24 As Wh ite a ptly demonstrates, what portrays itself as a rat iona l

a n a lysis of costs and  benefits i s  very d iffi c u lt to susta in  on  the  bas i s  of rat iona l ity for l ong .  25

The re lat ionsh i p  between law and  these extra - legal  cons iderat ions is a comp lex one .  It is worth re m e m ber ing 

that  even i f  tortu re may be mora l ly permiss ib l e  i n  certa i n  a reas, the q u estio n  of whether  th i s  i m p l ies it shou ld  

be made  l ega l ly perm iss ib l e  is  d isti n ct a n d  m u st be a rgued for. 
26 I ndeed, it i s  poss ib le  to take  a very wide a n d

n u a n ced range o f  m o r a l  eva l u at ions  on t h e  merit o f  tortu re i n  parti cu l a r  c i rcu mstan ces, as  Sherry Col b's 

comprehens ive su rvey demonstrates. 
27 Here, the memo exp l i c it ly adopts one mora l  eva l u at ion i n  the  servi ce

of its lega l advice on  necess ity, without engaging with the comp lexit ies that eva l u at ion gives r ise to .  

Th is  a n a lys is of the memo as a who le  suggests that  it focuses on potenti a l  defences to p rosecut ion by 

America n o r  i nternat iona l  cou rts and  i s  stru ctu red to a pply the  law so as to remove the  lega l ru l es that p roh ib it 

a des i red form of coercive i nterrogation,  rather  than  to atta i n  a better understa nd ing  of what these l ega l ru les  

demand .  It  offers l itt l e  to support the v iew that 'com p l i ance  w ith  the law means  more than  seek ing  to avo id  

19 C f  Sa nfo rd Levi nson, 'Contemp lat ing Torture :  An I ntroduction' i n  Sa nford Levi nson ( e d )  Torture (2004), 28, 3 4 .  Levi nson 
su rveys cases where tortu re has been effective. 

2° Kenneth Roth, 'Gett ing Away with Tortu re' ( 2005) 11  Global Governance 389, 393 .  
2 1  Waldron ,  a bove n 11,  1717 .  
2 2  K imber ly Frezan ,  'To rtu re, Necessity and the U n ion  of Law & Ph i losophy' (2004) 36  Rutgers Law Journal 183, 186 .  We 

may q uest ion too whether this su rgeon wou ld  be ab l e  to em ploy the defence of necess ity to esca pe c ri m i n a l  sa nction .  
23 S a u l ,  a bove n 14, 20 .  
24 Waldron ,  though i n  a d iffe rent context g ives the exa m p le of a previous ly honest man  being offered a br ibe .  H is  friends 

warn of the poss ib le  effects not just of the i m med iate act  but on  the futu re of h i s  cha racter. Even if it does not lead to 
futu re d i shonest acts, though it may wel l ,  it u ndermines someth i ng essentia l i n  the mora l  sta nd ing  the man had  befo re, 
1737 .  

25 J a mes W h ite, ' Law Economics and  Torture', H Powe l l  a n d  J Wh ite (eds )  (fo rthcom ing) Law and Democracy in  the Empire

of Force (2009);  U of Michigan Public Law Working Paper No. 1 16, 19-20  at 22 
N ovember  2008,  descri bes astute the ro le of the desi red outcome i n  shap ing reasons through h i s  exa m p les of whether 
to ba la nce 'the safety of the nat ion'  aga i n st 'a des i re to keep th is  piece of i nfo rmation secret' o r  'the va lue  of th i s  p iece 
of i nformat ion'  aga i n st 'ou r  system of government u n der law. '  

26 See eg, O ren G ross, 'The Prohibition on Torture and the Limits of the Law' i n  Sa nfo rd Levi nson (ed) Torture (2004) 9-12 
 at November  22 2008 . 

27 Sherry Co l b, 'Why is Tortu re ' D ifferent' a n d  How ' D iffe rent' is it?' (2008) Columbia Public Law Research Paper No 08-1 71 
8-13  at Nove m ber 22 2008.  
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sa nct ions - it enta i l s  a n  attitude  of respect towa rd lega l norms' . 28 The memo exp l i c it ly d isavows mora l

respons ib i l ity, yet  i t s  imp l i c it, and  exp l i c i t  mora l  eva l u at ions operate to shape i ts  adv ice .  Where it does adopt 

mora l  eva l u at ion ,  it does so i n  a way that d iscou rages fu rther  engagement on mora l  terms.  

Law and M oral Responsibility 

Ass u m ing mora l  eva l u at ions  a re imp l i c it i n  lega l advi ce, o r  at least l ega l advice re lat ing to these 'mora l ly 

per i lous' q u est ions, it sti l l  m u st be shown whether  these eva l u at ions  p lay any usefu l ro le .  A typica l a rgument 

for the  separat ion of law from th ese mora l  eva l u at ions centres on the d ifficu lty of account ing for l aw's  

a uthority if  it i s  he ld  to depend on  mora l  eva l u at ions s ince mora l  consensus i s  rare ly possi b le .  29 As Wende l

a rgu es, 'su bstantive c rite r ia ,  such as  the j u st ice of a l aw, p rotecti ng the  rights of i nd ivid u a ls, or  "the  best 

poss ib le  con structive i nterpretation"  of a lega l system a re too contestab le  in a p l u ra l ist ic soc iety to serve as  

sta n d a rds of legit imacy. ' 30 Joseph  Raz a ccou nts for the  authority of law by a rgu ing that rather  than exist ing

a longs ide other  reasons for act ion ,  l aw's com mands  rep l ace those reasons that existed pr ior to the law's 

existence .  3 1  Raz a rgues that i n  orde r  for l aw to be serviceab le  as an authority it m u st be poss ib le  for people to

u n d e rsta nd its content without recou rse to the p l u ra l ity of pr ior  reasons .  Once a law is  l aw, mora l  reason ing  is 

necessa r i ly  sepa rate from the content of its com m a nds .  

Wende l  g ives  the fo l lowing exa mp le  of  how ind ivid u a l  mora l eva l u at ion fa i l s  to prov ide a uthority for the mora l  

eva l u at ion of soc iety. H e  a rgu es; 

I nstead of th i nking 'what shou ld  I do?, '  a member of society cons ider ing a po l it ica l issue is t h i n k i ng, ' ( 1 )  what do I 
t h i nk  a bout what we shou ld  do, and  (2 )  what shou ld  we do?'32 

H e  concl u d es that because d isagreement about  (1 )  is possi b l e, (2 )  can never fo l low d i rectly from ( 1) .  Th is  

poss i b i l ity of d isagreem ent u ndermi nes a ny c la im that law can  be i dentif ied with mora l ity . 

Though we may accept that the i m possi b i l ity of a mora l  consensus  precl udes  the s imp le  i dentificat ion of law 

with mora l ity, it does not fo l low that we must re ly on  a str ict ly forma l  u ndersta nd ing of  lega l ru les .  Dwork in 's  

work on ' law as i ntegrity' provides a strong a rgu ment th at the  lega l a pproach m ust go beyond an 

u n d e rsta nd ing of law as  ru les,  and  req u i res that law be add ressed a lso at th e level where it forms a 'coherent 

set of pr inc ip les' wh ich p rovide  for its i nte l l ig i b i l ity as  a system . 33 I f  we o n ly view laws as mere ru les  without

th is  su bsta ntive coherence we cannot exp l a i n  the  pract ice of l aw, o r  the  processes i nvolved i n  writ ing the 

memo.  We req u i re some con cept of th is  coherent set  of pr inc ip les  to d ec ide wh ich  i nterpretat ion of the law 

proh ib it ing tort u re is  prefera b le .  F u rther, Wendel 's  exa mp le  fa i l s  to account for why we choose to g ive some 

norms the status  of law, but  not oth ers .  

I have a rgued that there i s  moral  eva l uat ion i m p l ic it  i n  the l ega l approach adopted by the memo towa rd the 

q u est ion  of tortu re; i n  the  u n stated assu m pt ion that some level  of coercive i nterrogat ion was d es i rab l e, i n  th e 

i n stru menta l approach to the exist i ng l ega l  regi me, and  i n  the  conceptu a l isat ion of tortu re with i n  the 

fra mework of necessity. I have attempted to show that a str ict separat ion between law and  mora l ity was not 

ach ieved i n  the memos, and  is not mandated by th is  positivist account  of law's authority. I f, as I have a rgued,  

mora l  eva l u at ion operates i n  ways that affect l ega l advice on  mora l ly per i lous q u est ions, the choice is one  of 

whether to make these eva l u at ions expl ic it  i n  a way that ca n be a d d ressed .  

28 W Brad ley Wendel ,  'Lega l Ethics and the Sepa rat ion of Law and  Mora ls' ( 2005) 91  Cornell Law Review 67, 70.
29 Cf Radack, 'To rtu red Lega l Eth ics :  The Role of the Government Advisor in the War on  Terro rism' (2005) 77 University of 

Colorado Law Review 1, 10 for evidence of a b road based consensus aga i n st the lega l i sat ion of torture.  
30 Wendel ,  a bove n, 28, 76.
31 Joseph Raz, 'The Prob lem of Authority:  Revis it ing the Service Concept ion'  (2006) 90 Minnesota Law Review 1003, 1019. 
32 Ib id 25.
33 Rona ld  Dwork in  Law's Empire ( 1986) 243.
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Lawyers as Advisors 

Vischer  l eads  us  to wonder  whether  the pervasiveness of the sepa rat ion between  lega l  a n d  mora l  advice is 

supported by a l ack  of mora l  resou rces with which to engage in givi ng mora l  adv ice .  34 Vischer's  work a i m s  to

do  two th i ngs; to deconstruct the 'presumpt ion of a m ora l ity' 35 of lega l  advice by showing that 'wh i l e  the

amora l ity of l ega l  advice is  a fict ion,  it i s  not  a harm less f ict ion , ' 36 and  a lso to support Thomas Shaffer's

object ion to the assu m pt ion that 'the  c l ient  and the lawyer, wh i l e  they may ta l k  to one a nother a re not l i ke ly

to i nfl uence  each other . ' 37

Ass u m i ng that mora l  eva l u at ion is i m p l i c it i n  the l ega l  advice of the  m emo, is it des i rab le  for these eva l u at ions 

to be  made  exp l i c it? From Wende l ' s  concept ion of l aw's a uthority d iscussed above, it i s  c lear  that  mora l 

d isagreement need not u nderm ine  law's a uthority. I ndeed,  the memo's  d isavowa l of a ny mora l  c l a ims  

p resu p poses that  the cho i ce  to provide  mora l  advice is  open to l awye rs. I f, a s  Wa l d ron  be l i eves, ' i n  the  end a 

lega l proh i b it ion is o n ly as strong as the mora l  and  po l it ica l consensu s that supports it ' 38 there is fu rther  reason

to be l i eve that a lawyer has  a respons ib i l ity to engage openly with th i s  consensus .  39

In support of the  thesis th at lawyers shou ld  not a rt i cu l ate the i r mora l  eva l u at ions, we may a rgue that  respect 

for the mora l  a utonomy of the c l ient den ies lawyers the r ight to i m pose the i r  mora l  views. The d a nger, 

i dentif ied by Vischer, is that i nc l us ion of mora l  reason ing i n  l ega l advice r isks the advice 'devo lv[ ing]  i nto a 

lawyer-by- lawyer concept ion of lawyeri ng, wh ich  i n  tu rn th reatens i n d ivid u a ls'  e q u a l  a ccess to l aw . '40

We may q u est ion  too whether  rather  than  refl ect ing a l ack of mora l  resou rces, the fact that so m a ny lawyers 

operate u nder  the  pres u m pt ion of amora l ism suggests that a m ora l i sm is a n  effective perspective for l awyers

to operate with i n  and i s  one that a l l ows them to be comfortab le  i n  the i r  profess iona l  roles and to ach ieve the  

goa l s  of  c l i ents. It  cou ld  be a rgued that hav ing  lawyers a rt ic u l at ing the i r  pe rsona l  mora l  v iews u nderm ines  the  

i nstitut iona l  va l u e  of the adversar i a l  a pproach .  Th is  cr it ic ism is  espec ia l l y  appropriate i n  the fie ld  of c ri m i n a l  

law.  

However, i f  mora l  eva l u at ion is  operative i n  lega l advice even when not a rt icu l ated, what is  req u i re d is that 

l awyer  and c l i ent become aware of the ir  own eva l u at ions and,  th rough d i a logue, a l low the other  to engage 

with them.  This kind of d i a logue a l l ows for the correct ion or  b roaden ing of mora l  eva l u at ions without  req u i r ing 

mora l  truth .  It i s  a m ethod that  can  recogn ise the  i ndependence and  autonomy of the l awyer and c l i e nt and 

accept  the  p l u ra l ity of mora l  eva l u at ions .  Th is  i s  not an a rgument that l awye rs shou ld  seek to convi nce o r  even 

ach ieve consensus with the i r  c l i ents, but s imp ly that l awyers shou l d  p resent the i r  own mora l  eva l uat ion i n  a 

way that can  be a uthent ica l ly engaged with . 

Shaffer p resents with c la rity the  com mon fa i l i ng i n  s itu at ions where a mora l  eva l u at ion is p rovided ,  e i ther  on ly 

by the  c l ient  o r  on ly  by the  l awyer i n  the a bsence of th i s  engagement .  I n  both cases the  operative assu m pt ion 

is that ' lawyers a n d  c l i ents operate i n  mora l  wor lds, but  that the i r  wor lds a re i so lated from one  another .  ' 41

Shaffer i dentif ies the i n authent icity of th i s  i so lat ion s ince ne ither  pa rty's mora l  eva l u at io n is made  vu l nerab l e .  

Shaffer a rgues that a uthent ic  mora l  engagement  exposes us  to  a degree o f  r isk, i nhe rent i n  ' leaving one's  

3 4  Robert Vischer, ' Lega l Advice a s  Mora l  Perspective', (forthcom i ng) Georgetown Journal of Legal Ethics (2005) ;  University

of St. Thomas School of Law Legal Studies Research Paper No. 05-03, 4  at 
November  22 2008 . 

35 I b id  8.

36 I b id  6.

3 7  Schaffer, On being a Christian and a Lawyer c ited i n  Vischer a bove n 3 1, 45 .

38 Waldron ,  a bove n 10,  1712.

3 9  Waldren, a bove n 1 1, 1712 .

40 Vischer, a bove n 3 1, 37 .

41 Thomas Shaffer, 'The P ractice of Law as  Mora l  Discourse', 55 Notre Dame Law ( 1979-80) 231, 242.

48 



i s l and '42 a n d  i n  a ccept ing that it is more than  adv ice that i s  be ing asserted, 'but a person and  a re lat ionsh ip

that i s  be ing - not asserted but  a d d ressed . '43 We may a pply th i s  same crit i q u e  to any approach that  req u i res

one's  'profess ion a l  eth i cs' to operate i n  iso lat ion from the lawyer's natura l  mora l  or ientation .

The  presu m pt ion o f  amora l ity i n  l ega l advice is  i nsuffi c ient to ground  the eth ica l  respons ib i l ity o f  a l awye r.  I 

have a rgued that  a n  eth ica l ly reflective comm itment to mora l  engagement he lps  ensure that the mora l  

eva l u at ions  that may be operative i n  lega l adv ice a re acknowledged, even i n  cases  where a lawyer fee l s  she  

shou ld  upho ld  the pr inc ip le  of  c l ient  a utonomy. Deborah  Rohde correctly fra m es the  i n q u i ry by  stati ng : 'the  

cr it ica l q u est ion is  not  by what r ight do  lawyers im pose the i r  v i ews, but  by  what  right do they evade  the  

respons ib i l ity of  a l l  i n d ivid ua l s  to eva l u ate the normative i m p l i cat ions of the i r  acts?'44

Conclusion 

I h ave a rgued that mora l  eva l uat ion is imp l ic it  i n  the lega l  a dvice g iven by the memo on  the q u est ion of the 

l ega l ity of tortu re .  I have suggested that there is  a comp lex re lat ionsh ip  between law and  mora l  eva l u at ion 

wh ich  m u st be add ressed by those speak ing for l aw if l aw is  to c la im eth ica l  respons ib i l ity. I have a rgued that  

the  presumpt ion of amora l ity or  mora l  i so lat ion of lega l adv ice i s  i n suffi c ient to d ischa rge th i s  respons ib i l ity. 

The d a nger of th i s  presumpt ion  of amora l ity is  that the lawyer's mora l  perspect ive, wh ich  may we l l  i n c l ude  a 

com m itment to the 'pub l i c  i nterest' and  c l ient a utonomy, is 'forced i nto the background ,  where it is not 

suscepti b l e  to explorat ion by the c l i ent . '45

I be l i eve, as Wh ite d oes, that 'the  law at its best i m p roves o u r  thought a n d  o u r  l a nguage.  What has  been 

h a ppen ing to l aw, however, is  that it is becoming  a n  i nstru ment of emp i re, and  i n  the process i s  los ing its 

essent ia l  character . '46 1 have conc l uded that by a rt i cu lat ing the i r  person a l  mora l  eva l u at ions  and seek ing to

a uthent ica l l y  engage others i n  th i s  process, lawyers can  assume  a natura l  eth ica l respons ib i l ity for their l ega l 

a dvice and  by way of th i s  a rt i c u l at ion can both he l p  others rea l ise the i r  mora l  autono my and  more fu l ly rea l i se 

the i r  own i n  a n  eth ica l ly respons ib le  way. 

42 I b id  248. 
43 I b id  249 . 
44 Debora h Rhode, ' Eth ica l Perspectives o n  Lega l P ract ice', cited i n  Vischer, a bove n 3 1, 42 .  
4 5  Vischer, a bove n 3 1, 7 .

4 6  White, a bove n 24, 15 .
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I n  2002, the  fi rst serious  steps towards m i nority shareho lder  protect ion aga i nst secu r it ies re l ated fra u d  were 

taken by Ch i nese regu latory authorit ies .  The watershed was the estab l ish ment of a l ega l  fra m ework th rough 

wh ich  defrauded  i nvestors can fi l e  c iv i l  compensat ion cases with the Peop le's  Cou rt .  Today, however, the  

important issu es re ma i n  u n resolved, for i n sta nce, what  i s  the cu rre nt status  of  the right to fi l e  su it, how a re 

these cases l i m ited by the  authorit ies a n d  how does the regu l atory l an dscape reflect co m m e rc i a l  rea l ity? This  

a rt i c le  exa mines  the  d ifferent ph i losoph ies and methodo logies which have been put forwa rd i n  the l ite ratu re 

to exp l a i n  Ch ina 's  lega l a n d  regu latory transit ion towa rds good corporate governa n ce a n d  the enfo rcement of 

m inority s h a reho lder' s  r ights. This d i scuss ion is  i ntrod uced by fi rst sett ing out  the h istor ies and comp lexit ies of 

shareho lder  protect ion i n  Ch ina .  From th i s  perspective, a n a lysis of the d iscu rsive d ifferences between  Ch i nese 

and non-Ch i nese scho l a rs and a l so the Ch i nese regu latory a uthorit ies d raws part i cu l a r  i ns ight i nto the  m u lt ip le  

d i rect ions and  concept ions of Ch inese lega l reform and  the  futu re d eve lopment of  c iv i l  l it igat io n  as  a n  effective 

tool of good corporate gove rnance in Ch ina .  

Introduction 

I t  may be  said that, i n  the past, Ch ina 's  l ega l and po l it ica l  i n st itut ions have been scept ica l  a bout  the recogn it ion 

a n d  enforcement of p rivate rights through the  n ationa l  and  provi nc ia l  cou rts ( Peop le's  cou rts ) .  However, 

recent regu latory deve lopme nts have pr ivi l eged the notion  of good corporate governance a n d  recogn ised civi l 

l it igat ion  of secu rit ies re lated fra u d  as a va l i d  form of p rotect ion  for m inority shareho lders' i nte rests . S ince  

2001 ,  the i ntent ion of Ch ina 's  top regu l ators has  been c lear  - civi l l it igat ion wi l l  p lay a n  expa n d i ng ro le i n  the  

enfo rcement of good corporate governa n ce i n  Ch ina .  Th is  d eve lopment has  generated both  l ega l and  

economic  benefits. Recou rse to c iv i l  j u st ice i s  a n  effective d eterrent aga i n st company  d i rectors engaging i n  

secu r it ies frau d, protect ing both shareho lders a n d  cred itors. On  t h e  other  hand ,  civi l enforcement wi l l  

cont i n u e  t o  p lay a n  i m porta nt ro le i n  t h e  Ch inese commerc ia l  l andscape, wh ich i s  ra p i d ly re - invent ing itself .  

Pa rt I of this a rt i c le  cons iders the aforement ioned issues and the cu rrent regu latory design as  l a i d  down i n  the 

Company Law of the People 's Republic of China (2005) 1 (Company Law 2005) and Securities Law of the People 's 

Republic of China (2005)2 (Securities Law 2005) .

Tod ay, the  rea l ity for d efra uded i nvestors i s  somewhat d ifferent from the lofty intent ions  of regu l ators .  Pa rt I I  

cr it ic a l ly exa m ines the ways i n  which the right to fi l e  a c iv i l  compensation su i t  have been m a rke d ly cu rta i l ed by 

the Su preme  Peop le's  Cou rt (SPC) .  I n  2002, the SPC ent i re ly  ru led out U n ited States sty le  c lass  a ct ion su its and  

1 Company L a w  of the People 's Republic of China ( revised b y  t h e  18th Sess ion o f  t h e  Sta nd i ng Com mittee o f  t h e  lOth 
Nat iona l People 's  Congress, 27 October 2005, PRC) .  

2 Securities Law of the People 's Republic of China ( revised by the 18th Sess ion of the Sta nd i ng Committee of the lOth 
Nat iona l  People 's  Congress, 270ctober 2005, PRC). At the end of 2005, a Revision Bill (Xiuzhengan) of the Criminal Law

was a lso passed to combat 'the cr imes that br ing severe da mages to the  i nterests of l isted compan ies  and their  pub l i c  
i nvestors . '  See Reported to the Sta nd i ng Com mittee of the  N PC, An Introduction to  the Revisions of Criminal Law of the

People's Republic of China {Vl}{Draft (2005} (Guanyu 'Zhonghua Renmin Gongheguo Xingfa Xiuzhengan (Liu Caoan) De 

Shuoming) 24 December 2005 (An J i a n, Deputy D i recto r of the Lega l System Working Com miss ion of the Sta nd i ng 
Com mittee of the NPC ) .  
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d eferred its a uthority to the Ch ina  Secu rit ies Regu l atory Co m m iss ion  (CSRC), who must issue a n  a d m i n istrat ive 

pena lty aga i nst the offender  before the SPC wi l l  hear  a c iv i l s u it b rought by an aggrieved shareho lder. These 

l i m itat ions expose the fu nda menta l tensions i nhe rent i n  Ch ina' s  transit ion from a socia l i st market economy to 

a ma rket economy with Ch inese cha racterist ics. Pa rt I l l  attem pts to h istor ica l ly context u a l is e  the status q u a, 

exa m i n i ng key secu r it ies l it igat ion cases and  the Ch i n ese l ega l  system's p refe rence for a d m i n istrative a n d  

cri m i n a l  pu n i shm ent over private e nforcement o f  secu rit ies regu lat ion .  

I n  orde r  to eva l u ate the  fut u re poss ib i l it ies  for c iv i l  j u st ice i n  secu r it ies re lated matte rs, Part IV cr it ica l ly 

i nvestigates va rious  perspectives found  i n  the l iterat u re su rrou n d i ng civi l enforcement and  good corporate 

governance in Ch ina  today. By expound ing on the ma nner  in wh ich  Ch inese scho la rs, Western sc ho la rs, the  

j u d i c i a ry a n d  key regu lators conceptua l ise economic  and  lega l  reform, it becomes c lear  that, i n  the futu re, 

secu r it ies re l ated c iv i l  l it igatio n  w i l l  p l ay a greater part in the regu l atory web encom pass ing Ch i nese economic  

reform .  

China's Contemporary Regulatory Design 

The lOth N at iona l  People 's  Congress ( N PC), in October 2005, extensively revised the  fu nda menta l laws 

govern ing secu r it ies rel ated c iv i l  l it igation  and the corporate governance sta ndards  of l i sted com pan ies .  Th i s  

forma l  recogn it ion of the i nterre lat ion between corporate governance a n d  m inority sta keho lders' i nterests 

m a rked a turn ing  po int  in Ch inese economic  regu latory reform.  3 The revised Company Law 2005 a n d  the

Secu rit ies Law 2005 have been wide ly  app l auded i n  Ch i n a .4 Some scho l a rs have emphasised that these

revis ions wi l l  i nc rease the we lfa re of m inority shareho lders, 5 however, other  scho la rs conti n u e  to focus  on

what has  been l eft out  of Ch ina 's  new su ite of com m erc i a l  regu lat ion a n d  what  needs to be done  i n  the 

futu re . 6

3 This per iod had been dubbed a ' lega l construct ion yea r for Ch i na's  secu rit ies ma rket . '  See L iu J u n h a i, ' I nnovat ions of the 
Securit ies Lega l System (Zhengquan  Fa l O  de Zh idu  Chua ngxi n ) '  (2005)  22  China Finance (Zhongguo Jinrong) 48,  50 .  

4 See L iu J u n ha i, ' I n novat ions of the New Compa ny Law (X in 'Gongsifa' De Zh idu  Chua ngx in ) '  Sina: Finance News, 1 
November 2005,  at 28 May 2008, Th is  a rt ic le was 
origi n a l ly pr i nted i n  Legal Daily (Fazhi Ribao), however, the Sina resou rce is more accessi b le; Fan J i an  and  Wang J i a nwen,
Corporation Law ( Gongsifa) (2006) 85-3; See, a lso, Reported to the Sta n d i ng Committee of the 101h N PC, An Introduction

to the 'Securities Law of the People's Republic of China'  (Draft Revisions) (Guanyu 'Zhonghua Renmin Gongheguo 

Zhengquanfa (Xiuding Caoan) De Shuoming) 24 Apri l 2005, 16-21 (Zhou Zhengqi ng, Deputy D i rector of the Finance and

Economics Commission of the NPC); Liu Junha i, 'A Securit ies Law with I n stitutiona l  I n novat ion'  (Yi bu Zh idu  Chua ngxi n De 
Zhequa nfa ) ,  China Securities (Zhongguo Zhengquan Bao), 17 November  2005, 9; Guo Feng, 'The New Securit ies Law :  A 
Ba la nce Between State I ntervent ion a n d  Deregu lat ion'  (X in  Zhengquanfa :  Guoj ia  Ga nyu Yu Fa ngsong Guanzh i  Zh i  
P i ngheng), 21st  Century Business Herald (21 Shiji Jingji Baodao}, 9 J anua ry 2006, 5 .  

5 See Ta ng Xi n, 'Protect ing M ino rity Shareho lders i n  Ch i na :  A Task fo r Both Legis lat ion and  Enfo rcement' (2007) University

of Michigan Law School 

<http ://www. l aw .um i eh .edu/ centersa n d progra ms/ c ic l/workshop/wo rks ho pseries/Docu ments/P a per%20-
%20Ta ng%20Xi n .  pdf> at 27 May 2008; th is  a rt ic le is a chapter i n  the very soon to be re leased Curt is  M i l h aupt (ed) A 

Decade after Crisis: Transforming Corporate Governance in East Asia (2008) .  See a lso Shen Yifeng, Xu N i an ha ng, a n d  Yang 
Yi,  'Test on the Lega l P rotect ion of M i nority I nvesto rs i n  D ifferent Stages' (Wuoguo Zhongxiao Touzizhe Fa l u  Baohu Lish i  
Sh ij i a n  D e  Sh izheng J i a nya n )  (2004) 9 Economic Review 90, 100; ShenYifeng, X i a o  M ing  a n d  H ua ng J uanjuan, ' I nvestor 
P rotect ion and the Corporat ion Cost of Equ ity' (Zhongxiao Touzizhe Falu Baohu Yu Gongsi Quanyi Ziben Chengben) (2005) 
6 Economic Review (Jingji Yanjiu) 115,  124.  

6 See genera l ly J a mes V Fe inerman, 'New Hope fo r Corporate Governance in China?'  ( 2007) 191 The China Quarterly 191;  
Susa n V Lawrence, 'Sha reho lder  Lawsu its :  Al ly of the Peop le '  (2002) 99 Far Eastern Economic Review 27; Wa lter H utchens, 
'P rivate Securit ies Litigat ion in Ch ina : M ateria l D isc losu re a bout C h i na's Lega l System?' (2003) 24 University of 

Pennsylvania Journal of International Economic Law 599; Chen Zh iwu, 'Ca p ita l Ma rkets a n d  Lega l Deve lopment' (2003) 
14 China Economic Review 45 1 .  
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A T h e  Securities Law 2 0 0 5  a n d  the Recognition of C ivil Litiga tio n  as a Protection o f  

M i n o rity Share h o ld e r's  I n terests 

The fact that  the Secu rit ies Law 2005 a m ended u p  to 40 per  cent7 of its fi rst vers ion (p ro m u lgated i n  1998)

demonstrates that leg is lators have struggled to keep up with a 'new and t ra nsit iona l  [secu r it ies) ma rket', 8

wh ich  has d eve loped rap id ly s i nce the ea rly n inet ies .  

A cu rsory g lance at the h isto ry of the secu rit ies ma rket may shed l ight on the importance o f  the  2005 

amendm ents.  The emergence of the secu r it ies ma rket can be traced back to the reform of the economic  

system which  sta rted i n  l ate 1978. 9 The  ea rl iest permutat ions of  the  Chi nese secu r it ies m a rket sprung u p  i n

t h e  ea rly 1980s, w h e n  t h e  fi rst government a n d  enterpr ise bonds  were issued . 10 After that, i n  1984, t h e  pub l i c

was  a l lowed to  buy shares i n  newly formed jo int stock compan ies .  11  Th i s  bourgeon ing ma rket was

cha racterised by ra m pant specu lat ion,  poor q u a l ity l isted fi rms, widespread corru ptio n and i nsuffic ient 

regu lat ion . 12 These shortco m i ngs reflect the  stu m b l ing b locks faced by many deve lop ing  econ omies : a wea k

ru le  of law and  insuffic ient regu latory expert ise . 13 However, part i cu l a r  to the Ch inese experience is the

po l i t i ca l  log i c  which has  gu ided  i t s  deve lopment .  Even Pre m i er Zhu  Rongj i ,  noted for h i s  i deo logica l scepti c ism 

of cap ita l ist modes of ownersh i p  and contro l ,  recognised the  benefits of a we l l  stru ctu red and fu nct ion ing  

ma rketp lace . 14 The jou rney towards the 2005 amendments forma l l y  bega n with  the fou n d ing of  the Shangha i

a n d  Shenzhen stock excha nges i n  1990 and  199 1 respectively. S ince then ,  the secu r it ies ma rket, as  a who le, 

has  become  the lynch pin of a rap id ly expa n d i ng Ch i nese m arket economy. 15

The fi rst vers ion of the Secu r it ies Law, p ro m u lgated i n  1998, emphas ised c rim i na l  and a d m i n istrative pena lt ies 

aga i n st compan ies or  i n d ivid u a ls who com m itted ins ider tra d ing or  were fou n d  to have man ipu lated the 

ma rket. O n ly s ix a rt ic les of the Secu rit ies Law of the Peop le ' s  Repub l i c  of Ch ina  1998 ( P RC) dea lt with  civi l 

compensat ion a n d  civi l l i a b i l ity; the other  30 a rt ic les i n  Cha pte r 1 1  ent it led ' Lega l Respons i b i l it ies', were 

concerned with adm in i strative and c ri m i n a l  l i a b i l it ies  and pena lt ies . 16 On the other  hand ,  the Secu rit ies  Law

2005 has d ramat ica l ly en l a rged the scope of offences for which civi l l i ab i l ity a n d  compensat ion c l a ims  may be 

fi l ed .  Today, if i nvestors suffer a l oss at the hands  of some m isfeasa nce, it may be categorised as  one of the 

fo l l owing scenar ios, wh ich g ive r i se  to a civi l c l a i m :  

1 .  where compan ies or  i n d ivid ua l s  com m it ins ider  t rad i ng or  m a rket man ipu l at ion ; 17

2 .  where secu rit ies compan ies commit fra u d 18 or  v io l ate i nvestor's  instruct ions or  express i ntent ions 19;

3. where secu r it ies i nvestment consu l ta n cy organ isat ions trade  on beha lf of a c l i ent company/0 and

7 Cao Shouye, 'Major  Contents of  the Revis ion of Securit ies Law a n d  I m pact on  Litigat ion (Zhnegq u a n  Fa X iud ing  de Zhuyao 
Ne i rong Yij i Dui Susong de Yi nxia ng) (2006) 2 China Law (Zhongguo Fa/i) 24 for Ch i nese vers ion,  81  for E ng l i sh  tra ns lat ion .  
C a o  Shouye is a Sen ior  Justice of t h e  SPC.  

8 Lega l Depa rtment of the CSRC, 'A La ndmark  for the Deve lopment of the Ch i nese Securit ies Lega l System :  The Backgrou nd, 
Process and Sign ifica nce of Secu rities Law Amend ments (Zhongguo Zhengqua n Fazh i  Fazha n de L ichcengbei : "Zhengqua n 
Fa" X iud ing  de Beij i ng, L icheng he Yiyi) '  China Securities Journal (Zhongguo Zhengquan Bao) 17 November  2005, 8 .

9 Zhu Sanzhu ,  Securities Dispute Resolution in  China ( 2007) 1 .  See  genera l ly Mei  X i a ,  The Re-emerging Securities Market in 

China ( 1992) ;  Zhu Sanzhu,  Securities Regulation in China (2000), Stephan  G reen, The Development of China's Stock

Market 1984-2002: Equity Politics and Market Institutions (2004) .  
10 See genera l ly Zhu (2007) a bove n 9, Chapter 3 .  
11 I b id  43; see a lso Zhu  ( 2000), a bove n 9, 6 .  
1 2  Stephen G reen, China's Stockmarket: A guide to its Progress, Players and Prospects (2003)  5 .  
13 I b i d  4 .  
14 I b i d .  
15 Zhu Sa nzhu (2007), above n 9, 1 .  
16 See Securities Law of the People 's Republic of China 1998 ( PRC) Chp 1 1 .  
17 Securities L a w  of the People's Republic of China 2005 ( P RC) Art ic le 7 6 ,  7 7 .  
18 I b id  Artic le  79 .  
19 I b i d  Artic le  2 10 .  
20 I b i d  Art ic le 171 
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4. i n  certa i n  c i rcumstances of secu rit ies unde rwriti ng a n d  ta keover activit ies where trad i ng is

com menced without approva l .
21 

The or ig in of these new provis ions  can be traced back to 2001 where they were form a l ly reco gnised in the  

Code of Corporate Gove rn a n ce for Listed Compan ies i n  Ch i n a .  Th is  wh i te  paper was  a jo int i n it iat ive of  the  

CSRC a n d  State Economic  a n d  Trade Comm iss ion and  d es igned to 'promote the estab l i shment and  

i m p rovement of  modern enterpr ise syste m [s) by l isted com pan ies, to sta ndard ise the operat ion of  l i sted 

compan ies and to bring forward the hea lthy deve lopment of the secu rit ies market [ in Ch ina ] . ' 22 However, the

a ct of forma l ly writi ng these p rovis ions i nto law ma rks a pa rad igm sh ift in the focus  of Ch inese economic  

regu latory theory wh i ch  acknowledges the benefits of  us ing  the th reat of  c i v i l  l i ab i l ity and  com pensat ion to  

both protect m inority i nvestors' i nte rests 2 3  a n d  i nc rease economic  sta b i l ity through good corporate
24governance .  

B Refo rm s  to the Company Law 2005 

The Company Law 2005 m a d e  wholesa le  a m e n d m ents to the fi rst vers ion p romu lgated in 1993. 25 Wh i l e  the

actua l  su bsta ntive cha nges to corporate governance p ract ice and  the  ava i l ab i l ity of  civi l l it igat ion rema in  the  

top ic  of  heated  debate, i t  was hoped that the revised Company Law 2005 wou l d  'norma l i ze the corporate 

govern a nce of l i sted com pan ies, d i sc i p l i ne  [fra u d u lent] compan ies  and the i r  re lated personne l  and promote 

the sta b le  a n d  hea lthy d eve lopment of the cap ita l  ma rket.' 26 I t  is c lear  that the Company Law 2005, i n

conj u n ct ion with the Securities Law 2005, provi d e  a more su cc inct regu latory w e b  w h i c h  w i l l  eventu a l ly serve 

i nc reased m inority sha reho lder  p rotect ion th rough civi l l it igat ion .  27 H owever, at p resent, m inority

sha reho lders' sta nd i ng is  sti l l  bound  by the l i m itat ions decreed by the SPC, wh ich has dec ided to hear  o n ly 

s ing le  or jo i nt act ion c iv i l  cases where the  CSRC has  a l ready handed  down an  a d m i n i strat ive pena lty aga i n st 

the offender .  

II  Limitation of the Scope of Civil Compensation cases by the Supreme People's  Court 

Whi le  the 2005 p rovis ions a re a major improvement on previous  l aws, the i r  pract ica l  imp lementat ion has been 

l i m ited by the SPC .  Pr ior  to the  pro m u lgat ion of the Securities Law 2005, there were o n ly a l i m ited n u m ber  of 

p rovis ions  concern ing c iv i l  compensat ion a n d  l i a b i l ity p resent in the  Securities Law of the People's Republic of 

China 1998. For i nsta nce, Art ic les  67-71, 183 a n d  184 dea l  with ins ider  trad i ng and  ma rket man ipu lat ion,  

however, they d o  not ment ion civi l l i ab i l ity. O n ly Art ic le  63 express ly ment ions c iv i l  l i a b i l ity and  com pensat ion 

for l osses caused by fa lse record i ng, m is lead ing  statem ents and mater ia l  omiss ions  made by issuers a n d  

secu r it ies compan ies . 28 Civi l l i a b i l ity and  compensation  were a lso o n ly br iefly ment ioned i n  the Provisional

Regulations on Share Issuing and Trading 1993 . Art ic le  77 states :  'where the provis ions of this regu lat ion a re 

v io lated, [the  offend ing  party] sha l l  bear  l i ab i l it ies for c iv i l  compensat ion accord ing to law.' 29 As we can see,

the p re-2005 regu latory envi ronment ma kes ment ion of c iv i l  c l a i m s  but  on ly affords a very l i m ited scope for 

21 I b i d  Art ic les 190, 191 a n d  214.
22 See, CSRC a n d  State Economic and  Trade Com m iss ion,  Code of Corporate Governance for Listed Companies in China

(2001)    at 1 May 2008. 
23 Liu J unha i ,  ' I n novation of the Secu rit ies lega l System (Zhengq u a n  Fa l u  de  Zhidu Chua ngx in ) '  (2005) 22 China Finance 

(Zhongguo Jinrang) 48, 49.  

24 See, Reported to the Sta nd i ng Committee of the N PC, An Introduction to the Securities Law of the People's Republic of 

China (Draft Revisions) (Guanyu 'Zhonghua Renmin Gongheguo Zhengquanfa (Xiuding Caoan)'De Shuoming) 24 Apr i l  
2005 (Zhou Zhengqi ng, Deputy Di rector of the F ina nce and  Economics Com miss ion of the N PC) .  

25 Zhu Sanzhu (2007), above n 9, 220 .  
26 See, Reported to the Sta nd i ng Committee of the N PC, An Introduction to the Company Law of the People's Republic of 

China (Draft Revisions) Guanyu Zhonghua Renmin Gongheguo Gongsifa (Xiuding Caoan) De Shuoming 25 Februa ry 2005 
(Cao, Ka ngta i, D i recto r of the lega l Affa i rs Office of the State Counc i l ) .  

27 L iu J u n ha i ,  a bove n 4 .

28 Securities Law of the People's Republic of China 1998, Art ic les 63, 67-71, 183 a n d  184.

29 Provisional Regulations on Share Issuing and Trading 1993 { PRC), Art ic le 77 .
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the i r  imp le mentat ion .  When compared to the comprehens ive a d m i n istrative a n d  c ri m i n a l  sanct ions  i n  p lace 

by 2001,  30 the  l i m ited legis l ative provis ions and  the su bsequent su bsta ntive i n ab i l ity of m i nority sha reho lde rs

to br ing civi l act ions, was a m ajor  weakness i n  the  regu latory l andscape .  31 Between the  ear ly  1990s a n d  1998,

this weakness was exacerbated by the d ra m at ic  i nc reases i n  both l i sted com pan ies  a n d  m a rket i nvestors on 

the Shangha i  and Shenzhen stock exchanges . 32 This ra p id growth begot an i nc rease i n  the n u m ber  of secu r it ies

re lated i nfri ngements and defra uded i nvestors, whose losses were com pounded by the  i nd ifference of the 

p rovi nc i a l  cou rts, who refu sed to hear their cases .  I n  fact, between 1991 and 2002, none of the  c iv i l  actions 

b rought to red ress ins ider tra d i ng, ma rket man ipu lat ion o r  fa lse statements were cont in ued to the  stage of a 

su bsta nti a l  heari ng.  33

I n  response to a n  increased n u m ber  of c iv i l  s u it fi l i ngs, the  SPC issued th ree c i rcu l a rs, between September  

2001  and  J a n u a ry 2003, out l i n i ng how loca l cou rts shou ld  hand l e  civi l compensat ion c l a ims  a r i s i ng  from 

secu rit ies re lated fra u d .  I n  September  2001, the  SPC issued The Notice of the Supreme People's Court on 

Temporary Refusal of Filings of Securities-Related Civil Compensation Cases (First Circular 2001 ) d i rect ing lower 

cou rts to tempora ri ly  ignore civi l compensat ion cases concern ing ins ider tra d i ng, fra u d  o r  m arket 

m a n i p u lat ion .  34 The c i rcu l a r  s imply stated that the cou rts 'd o not have necessary con d it ions  to accept and

hear  such  cases d u e  to cu rrent legis l ative a n d  j u d ic i a l  l i m itat ions . ' 35

Four  months later, on  15 J a n u a ry 2002, the SPC reversed th i s  posit ion, issu i ng The Notice of the Supreme 

People 's Court on Relevant Issues of Filing of Civil Tort Dispute Cases Arising From False Statement on the 

Securities Market (Seconde Circular 2002) .  36 It stated that part i cu l a r  I ntermed iate Peop le's  Cou rts, a s

des ignated b y  the  SPC, wou l d  begin to accept a n d  h e a r  c ivi l compensat ion cases a ri s ing from fa lse statem ents 

o n ly - not ins ider  tra d i ng or ma rket man ipu lat ion - thus  m a rk ing the  fi rst possi b i l it ies  of recou rse to c iv i l

j u st ice for secu r it ies re l ated offences i n  the PRC.  O n  9 J a n u a ry 2003, the SPC affi rmed th is posit ion  i n  Several 

Provisions of the Supreme People's Court on Hearing Civil Compensation Cases Arising from False Statements 

on the Securities Market ( Third Circular 2003}, 37 wh ich  deta i l ed  the proced u ra l  a n d  adm i n i strative cond it ions  of

hear ing such  cases, essent ia l l y  ob l ig ing l ower cou rts to begi n accept ing cases.  

30 See sectio n  below. 
31 Zhu Sanzhu ( 2007), a bove n 9, 159 .  Accord ing to the Shanghai  and Shenzhen stock excha nges, by the end of 2007 the 

ma rket cons isted of 71.30 mi l l i on  i nvestors and 860 l i sted compan ies and 35 mi l l ion  i nvestors and 540 l i sted compa n ies 
respective ly. The tota l ma rket cap ita l izat ion of the Shangha i  a n d  Shenzhen excha nges h it RMB 26 .98 tri l l ion  a n d  a round  
R M B  1 tri l l i o n  respective ly at the  end of  2007. For further  i nfo rmation on  the  Shangha i  excha nge see 

  a n d  fo r Shenzhen see 
 

32 Zhu Sa nzhu ( 2007), a bove n 9, 159 .

3 3  See Li Guogua ng, 'Deputy P resident of the Supreme Peop le's Court Li Guogua ng Ta l ks a bout Jud i c i a l  P rotect ion fo r the  
State's F ina nc ia l Safety (Gaofa Fuyua nzhang Li Guoguang X i shao G uoj ia J i n rong Anquan  de Sita Baozha ng)' News Weekly

23 J u ly 2002 .

3 4  The Notice of the Supreme People's Court on  Temporary Refusal of Filings of Securities-Related Civil Compensation Cases

(Zuigao Remmin Fayuan Guanyu She Zhengquan Minshi Peichang Anjian Zan Buyu Shouli de Tongzhi) 2001 (Sup reme 
People's Court) issued o n  2 1  September 2001 .

3 5  I b i d .  
36 The Notice of the Supreme People 's Court on  Relevant Issues of Filing of Civil Tort Dispute Cases Arising From False

Statement on the Securities Market (Zuigao Renmin Fayuan Guanyu Shouli Zhengquan Shichangyin Xujiachengshu Yin/a 

de Minshi Qinquan Jiu/en Anjian Youguan Wenti de Tongzhi) 2002 (Supreme People's Cou rt), issued o n  15 J anua ry 2002.

37 Several Provisions of the Supreme People's Court on Hearing Civil Compensation Cases Arising from False Statements on

the Securities Market (Zuigao Renmin Fayuan Guanyu Shenli Zhengquan Shichang Yin Xujiachengshu Yin/a de Minshi 

Peichang Anjian de Ronggan Guiding) 2003 (Supreme Peop le's Cou rt) ,  issued on 9 J anua ry 2003.
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A Critiqu e  and Justifications  of the SPC's  I nterp retati o n s  

B y  issu ing  t h e  First Circular 2001 i t  seemed that t h e  S P C  had  sq uandered its chance t o  expand its po l it i ca l  

sta n d i ng a n d  reputation  with i n  Ch inese society by protect ing pr ivate economic  i nterests .  38 Whi le  the  Second

Circular 2002 did theoret ica l l y  accom modate civi l  c l a ims, it i m posed express l i m itations  and prerequ is ites on 

the i r  i m p lementat ion .  The m ost restr ictive of these l i m itations  is  that the only cases wh ich  may be heard a re 

those where the CSRC or a n other  re leva nt a d m i n i strative body has  prev ious ly i nvest igated the a l l eged fa lse 

statement and a l ready i m posed an a d m i n istrative pena lty. In these cases the p l a i ntiff m u st rely on  the 

adm in i strative pena lty as  the  factua l  bas is  for the i r  c l a im . 39 Proponents of th is  restrictive ru le  can be fou nd

from with i n  the j u d i c i a ry itse l f. Kong L in a n d  Ye J u n, 40 of the SPC, a n d  Shen H u a nwei and  Zhu Chuan,41 of the

No .  1 I ntermed iate Peop le ' s  Cou rt of Shangha i ,  i n  the i r  respective a rt i c l es, support the posit i on of  the Second 

Circular 2002. They a rgue that the d ec is ion is  concord a nt with the l i m ited resou rces of the cou rts, which cou l d  

n o t  have coped with a n  impend i ng 'secu rit ies l it igat ion  t ime b o m b '  .42 Fu rther, that the restr ict ions  a re

reconc i l ab l e  with the strong overa l l  power of adm in i strative reg u lators to mon itor a n d  adjud icate secu r it ies 

re lated matters, they a l so contend that the measures  wi l l  protect i nvestors by he lp ing p l a i ntiffs co l l ect 

evidence .43 Wh i l e  these authors acknowledge that SPC ru les  wi l l  d isadvantage defra uded i nvestors i n  cases

where no  a d m i n istrative dec is ion is  made, 44 they p riv i lege the i n st itut iona l  dom inance of a d m i n istrative

bod ies, l i ke the CSRC, over j u d ic ia l  i ndependence .  In many senses, these j u dges and Cou rt's representatives 

a re bound  by offic i a l  posit ions, as  such, the i r  rat iona l izat ions  a re i nd i cative of the pract ica l  com promises 

Ch i nese l awmaker's  have made i n  the imp lementat ion of secu r it ies re lated laws.  Desp ite the posit ive 

outcomes for corporate governance and  the economy provided by a fu nct iona l  su ite of c iv i l  l aw causes of 

act ion ,  these com promises reflect Ch inese po l it i ca l  a n d  com m e rc i a l  rea l it ies  and  demonstrate a h istor ica l  

p rivi leg ing of a d m i n i strative control  of economic concerns .  

Crit ic i sms of the  S PC's posit i on  h igh l ight su bsta ntive d eprivat ion of a n  i nvestor's r ight to civi l l it igat ion u n d e r  

the  Civ i l  Proced u re Law 1 9 9 1  a n d  chastise t h e  S P C  for exceed ing  its powers o f  j u d i c i a l  i nte rpretat i on .  45

Al l u d ing to poss ib le  po l it ica l motives, some cr it ics q u estion the bas is  u pon which the SPC has  j u stifi ed not 

hear ing cases wh ich u lt imately spare govern ment offi c i a l s  from the  poss ib i l ity of 'a ngry shareho lders 

orga n is ing themse lves i nto nat ionwide networks for the  p u rpose of l it igat ion . ' 46

F u rther  cr it ic i sm poi nts out  that the  SPC ru l i ng creates i n centives for th ose u nder  i nvestigat ion  to use br ibery 

or socia l  connections to infl uence dec is ions  of the  first- instance adm in i strative body and  thus  esca pe c iv i l  

l i a b i l ity.47 Such su bte rfuge seems apparent i n  the  case of H a i n a n  M i nyuan  Modern Agricu l tura l  Com pany, 48

38 Chen,  a bove n 6, 464.

39 Notice of the Supreme People 's Court on Relevant Issues of Filing of Civil Tort Dispute Cases Arising From False Statement

on the Securities Market 2002 ( Second C i rcu l a r  of the SPC), Art ic le 2 .

4 °  Kong L i n  a n d  Y e  Jun, 'Condit ions fo r Accepta nce o f  Civi l Compensatio n  Cases a ri s ing from Fa lse Statements o n  the 
Securit ies Ma rket (Zhenquan  Sh ichang Y in  Xuj i a  Chenshu Y infa d e  Minsh i  Pe ichang Anj i a n  de Shou l i  Tiaoj i an ) '  (2003)  4 

Application of Law {Fa/i Shiyong). 

41 'On the Causa l  l i n k  of C iv i l  Co m pensat ion Cases Ar is ing from Secur it ies-Re lated Fa lse Statements (Zhengquan  Xuj i a  
Chenshu M insh i  Pe ichang Y inguo Gau nxi Lun ) '  (2003)  6 Legal Science {Faxue).

42 Kong L in a n d  Ye J u n, 'Cond it ions fo r Accepta nce of Civi l Compensat ion Cases a ri s ing from Fa lse Statements on the 
Secu rit ies Ma rket (Zhenq u a n  Sh ichang Y in  Xuj ia Chenshu Y infa de  M i n s h i  Pe ichang Anj i a n de Shou l i  Tiaoj i an ) '  (2003) 4 

Application of Law (Fa/i Shiyong}, 2 1 .  

4 3  I b i d .  
4 4  I b i d .  
4 5  See Lu G u pi ng, 'P rivate Enforcement o f  Securit ies F raud  Law i n  Ch i na '  (2003) Pacific Rim Law and Policy Journal 781,

795-8; Y in  J ie, 'On the System of Civi l L ia b i l ity of Secu rit ies-Related Fa lse Statements (Zhengquan  Xuj i a  Chenshu M in sh i  
Zheren Zh idu  Lun ) '  (2003) 6 Legal Science {Faxue) 1 10, 111 ;  Tu B i nh ua,  'On the  mecha n i sm of  Civi l  Compensat ion 
Lia b i l it ies fo r Securit ies-Related Fa lse Statements (Zhengquan  Xuj i a  Chenshu M i nsh i  Pe ichang Zheren J izh i  Lun) '  ( 2003) 6 

Legal Science (Faxue) 94, 96 .  

46 Lawrence, a bove n 6,  27 . 
47 See Zhu  Sanzhu (2007) a bove n 9, 167 .
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where, i n  1997, the  five d i rectors approved a n  i nf lat ion of accou nts i n  the orde r  of 1 . 2  b i l l i on  yua n .  The five 

d i rectors, two of whom had  c lose po l it ica l t ies  to Deng X iaop ing a n d  h i s  son Deng Pufang, su bsequent ly 

d isappeared and the CSRC was powerless to compel the com pany to cooperate i n  l ocat ing them.  G iven the 

i m porta nce of person a l  connect ions i n  Ch i n ese bus i ness p ract ice, it is not i m poss ib le  that  the d i rectors had 

beh ind -the-scenes protectors who eventua l ly effected the i nvestigat ion  to l a pse .49

The fi na l  j u d i c i a l  posit ion  of the  SPC, to a l l ow some c l a ims  a n d  to forma l i ze proced u ra l  r u l es, can  be seen a s  a 

posit ive step  towa rds recogn iz ing m inority sha reho lder's i nterests a n d  promoti ng good corporate 

governance . so H owever, d u e  to the operat ion of the a d m i n istrative p rereq u is ite ru le, the fu l l  force of the

th reat of  civi l l it igat ion as  a d eterrent to secu r it ies re l ated fra ud  is  u nderm ined .  si  Moreover, the  l i m itations  on

the  scope of  c iv i l  act ions  ava i l a b le  to red ress secu rit ies re lated i nfri ngements i s  demonstrative of  the  h igh ly 

po l it i c i zed n atu re of the regu l atory l a ndscape i n  wh ich  Ch ina 's  commerc ia l  sector is  s ituated .  

B J u dicial  L imitations on J o int Action Civi l  C o m p e n satio n S uits 

An exa m i nat ion of the d i ffere nt mode ls  of mass l it igat ion open to defra uded investors sheds  some l ight on the 

d iffi cu lt ies of i ncorporat ing c iv i l  l it igat ion i nto the Ch inese regu latory l andscape .  The p rovis ions for jo int 

a ct ions  i n  the  Civil Procedure Law 1991 a n d  2007 seem to d raw heavi ly on the  US  mode l  of mass l it igat ion .  s2

The Second Circular 2002 ru led  out US-sty le  c lass  act ion su its (j itua n  susong) as an accepta b le  form of act ion 

a ri s ing from secu rit ies re lated fa lse statem e nts. s3 The scope of c iv i l  l it igat ion i s  thus l i m ited to i n d iv id u a l

a ct ions  ( d a n d u  susong) and  one category o f  jo int act ion (gongtong su song), where m u lt i p l e  pa rt ies, a l l  with the 

same object of act ion,  can be combined i nto one tri a l . s4 H owever, i n  th i s  form of jo int act ion the  n u mber  of

p l a i nt iffs must be registered and the i r  n u m ber  f ixed before hear ing. ss The Second Circular 2002 contrad i cts the

Civil Procedure Law 1991 a n d  i t s  2007 cou nterpa rt, wh ich provide  th at su its, i n  wh ich the n u m ber  of p l a i ntiffs 

is not fixed p rior  to heari ng, a re a ccepta b le  forms of jo int  a ct ion l it igat ion . s6 Th is  l i m itat ion  b u rdens  potentia l

c l a imants with the respons ib i l ity o f  jo in ing  a n  act ion before heari ng, i n  effect l i m it ing t h e  n u mber  o f  c l a i m a nts 

a n d  pote nt i a l  d a m ages to l isted com pa n ies .  Th is  ru l i ng l ays d own a suffic ient p roced u ra l  h u rd l e  to 

su bsta ntia l ly d isadva ntage sma l l  i nvestors and cu rta i l  the i r  access to j u d i c ia l  recou rse. s7

C S u p p o rt and C riticis m of the SPC's  Decis i o n  to Proscri b e  U S -styl e C l ass A ctions 

Proponents of the SPC's  dec is ion can be fou n d  from with in  the j u d i c ia ry - the ma in  th rust of the i r  a rgu ment i s  

that cond i t ions  a re not r ipe for  such civi l l it igat i on .  Part i cu l a r ly, that Ch i n a  cu rrently has  n o  orga n isat ion 

capa b l e  of p rovid ing  services s im i l a r  to the  i ntermed ia ries  i n  the US, who register t h ousa nds  of d efra u d ed 

i nvestors and  ca l cu l ate the i r  d a m ages. s8 F u rther, supporters of the restr ict ions posit that it is u nfa i r  to re ly on

48 See  Dan ie l  M Anderson, 'Ta k ing Stock  i n  Ch i n a :  Company Disc losu re a n d  I nfo rmation  i n  Ch i na's Stock Ma rkets' (2000) 88

Georgetown Law Journal 1919 ,  1935 .  

4 9  I b i d .  
50 See Zhu  Sa nzhu (2007), a bove n 9, 166  and  195 .

51 I b id  195 .

52 Zhu Sanzhu ( 2007), above n 9, 176 .

5 3  Notice of the Supreme People 's Court on Relevant Issues of Filing of Civil Tort Dispute Cases Arising From False Statement

on the Securities Market 2002 (Second Ci rcu l a r  of the SPC), Art ic le  4 a n d  12 .

5 4  Zhu Sanzhu ( 2007), a bove n 9, 174 .

5 5  Notice of the Supreme People 's Court on Relevant Issues of Filing of Civil Tort Dispute Cases Arising From False Statement

on the Securities Market 2002 ( Second Ci rcu l a r  of the SPC), Art ic le  14.

56 Art ic le  54 and 55 of the Civil Procedure Law of the People's Republic of China 2007 and the Civil Procedure Law of the 

People's Republic of China 1991 a re exactly the same.  
57 See Lu Gup i ng, above n 45,  798-801.

58 See J i a  Wei, 'The Commencement of Civ i l  L ia b i l ity in To rt on the Secu rities Ma rket: Exp la nat ion and Ana lysis of Severa l 
P rovis ions of the Supreme Peop le's Court o n  H ea ri ng Civi l Com pensat ion Cases Ari s ing  from Fa l se Statements o n  the 
Secu rit ies M a rket' (Zhengquan  Sh icha ngQinquan  M in sh i  Zeren zh i  Faren :  J i exi Guanyu Shen l i  Zhengquan  Sh ichang Y in  
Xuj i a  Chenshu Yi nfa de Minsh i  Pe ichang Anj i n a  de  Ruoga n Gu id i ng)' (2003)  3 Application of Law (Fali.i Shiyong) 9 .  J i a  Wei  
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the  cou rts to m a ke the req u is ite a n nouncements, reg ister  i nvestors or u ndertake a ny work i n  re lat ion to the  

app l icat ion of  the i r  j u dgements. 59 On  the other  h a nd,  commentators, corporate lawyers, bus iness peop le  a n d

the p u b l i c med ia  have i n creas ing ly voiced the i r  support for t h e  i m p lementat ion o f  a US -sty le  c lass act ion  

system wh i ch  can  adeq u ately meet the demands  of defrauded i nvestors. 60

G iven the vast resou rces, wh ich  the CSRC a n d  other governmenta l  bod ies  have ded icated to comprehensively 

and effic ient ly effect ing rad i ca l  economic  reforms, such as the sp l it share reform, 61 it i s  i maginab le  that if

po l it ica l wi l l  p reva i led ,  the re levant  i nterm ed i a ries needed to m a ke c lass a ct ions work could be esta b l ished 

with i n  a short per iod of t ime . 62 Moreover a c lass act ion system (fo u nded i n  Ch inese laws)  seems very poss ib le,

the  afore ment ioned proponents of restr icted jo int a ct ions seem to have l eft th i s  doo r open,  in a fash ion  

fa m i l i a r  to Ch inese  pol it ics a n d  reform . It  fo l l ows that one  day con d it ions wi l l  be r ipe  for the expans ion of  the  

scope of civi l compensat ion cases  to the extent that they operate as  a n  effective deterrent to frau d  on  the  

secu r it ies ma rket. 

M a ny cr it ics see the dec is ion not to adopt US-sty le  c lass  actions  as  economic  and po l it ica l  i n  nature. 63 La rge

c l ass a ct ions  cou l d  expose state owned p u b l i c ly l isted com pan ies to mass ive secu r it ies re lated c ivi l l it igat ion 

j u dgments, poss ib ly trigger ing po l it ica l  u n rest. F u rther, the concentrat ion of l a rge n u m bers of  aggrieved 

shareho lders i nto orga n ised groups  has the potentia l  to sharpen confl i ct between cu rrently d ispersed 

i n d iv id u a l  i nvestors and the state .  64 Moreover, the poss ib le  d i l ut ion of state assets into the private sector

contrad i cts the not ion of a socia l ist economic  system and may cons iderab ly  u ndermine  the po l it i ca l  base of the 

Com m u n ist Party's l eadersh ip . 65 Th is  poss ib i l ity lead Li Guogua ng, Vice President of the SPC, to concede in

i nterview with Chen Zh iwu 66 th at, in re lat ion to the  i n it i a l  tota l ban  on secu rit ies re lated c iv i l  l it igation, ' if there

were n u merous lawsu its aga i n st a l l  the l isted fi rms a n d  if the  private p l a i ntiffs we re awarded the rightfu l ly  

d eserved re l i ef, it wou l d  lead to major  losses  of state assets . ' 67 G iven the  c lose i nter-connectedness between

the Ch i nese government a n d  the j u d ic iary, the corre lat ion between  the  protect ion of  state assets a n d  the  

l i m itat ion of civi l act ions can eas i l y  be  extended to j ustify the  S PC's fi n a l  dec i s ion  to hear  o n ly a restr icted 

category of jo i nt actions q u a l if ied by adm in i strative d iscretion .  

The  refusa l  to i n st itute U S-sty le c l a s s  act ions  l ends  i ns ight i nto the  fu nda menta l tens ions i nherent i n  the  

Ch inese l ega l system .  Tens ions  wh i ch  exist between the l egit i macy of  the cou rts, p l a i nt iffs' private r ights, 

govern menta l  control  over lawyers, lega l i nstitut ions a n d  the vast m i l i e u  of ideo logica l and economic  

i s  a j udge of  the  Su preme People's Cou rt who part ic i pated i n  t he  d raft ing of  the SPC ci rcu l a rs .  See  a l so, Xi X iaom ing a n d  
J i a  Wei, 'Understa nd i ng a nd Appl icat ion o f  'Severa l  P rovis ions  o f  the Supreme People's  Cou rt on  Hear ing Civi l  
Com pensation Cases Ari s ing fro m Fa lse Statements o n  the Secu r it ies M a rket' ( 'Guanyu Shen l i  Zhengquan  Sh ich ang Yin 
Xuj i a  Chenshu Y infa de M in sh i  Pe icha ng Anj i na  de Ruogan Gu id i ng' d e  Lij i e  yu Sh iyong) (2003) 2 People's Judiciary

(Renmin Sifa) 11 .  

5 9  I b i d .  
6° Cheng  Yong  a n d  Wu Zha nyu, 'Shang Fu l i ng  (Cha i rm a n  of the  CSRC) : the 'E leven-F ive P l an' Wi l l  P romote 5 Bas ic  

I nstitutions' (Shangfuling: 'Shiyi Wu' Litui Wuxiang Jichuxing Zhidu Sheji)' ( 2005) Shanghai Securities, 3 November 2005,

Shang Fu l i ng is the Cha i rman  of the CSRC; Wang Lu, 'Appea l for Class Act ion Arouses From Zhengbaiwen Case' 
(Zhengbaiwen An Yin/a Jituansusong Huyu) (2005) Shanghai Securities, 6 December 2005; Xia, L ihua,  'Shenzhen 
Secu rit ies Excha nge Advices Jud ic ia l  Expla nat ions To Be D rafted To Support Securit ies-related Litigat ions (Shenjiaosuo

Jianyi Chutai Sifajieshi Zhichi Zhengquan Susong)' (2005) China Securities 29 December 2005.
61  See genera l ly  Sa n d ra P Kister, 'Ch ina 's  Sha re-Structu re Reform:  An Opportun ity to Move Beyond P ractica l Solut ions  to 

P ract ica l  P rob lems' (2007) 45 Columbia Journal of Transnational Law 312 .

62 See genera l ly Ta ng, a bove n 5, 27. The re leva nt i ntermediar ies wou ld  i nc lude adm in i strative bodies mandated to 
fac i l itate the registrat ion a n d  process ing of potentia l p l a i nt iffs . 

63 I b i d  14. Wang J i a ngyu, 'Da nc i ng with Wolves : Regu lat ion a n d  Deregu lation  of Foreign I nvestment i n  Ch ina 's  Stock 
Ma rket' (2004) 5 Asian-Pacific Law and Policy Journal 2, 43; Chen, a bove n 6, 465 . 

64 See H utchens, a bove n 6, 644-5; Lawrence, a bove n 6, 29 .
65 Yu Guanghua,  Comparative Corporate Governance in China ( 2007) 28 .

66 Chen Zh iwu is a scho lar  from Ya le  School  of  Management, see,  Chen,  a bove n 6, 465.
67 I b id ,  and see genera l ly, Li Guogua ng, a bove n 33 .
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reason ing wh ich  d rives law-making dec is ions  i n  Ch ina . 68 The evo lut ion  of jo int act ions  i nto a tool  wh ich  can

effectively offer i ncentives fo r good corporate governance can thus  be seen as  a ya rd sti ck  aga i nst wh ich  the 

d eve lopment of  Ch ina 's  l ega l  a n d  ma rket i nst itut ions can be measured .  

III  Weak Enforcement of  the Securities Law: Civil Litigation to Date 

By exa m i n i ng some of the secu rit ies related cases which h ave been heard so fa r, it becom es obvious  that the 

ava i l ab i l ity of only restr icted jo int act ions has m a rkedly affected i nvestors' prospects of re l i ef. Accord i ng to 

Song Yix in,  69 by 2006 a rou nd  10,000 su its had been fi led s i nce the fi rst secu rit ies re lated a ct ion in 1996.  Of

those, less than  10 per cent have garnered some form of com pensat ion th rough sett l em ent and d a m ages 

recovered have a m o u nted to l ess than  5 per cent of tota l losses to investo rs. 70 Moreover, s i nce the Second

and Th i rd C i rcu l a rs handed d own in  2002 and 2003 respective ly, of the 120 compan ies (and the ir  re lated 

execut ives, d i rectors and accou nta nts) who fe l l  with i n  the strict form u lat ion of the class of d efe nda nts aga inst 

whom an  act ion may be b rought, on ly 17 have been pu rsued a l l  the way to cou rt .  71 These statistics shed l ight

on the extent of the i nst itut iona l  and pra ct ica l barr iers, wh ich  stand  i n  the way of m ino rity shareho ld ers 

ut i l i s ing  the civi l j u st i ce system.  There is a theoret ica l  ave n u e  to l it igat ion on the books, however, weak 

e nforce ment and  i nst itut iona l  barrie rs to a fu nct iona l  civi l j u st ice system seem to reflect the pr imary po l icy 

concerns that have dom inated Ch inese regu latory d iscou rse s i n ce the  country i n it iated economic  a n d  lega l  

reforms i n  1978.  

I n  a m arket econo my, private com pan ies  compete for scarce fi nanc i a l  resou rces and,  tra d it iona l ly, the  cost of 

ca pita l is lower for com pan ies with stro ng corporate governance .  H owever, i n  the p ast such ma rket theor ies 

h ave not bound Ch inese co m me rc ia l  i nterests; l i sted state owned enterpr ises (SOEs) ,  the wa rdens  of state 

owned assets, can access cap i ta l  through state taxation powers a n d  support projects a n d  p ract ices wh ich  

wou l d  be u neconomica l  i n  a private sector med iated by tra d it iona l  ma rket forces. 72 Fu rther, a ma rket

economy, which a ims  at the effic ient a l l ocat ion of capita l ,  req u i res not on ly pract ica l  laws a n d  regu l at ions 

m it igate secu rit ies fra u d  but a l so the c red i b l e  th reat of these powe rs be ing exercised . 73 SOEs a re acco u ntab le

to the  CSRC and  the  State Owned Assets S u pervis ion and  Ad m in istrat ion Com m iss ion (SASAC), however, u nt i l  

2003 there re ma ined  no  mechan ism of pub l i c  acco u ntab i l ity, as  now made poss ib le  through the civi l j u st ice 

system . Wh i l e  ' in -house', a d m i n istrative p u n ishment  of secu rit ies fra u d  and  p rotect ion of state assets re ma in  

the  pr imary motivators for regu lators a n d  l awma kers, i t  seems  u n l i ke ly  that  a Western, civi l j u st ice modu lated 

sty le  of secu rit ies regu lat ion wi l l  be str ict ly enforced . 74 However, the SPC's experi mentat ion with c iv i l  a ct ions

and the  expa nsive civi l j u st ice p rovis ions s l ated i n  2005 d o  strongly i nd icate that Ch inese l aw ma kers be l i eve 

the t ime  is  ripe for stronger p rotect ion of m inority sha reho lders' r ights to becom e an es sent ia l  e l ement of a n  

effic ient  economy based on conventiona l  m a rket pr inc ip les .  

A secondary e lement of the h i stor ica l ly weak enforcement of the secu rit ies l aw i s  that the  courts and  the CSRC 

h ave been forced to ad opt a react iona ry mode l  of regu latory deve lopment .  The conseq uences of 

revo l ut ionary cha nges to the sha re struct u re of l i sted compan ies, rap id deve lopments in ma rket cond it ions 

and the  r i se of manageri a l  fra u d  d u ring the 1990s have ma rket cond it ions that exist ing regu l atory fra meworks 

were i l l -eq u i pped to dea l  with . Norma l ly, the resu l t  of these regu latory cr ises has been the i n it i a l  

a d m i n istrative proscr ipt ion of  certa in  behaviou r  fo l l owed by a grad u a l  formu lat ion and  i m p lementat ion of a 

68 See Zhu Sa nzhu (2007), a bove n 9, 177 .
69 Yixi n Song, 'The U nderground  Sto ries of the Just ice C la i m i ng Tea m fo r the Compen sation  F ro m  Ke lon  and De loitte' 

(Kelong, Deqing Weiquantuan De Muhou Gushi) (2006) China Securities 14 September 2006.

70 I b i d .  
71 Ta ng, a bove n 5 ,  12 .

72 See W Meggi nson and  J Netter, ' F rom State to Ma rket : A Su rvey of E m pi rica l Stud ies on  P rivatisat ion '  ( 2001) 39  Journal

of Economic Literature 321, 331 .  

7 3  Yu Guanghua,  a bove n 65 ,  54.

74 I b i d .  
58 



regu l atory fram ework des igned to a d d ress the part icu l a r  prob lem .  The case of Chengdu Hong G u a ng I ndustri a l  

Ltd7s (Hong  G u a ng), w h i c h  prec ip itated t h e  SPC's dec is ion,  i n  2001, to tem porar i ly ban People 's  cou rts fro m

accept ing secu r it ies re lated c iv i l  act ions, 76 is a n  exce l lent  exa m ple  of th is  react ionary mod e l .

H o n g  G u a ng engaged i n  spec u l ative trad ing  on  the  stock  market a n d  m isreported 1 5 7  m i l l ion  Yuan  o f  profits i n  

1997. Subseq u e ntly, i n  2000, the S ichuan  I ntermed iate Peop le 's  Cou rt sentenced th ree o f  the compa ny's 

d i rectors to j a i l  terms of up to th ree yea rs. Th is was the fi rst case of cri m i n a l  l i ab i l ity be ing brought home for 

secu r it ies fra ud,  however, the  cou rt refused to hear  c l a ims  of c iv i l  l i a b i l ity. 77 Defra uded i nvestors then fi led

su its i n  othe r  j u r isd ict ions .  F i rst a mong then was J i a ng, whose fi l i ng  was rejected by the Distr ict People 's  Cou rt 

of Pudong.  78 Spu rred on by the p u b l ic ity c reated by these fi l i ngs, c iv i l  a ct ions aga inst compan ies with s im i l a r

factua l  scena r ios were f i led a cross Ch ina . Eventua l ly, i n  September  2001, a lower cou rt i n  Wux i  d ec ided to 

enterta i n  a case aga i n st Yin G u a ng Xia Ltd .  79 Short ly after the Wuxi cou rt accepted the case, on 21  September

2001, the S PC issued the First Circular 2001 effect ing a te m porary ban  on  the hear ing of  secu rit ies re lated c iv i l  

a ct ions .  The tem pora ry ban  was l ifted fou r  months later by the  Second Circular 2002, where a q u a l if ied form 

of civi l act ion was perm itted . I m med iately after  the temporary ban  was i nst ituted, such was the vo l u m e  of 

pub l i c  outcry aga inst the dec is ion and  the i ntens ity of crit i c i sm fro m academ ics, l awyers and  profess iona l s, 80

that it took on ly fou r  months for the  SPC to l i ft the  b a n .  From the  Hong G u a ng exa m p le, we can see that a 

comb inat ion of wea k enforcement and a n  i nsuffic ient  reg u l atory regi me is i nextr ica b le  from a previou s ly 

dom inant parad igm of react ionary regu latory des ign .  However, with the promu lgat ion of the Company and 

Securities Law 2005, regu lators have moved towa rds a more comprehens ive and p roactive mode l  of 

regu l at ion,  wh ich, desp ite hav ing the rel eva nt l aws on the books, rema ins  subject to the SPC's 2002 dec is ion 

o n ly to hear  a l i m ited c lass of secu r it ies re lated c iv i l  act ions .

A A d m i n i s trative Rath e r  Tha n Private Enfo rcement 

Whi le  the temporary ban  was l ifted and  l i m ited c l ass of c iv i l  a ct ions  a re now heard by the cou rts, protect ion of  

investor's r ights i s  sti l l  p r imar i ly enforced by a d m i n istrative bod ies  l i ke the CSRC. 81 S ince 2001, the CSRC has

'cracked down on  . . .  serious  secu r it ies crime  cases  that impa i red i nvestors' i nterests and  exerted bad soc ia l  

infl u ence . '  82 Such adm in i st rat ive d i l igence and pena lt ies gen erate posit ive outcomes for corporate

governance .  H owever, without  the pa ra l l e l  th reat of weighty civi l dam ages, a d m i n i strative action wi l l  rem a i n  

a n  insuffic ient d eterrent to secu r it ies fra u d .  I n  reference to the expa nsive provis ions o f  the  Com pa ny and  

Securities Law 2005, it i s  poss ib le  that, i n  the near  futu re, recou rse to c i v i l  j u sti ce w i l l  becom e a more 

s ign ificant  factor i n  the enforcement of good corporate governance .  

7 s  I b i d .  
76 The Notice of the Supreme People's Court on  Temporary Refusal of Filings of Securities-Related Civil Compensation Cases

( F i rst C i rcu l a r  of the SPC 2001) .  

7 7  Other cases where no c iv i l  act ions were a l lowed, even after i nvestigat ion and sa nction by the CSRC a re the ENERGY 28

Case and  the Sanj iu  Med ica l  and  Pha rmaceutica l Co Ltd Case, see genera l ly Yu, a bove n 67, 55. 

78 See H u a ng Xia ngyuan, 'The Case of the Fra u d  of Hong G u a ng Could not Eas i ly be Ended ( Hong Guang Qizha An Mei

Namo Rongyi Wanjie)' Securities Newspaper (Zhengquan Ribao) 28 December 2000. 

79 See Xue Li , 'Fro m  Hong Guang  to Y in  Guang X ia : How Fa r We Sti l l  H ave To Go For Civi l  Compensat ion ( Cong Hong Guang

dao Yin Guang Xia: Minishi Peichang De Lu You Duochang) Shanghai Securities Newspaper (Shanghai Zhengquan Bao) 6 

September 2001. 
80 Yu Guanghua,  above n 65, 54.
81 It is  i nte rest ing to note that at the top of the CSRC's homepage the by- l i ne  reads ' [ i ] nvesto rs protect ion is our top 

pr io rity'; th is  text is su per im posed over the image of the type of desk bel l  which i s  rung when a recept ion desk i s  left 
u nattended, see  

82 Ch ina  Secu rit ies Regu latory Commiss ion,  Crack Down on Crimes for the Protection of Investors' Legal Interests ( 12  May 
2008)  at 2 5  M a y  2008.
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IV Critical Methodologies and the Futu re of Minority Shareholder Protection 

Western cr it iq ues of Ch ina 's  regu l atory protect ion of m inority sha reho lders emphas ise that trans it ion 

economies shou ld have stro nger ru les  th a n  those fou n d  i n  deve loped ma rket economies 83 and  that  it i s

'extraord i n a ry that i n  an  a uthorita r ian state, l i ke China,  the cou rts s im ply ca n n ot enforce the ir  dec is ions i n  c iv i l  

cases . ' 84 Dona ld C larke refi nes th is  pos it ion by cr it iq u ing the i neffectiveness of the  Ch inese cou rt system in

e nforci ng civi l j u dgments, not on ly  as  panderi ng to ' loca l  protecti on ism',  but  as  a n  extens ion of the Peop le's  

Cou rts' fu nct ion as  a n  anc i l l a ry, bu reau crat i c  a rm of the state. 85 It  i s  true th at recent economic  regu latory

d esign i n  Ch ina  has  focu sed o n  methods of estab l i sh ing  good corporate governance a s  the gu i d i ng pr inc ip le  for 

the  expans ion of the  secu r it ies ma rket, a n d  that Western notions  of good governance a re a l m ost exc l u sively 

re l i ed  u pon to this end. However, western lega l  mode ls  must be i ntegrated i nto the Ch inese po l i t ica l and  

c u lt u ra l  l andscape with great fi nesse, a n d  th i s  can  be seen  c learly i n  the po l i t ica l  rea l it ies  wh ich  u n d erp in  the  

S PC's dec is ion on ly  to hear  restr icted jo int a ct ion c i v i l  compensat ion cases .  

Pa rt IV looks at th ree d ifferent perspectives on  the enforce ment of secu rit ies rel ated regu lat ion i n  Ch ina .  F i rst, 

a compa rison between the d iscu rsive sty les of a Ch inese a n d  a Western scho l a r  is  con d u cted in an attem pt to 

fl esh out the d i fferences between how Ch inese a n d  Western (essenti a l ly Eng l i sh -spe a ki ng) com mentators 

conceptua l ise Ch inese regu latory deve lopment .  Second,  the  a bovement ioned a cadem i c  approaches a re put  i n  

context by  a n  ana lysis of the l a nguage a n d  op in ions  of  one of  Ch ina 's  top  regu lators i n  the  fi e l d .  Thi rd, an  

economic  rationa l i st' s 'crash then l aw' theory of Ch i nese law-making is  d iscussed i n  com p a rison to  po l it i ca l  

j u stificat ions beh i nd  the sa me regu latory d eve lopm ent.  The o bject of these i nvestigat ions  is  to su rvey and 

assess d iffer ing pos it ions  on the futu re of c iv i l  j ust ice as  a n  effective enforcement mechan ism for good 

corporate governa nce i n  Ch ina .  

A D i fference b etween C h i n e s e  a n d  Western D iscurs ive Styles 

The i ntera ct ion between Western l ega l pr inc ip les and  Ch inese l ega l rea l ity h igh l ights the  su bt le n u a nce 

between  the manner  i n  wh ich  Ch inese and Western scho l a rs cons ider  the futu re of m ino rity shareho lder  

p rotect ion i n  Ch i n a .  Th is  d ist i nct ion i s  evident i n  the comparison of  two recent a rt ic les  o n  the top ic, the  fi rst 

by James v Feinerman86 a n d  the second ,  Ta ng X in 's  response . 87 Fe inerm a n, wh i l e  a cknowledging that there

has  been some sh ift away from a d m i n istrative pena lt ies  a n d  towa rds private enforcement of m inority 

sha reho lders i nterests, 88 focuses h i s  a n a lys is  on how the cu rrent regu l atory regime 'fa l l s  short' 89 of adequate

p rotect ion a n d  what 'wi l l  have to cha nge i n  the future . ' 90 Ta ng on  the other  hand ,  wh i l e  p rofessi ng on ly  to add

to Fe inerman's  e n u merat ion of the issu es, comes  at the  p rob lem fro m a d ifferent ang le .  Ta ng emphas ises that 

the  l aws on the  books 'seem to be  f ine' but  that there rema i n  enforce ment p rob lems .  91

Ta ng's  ana lytica l  methodo logy seems  to be more sensit ive to a non- l i near  mode l  of lega l  a n d  regu latory 

d eve lopment i n  Ch ina ,  where the futu re l ies somewhere a long a path wh ich  branches out i n  m u lt ip le, 

overl a pp ing and contingent d i rect ions, a l l  eventua l ly converg ing on a perceived 'present' and then re -

83 Alexa nder  K ise l iov, 'Genera l  Pr inc ip le  of Com pa ny Law fo r Tra ns it ion Economies' ( 1999) 24 Journal of Corporation Law

196, 204.  

84 Sta n ley B Lubma n, ' I ntroducti on :  The Future of Ch i nese Law' i n  Sta n ley B Lubman  (ed)  China's Legal Reforms (1996)  1, 6 .

85 Dona ld  C la rke, 'Power a n d  Pol it ics i n  the Ch i nese Cou rt System :  The Enforcement of C iv i l  J udgments' ( 1996) 10 Columbia

Journal of Asian Law l, 5 .

86 J a mes V Fe i nerman,  'New Hope fo r Corporate Governance in  Ch ina '  (2007) 191 The China Quarterly 590.

87 Ta ng Xin, 'Commenta ry on  'New Hope fo r Corpo rate Governance in Ch ina '  (2007) 191 The China Quarterly 613 .

8 8  Fei nerma n, a bove n 86, 601. Fe inerma n identifies the fiduc ia ry type duties conferred o n  d i recto rs by the Company Law

2005 as  emb lemat ic of a more genera l i sed sh ift towa rds private enfo rcement of good corporate governa nce pr inc ip les .  
89 I b i d  600.

90 I b id  600.

91 Ta ng (2007), a bove n 87, 614. 
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d iversify ing i n  a l l  d i rect ions  a s  the observer tu rns the i r  attent ion to the next p rob lem .  Fe inerman seems to 

mode l  regu latory deve lopment over time i n  a l i nea r  or  evo l ut ionary fash ion  which appea l s  to te leo logica l  l i m its 

and s u bjugates wider  context specific factors.  

One way of v isu a l i s ing this d ifference is by cons id er ing Ta ng's methodo logy as a rhizome system, l i ke a potato 

or  cou chgrass. 92 Wh i l e, on  the other  ha nd,  Fe inerm a n  m ight be  said to conceive of regu l at ion and its

deve lopment  as m ore a n a logous to a t ree .  In the u p -d own schemat ic  of a tree, the leaves of the crown a re the 

fi n a l  and u lt imate inca rnat ion of the co l lective efforts of the roots, t ru n k  a n d  branches .  S im i l a rly, Fe inerman's  

posit ion  seems to tend towa rds a n  effic ient Western -sty led regu l atory system as the u lt imate goa l and 

evo l ut ionary idea l  of Ch i nese l ega l  a n d  economic  deve lopment .  9 3  From th is point of view, Fe inerman focuses

on shortcom i ngs and  p resents a pess im istic out look for the status of c iv i l  l it igation i n  the futu re .  Fe inerma n

states, 'as for ba l anc ing t h e  interests o f  m ajority a n d  m inority shareho lders, espec ia l ly i n  atte m pt ing to 

enhance the protect ion of m ino rity shareho lder's  interests, the  new laws do  make some progress. It  rema ins  

to be seen  how effective they wi l l  tu rn out to be i n  pract ice. '  H e  cont inu es, ' i t  rema ins  to be seen  how a more 

cha racteristi ca l l y  Ch i nese corporate governance system m ight evo lve . ' 94

On the  othe r  ha nd ,  i n  a rh i zome system every d iscrete part is rad ica l ly connected to every other part, the  

connect ions run  i n  a l l  d i rect ions, back and  forth .  Th is  i s  a d ifferent mode l  to that of the tree, wh i ch  p lots a 

path u pwards a n d  fixes a n  order  to its d eve lopment.  J u st l i ke cou chgrass, a rh i zome can  expand  a n d  move 

forwa rd in a ny d i rect ion a n d  a l ong a ny p l a ne, it i s  not bound  by the  l i nea r  d ichotomies  which determ ine  the  

p rocess from root to tru n k  to branch  to leaf. Ta ng's treatment of  the deve lopment of secu rit ies regu lat ion is 

more sym pathetic to the po l it ica l ,  economic  and socia l  i nterconnectedness which i nforms Ch inese regu l atory 

dec is ion mak ing .  Ta ng's focus  on wider  contextua l  cons iderat ions leads  h i m  to state that the 'cr it ica l q uest ion 

rema i n s :  to what extent wi l l  the " law on the pa per,"  on which Fe inerman concentrates, improve Ch ina 's  

corporate governa nce i n  the rea l wor ld ?'95 Th is can  be seen i n  the Hong Guang case ,  where a complex a rray of

socia l ,  i deo log ica l ,  economic  a n d  lega l  factors came together  and resu lted i n  the S PC's issu ing  i ts  three 

c i rc u l a rs, wh ich form the bas is  of tod ay's regu latory d es ign.  The rh i zome mode l  of regu l atory deve lopment  

does not priv i lege a ny part i cu l a r  d i rection  of d eve lopment as  i dea l, rather  emphasises the reasons why 

deve lopment  proceeds i n  a certa i n  d i rection .  Ta ng states, 'Ch ina ' s  corporate governa nce has  made  great 

advances i n  the past ten yea rs, d u ring which i nc reased awareness of i nvestor protect ion has  cha nged into 

s ignificant po l i cy issues . '  However, i n  agreement with Fe inerman,  tang e m phas ises that there is sti l l  much  

work to  be done . 96 I n  th is  sense, Ta ng's out look  seems  more opti m ist ic  that secu rit ies regu lat ion wi l l  deve lop

i n  a positive d i rection .  

One reason for th i s  d iscrepancy m ight be that  Ta ng d raws a l ot of h i s  sou rce mater ia l from Ch i nese authors 

writ ing i n  Ch i na,  whereas Fe inerman's  resou rce set com p rises most ly of a rt ic les i n  Weste rn academic  journa l s .  

Anoth e r  possi b i l ity is that Tang, a n d  the  Ch inese writers he  d raws u pon,  do  not  necessa r i ly app ly  the academic  

r igors and  i nstitut ions of the Western canon i n  the  same way that Fe inerman does .  Despite these  d ifferences, 

the auth ors do  however, reach s im i l a r  conc lus ions .  This may be  cu rsor i ly exp la ined  by reference to the  

feed back l oops which ru n throughout the two writers d iscuss ion a n d  com menta ry, by  th is  means  va rious  ideas  

and  outcomes a re eventu a l ly norma l ised . For i n stance, Ta ng, i n  h i s  ear ly 2007 essay, 'Protecting M ino rity 

Shareho lders in Ch ina : A Task for Both Legis lat ion a n d  Enforcement' ,  stated that a c l ass act ion system 'is both 

92 See genera l ly, G i l les Deleuze and Fe l ix  Guatta ri, A Thousand Plateaus ( 1988) 5 .  Deleuze and Guatta ri fi rst put forwa rd 
the concept of a rh izome as  an ana logy fo r the deve lopment of sema ntic mea n i ng.  However, espec i a l ly i n  contrast to 
the l i nea r model  of the tree, the visu a l  imagery of the rh izome he lps d raw out the methodologica l d ifferences between 
Ta ng and Fe inerma n .  

9 3  Fe inerman,  a bove n 88, 611 .  
94 I b i d .  
95 Ta ng, a bove n 87 ,  614. 
96 I b id  618 .  
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necessa ry a n d  poss ib le . ' 97 However, l ater  i n  2007, h e  reversed h i s  posit ion c l a im ing  th at 'c l a ss a ct ions  seem

u nfeas ib le  i n  the foreseeab le  futu re . ' 98 The  l iteratu re e l uc idates no c lear  answers for the futu re of secu r it ies­

re lated c iv i l  l it igat ion and su bsta ntive m inority shareho ld e r  p rotect ion : however, a l l  q u a rters agree that  it i s  a 

good idea  i n  theory.  

B What C h i n a 's Leading Reformers Say and How They Say It  

By exa m in i ng the ways i n  wh ich  one  of Ch ina's  most progressive and  reform ing regu lators, Zhou X iaoch uan ,  99

reconc i l es  Western i nf l uences a n d  a rticu l ates the  p roject of Ch i nese regu latory reform, we see a determ ined  

i ntent ion to d eve lop  good corporate govern a n ce a n d  protect m inority shareho lder's  i nte rests .  

Zhou speaks of corporate governance as  the  core pr inc ip le of Ch inese economic  deve lopment . 100 Wh i l e  he

acknowledges that  each  nat ion operates 'cou ntry-specif ic corporate governance ste m m i n g  from i t s  cu ltu ra l  

t rad it ion a n d  lega l system,'  he  goes on to affi rm that the  'common e lements' espo used i n  t h e  OECD's 

gu i de l i nes 101 for good govern a n ce a re the 'most i m portant a n d  most bas ic' 102 i n  terms of Ch in ese

d eve lopment .  Zhou goes on to reconc i l e  the  not ion of a sh ift ing i deo logica l bas is  for lega l reform in Ch ina  by 

appea l i ng to a h istor ic ist a n a lysis of regu l atory deve lopme nt, he  states : 'co m p a red to the past, many of the  o ld  

concerns no  l onger exist. We need to study our  h i story carefu l ly, coo l -headed ly, i n  a fresh perspective, and 

learn  ou r  lessons . ' 103 Zhou expresses the need to 'study and combine i nternat iona l  experi ences with Ch ina ' s

own s i tuat ion  and  come u p  with  ou r  own so lut ions  for sta keho lder  protect ion . ' 104

I n  these statements Zhou masterfu l ly navigates the ever-present ideo logica l barr iers to Ch inese lega l reform.  

H e  esta b l ishes that i nternat iona l  standa rds  a re a set  of gu ide l i nes t hat Ch i n ese regu lators shou ld  be m i ndfu l  of 

when learn i ng fro m the l esso ns of the i r  own past .  The obvious  infl uence of Western regu l atory sta n d a rds  is 

t hus  u nderp l ayed and  perm issi b ly  i ntegrated i nto a 'soc i a l ist ma rket economy with Ch i nese cha racteri sti c s' 

fou nded  upon  Ch ina's own exper iences .  105 H i s  masterfu l po l it i c  l eaves the door  open to reform i n  a way

s i m i l a r  to the afo rement ioned j u dges who advocate cu rta i l i ng civi l compensat ion a ct ions u nt i l  the t ime i s  r ipe 

to tu rn the t ides . 106 Zhou's  a rtif ice is  the re-creat ion of Ch inese h i stor ica l  norms from a su ite of economic

reforms wh i ch  a re su bsta ntively Western i n  id eo log ica l  genes is  and ,  i n  so do i ng, he  shows us  that there w i l l  

come a t ime i n  Ch ina's  futu re when c iv i l  secu r it ies l it igat ion  both  p rotects investors a n d  acts as  a front l i ne  

d eterrent to  frau d  aga i n st the m a rket. 

97 Ta ng, a bove n 5, 15 .

98 Ta ng, a bove n 87 ,  615 .

9 9  P revious ly H ead of the CSRC u nt i l  2001 a n d  now Governor of  the People's Bank  of Ch i na .  
100 Zhu Xiaochuan, 'Ta ke Ca re of Sta keholders a n d  i m p rove Corporate Governance' (Speech de l ivered at the Beij i ng H i -Tech 

Expo, 23 May 2006 ) . This  was fo rma l ised d u ri ng the Fourth  P lenum of the Ch inese Com m u n ist Pa rty's 15
1h Centra l 

Com mittee he ld  i n  Septem ber 1999, where corporate governa nce was identified as the core of the  modern enterpr ise 
system .  See a l so, Fei nerman,  a bove n 88, 593;  Ta ng (2007 ), a bove n 89, 615; Wu X iao l ing (Deputy Governor of the 
Peop le's Bank of Ch ina) ,  'Cond it ions and E nv iro n ment fo r Improvi ng Corporate Governa nce Structu re of Ch ina ' s  
F i nanc i a l  E nterp rises' (Ch ina  I nternationa l  F i na nce Deve lopment Forum,  Beij i ng, 23 Apr i l  2005 ) . 

101 Orga n isation  fo r Economic  Co-operat ion a n d  Deve lopment, Five Principles on Corporate Governance (1999 ) ; 
Orga n isat ion fo r Economic Co-operat ion a n d  Deve lopment, Revised Principles on Corporate Governance (2004 ) 

102 Zhou Xiaochuan ,  a bove n 100.
103 I b i d .  
104 I b i d .  
105 I b id .  
106 See, a bove n 59, fo r the comments of J i a  Wei a n d  others .  
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C S e cur iti es Regulati o n  a n d  a ' C ra s h  then Law' a n a lysis 

Chen Zh iwu app l ies John Coffee's 'crash then law' a n a lys is 107 to the deve lopm ent of Ch ina 's  secu rit ies
regu latory scheme . 1

08 Chen exp l a i n s  th is  re lat ionsh ip  as  a stri ct l i nea r  mode l  of i n it i a l  fi nanc i a l  and  economic
'crash' fo l l owed by su bseq u e nt regu l atory react ion .  Th i s  mode l  seems  to fit the SPC's i n it i a l  ban on hearing
civi l compensation  cases, wh ich  was prec ip itated by a n  i nc reased n u mber  of c iv i l  fi l i ngs d riven by a su bstant ia l
ma rket downtu rn in ea r ly 2001 .  By extens ion of the mode l  i nto the futu re, ma rket forces wi l l  eventua l l y
necessitate a n  i nc reased a ccepta nce of civi l a ctions .  There i s  defi n itely v irtue i n  the c l ea r  de l i neat ions and
certa i nty generated by th i s  economic  rat iona l ist a pproach .  However, cond it ions accompanying the SPC' s  

l i ft ing of the ban  a re not eas i l y  reconc i l ab le, for i n sta nce, a n  i n it i a l  a d m i n istrative pena lty as  a precond it ion to  

hea r ing .  Chen ' s  free-ma rket, Ch icago School  approach und erp l ays contextua l  factors, such a s ,  confl i ct i ng 

po l it ica l ideo l ogy, economic  rea l it ies and  the l i m ited resou rces of the  SPC.  Chen's ana lysis a l so underva l u es 

the fact that pract ica l  imp l ementat ion and  enforcement  rema i n  prob lemat ic  even after regu lat ion has  been 

passed to a d d ress th is  part icu l a r  prob lem.  S ince the begi n n ings of secu r it ies regu lat ion i n  Ch ina,  regu lators 

have struggled with the i m p lementat ion of a l l  the  pr inc ip les e n u m e rated in the a bovement ioned OECD 

gu ide l i nes . 109 The 'crash then l aw' a n a lysis over looks the fact that the d ifficu lt ies of app ly ing Western

pr i nc ip les to Ch inese c u lt u ra l  and l ega l contexts l ies at the heart of Ch i na's enforce ment prob lems i n  the 

secu r it ies sector. 110

A pess im istic v iew m ight be that Zhou's  appea l  to the  ' lessons of the  past' m ight more accurately be fra med a s  

an  a p p e a l  to the ' l essons  o f  the West' . However, over-em phas i s ing western standa rds  as  the te leo logica l 

endga m e  of Ch inese regu latory design, does not accou nt fo r the  infl u ence of feedback  l oops i n  the regu latory 

exper ience, wh ich  Zhou seems to h igh l ight when he  says, 'we w i l l  l e a rn by do ing a n d  reviewing experi ences . '  1 11

Chen's te leo log ica l  v is ion of corporate govern a n ce and regu latory d eve lopment subord i nates 'Ch inese 

cha racterist i cs' to the ever d eve lop ing  bast ion of corporate governance sta nda rds  dom inated by Western 

theor ies of good corporate governa nce. Whether  by Chen's  d i rect l i near  progress ion,  or  th rough Zhou's  

process of learn ing fro m l esso ns, it i s  obvious  that Ch inese secu r it ies regu lat ion i s  te nd ing  towa rds the mode ls  

imp lemented i n  the West .  It i s  i m portant, however, to d iscuss how such  regu lat ion wi l l  develop, on  what 

fronts and for  wh ich  reasons, if pred i ct ions a bout i ts  fut u re a re to be  of any merit .  

Ta ng and Fe inerman agree, a l beit by d iffer ing methodo logy, that i nc reased recou rse to c iv i l  l it igation is  good i n  

theory, yet m u c h  work needs t o  be done .  Z h o u  shows u s  that Ch inese regu l ators a re focus ing on  t h e  lessons  

of  the past a n d  the West, in  o rder  to  esta b l i sh  a sound  system of  corporate gove rnance with Ch inese

cha racterist ics .  In a pract i ca l  sense, an  idea l  model  of reform wou l d  gene rate a carefu l and measured 

l i be ra l isat ion of China's  stock ma rkets d riven by i m p roved effi c iency of regu latory reform. 112 However, Chen's

'crash then l aw' mode l  of deve lop ment a l l  but  removes the poss ib i l ity of such smooth sa i l i ng.  No  one mode l  

o r  theory of  regu lat ion is  comprehensive and  exc lus ive ly a ccu rate. H owever, it i s  most  i m porta nt when

cons ider ing Ch inese regu latory de ign, to be sens itive to the synth es is of Ch i nese practica l it ies and  Western 

idea ls, wh ich  rea ct aga inst each oth er  and create u n i q u e  regu l atory outcomes re levant to the context specifi c 

u n d u lat ions of the  Ch ina's  regu latory l andscape. 113 With th i s  i n  m i n d, it is the a uthor's  op in ion  that recou rse

107 See John  Coffee J r, 'The Rise of D ispersed Ownersh i p :  The Roles of Law and the State in the Separat ion of Ownersh i p  
a n d  Contro l '  (2001}  111  Yale L a w  Journal l ,  16-2 1 .  

108 See Chen,  a bove n 6, 452 .  
109 See Fe inerman,  a bove n 86, 592 .  
110 Ta ng, a bove n 87, 619 .  
1 1 1  Zhou X iaochuan,  above n 100 .  
112 G reen, a bove n 9, 7. 
113 For more deta i l  of Zhou X iaochua n's concept of gradua l  refo rm wh ich  a ims  to avoid 'shocks' to the system see, Zhou 

X iaochuan,  'Rema rks on  Ch ina 's  Trade Ba la nce and Excha nge Rate'  (Speech de l ivered at the  Ch ina  Deve lopment Forum, 
Beij i ng, 20 March  2006) . 

63 



to c iv i l  l it igation i n  secu r it ies matters wi l l  i nc rease i n  the futu re, however, it is more d iffi cu l t  to say h ow th is  

w i l l  be  made  poss ib le .  

V Conclusion 

Whether con ceptu a l  methodo logies privi l ege te leo logi ca l  d eve lopment towa rds Western pri nc ip l es  or 

e m phas ise context specif ic and cont ingent ana lysis, it seems that civi l j ust ice w i l l  eventua l ly play a greater role 

in Ch ina's commerc ia l  regu latory framework. Th is  p rocess began i n  2002 and has  deve loped in a sporad i c  

fash ion  to  the  extent reflected by  the Securities and  Company Laws 2005. Rather  than de l i m it ing the 

recogn it ion of m inority shareho ld er's r ights, the hearing l i m itat ions i m posed by the SPC offer hope that, at 

some po int i n  the futu re, the scope of act ionab le  offences wi l l  be expa nded .  Scho l a rs a n d  regu l ators adopt 

d ifferent methodo logies when cons ider ing the p rospects of increased recou rse to civi l l it igation .  Some, l i ke 

Chen and Fe inerman, e m phas ise a l i nea r, te leo log ica l  mode l  wh ich focuses on where the Ch inese regu l atory 

l a n dscape fa l l s  short of Western sta ndards .  Others, i nc l u d i ng Ta ng a n d  Zhou,  a re more opt im ist ic about  the  

prospects of regu l atory reform, focus ing on lessons  to be lea rnt a n d  what  needs to be ach ieved .  I n  a l l , there is  

consensus that lawma kers, corporations  and the  j ud ic iary have a lot to ach ieve before a re l i ab l e  and fu nct ion 

sta nda rd of corporate govern a n ce i s  d eve loped i n  Ch ina .  U nt i l  then,  m inority shareho lders' a b i l ity to ut i l ise 

the  civi l j u st ice  system wi l l  re m a i n  i n  a n  u nsta b le  state of fl ux .  
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Afterword 

We wou l d  l i ke to tha n k  every one i nvolved i n  the  p rod u ct ion of Pandora's Box 2009. 

In part icu l a r, m a ny thanks to those mem bers of the  j u d ic ia ry a n d  Th e U n iversity of Qu eens land Law facu lty 

who grac ious ly and  an onymous ly donated the i r  t ime to review th is  yea r's  academic  subm iss ions .  We 

apprec iate the va l uab l e  i n put of o u r  reviewers, as th i s  he lps to ensure that Pandora's Box rema ins  a q u a l ity 

pub l icat ion .  

On  beha lf of the Ju st ice and  the Law Society, we a lso take th i s  opportun ity to express o u r  s incere gratitude  to  

the  m agistrates i nvolved with  the  Magistrates Work Exper ience Progra m 2009 .  The P rogra m's  essay 

com petit ion was adj u d i cated this year by P rofessor Cha r les R ickett of the TC Be i rne School  of L aw, and we a lso 

wish to pass on o u r  thanks to h i m  for se lect i ng o u r  wi n ners. 

We wou l d  a lso l i ke  to recogn ise the ALPSA executive comm ittee, pa rt icu l a rly M iche l l e  De lport, Compet it ions 

Convenor, for their  work i n  o rga n is ing their  a n n u a l  stu dent essay com petition .  Th is  com petit ion provides  an 

exce l l ent opport u n ity for students to exp lore areas of l aw and lega l theory outside  the para m eters of the law 

schoo l  cu rri cu l u m, and  we a re p leased to inc lude the  fi rst and  secon d  p l ace pa pers fro m 2009 i n  th is  ed it ion of 

Pandora's Box. 

F ina l ly, we thank  the Executive Com m ittee and members of the J u st ice and the Law Society, as we l l  as the TC 

Be i rne School  of Law and the Facu lty of Bus iness, Econom ics and Law of The U n ive rsity of Qu eens land for the i r  

conti n u ed support of Pandora's Box. 

La u ra H ogarth a n d  Vii Fen Ta n 

Ed itors, Pandora's Box 2009 
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M agistrates Court Work Exp erience Program 

Each year JATL offers l aw students the  opport u n ity to pa rt ic ipate i n  the Magistrates Work Exper ience Progra m .  

Su ccessfu l app l icants a re pa i red u p  with magistrates to observe t h e  operat ion o f  t h e  M agistrates Cou rt o n e  

d a y  a week for t e n  weeks. Pa rt ic ipants m a y  a lso be asked to ass ist t h e i r  magist rate i n  research  a n d  

a d m i n istrative tasks.  

The P rogra m ru ns  fro m ear ly Apr i l  to late J u n e .  The fi n a l  pa rt of the P rogra m req u ires part ic ipants to write a n  

essay on  a top ic  o f  the i r  cho ice, re l ated t o  the i r  work experience .  Se lected essays from t h e  Progra m a re 

p u b l ished i n  Pandora's Box each year .  

M U RRI COU RTS WORK EXPERIENCE PROG RAM 

JATL is a l so p leased to offer students an opportun ity to ga in  s im i l a r  exper iences at the M u rri Cou rts. The 

progra m cons ists of two components .  

One student wi l l  have the opport u n ity to u nderta ke a research ro l e  for the M u rri Cou rt for one  day a week for 

the ten week d u rat ion of the p rogra m .  The stu dent  wi l l  a l so comp lete a resea rch essay, the top ic  of which may 

be ass igned to the  stu d ent accord i ng to the needs of the  Cou rt .  

The second com ponent of the  progra m a l l ows a n u m be r  of othe r  stu dents to observe a M u rri Cou rt heari ng 

a n d  s it i n  on the  pre-hear ing confe rences with E l ders and offenders (p rovid i ng the conference part ic ipants 

agree) .  Students wi l l  be a l l owed to s it i n  on  the court for two weeks of the ten week per iod . 

HOW TO APPLY 

App l i cat ions a re open to cu rrent U n ivers ity of Qu eens land law stu d ents who a re members of the J ustice and  

the  Law Society and  who have comp leted a t  least two yea rs of the i r  l aw degree, or  have su ccessfu l ly 

comp leted Torts, Contract a n d  Cri m i n a l  l aw.  

In  M a rch of each yea r, app l icat ions a re assessed by an  app l i cat ion com mittee, i n c l ud i ng the JATL pres ident and 

one m e m ber  of staff. The pre l im i na ry l ist of app l i ca nts i s  sent to a m agistrate for approva l .

Contact JATL for more informat ion .  
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Justice and the Law Society 

The J u st ice and  the  Law Soci ety (JATL) is a prod u ctive a n d  vita l student orga n isation  that operates u n d e r  the 

a u sp ices of The U n iversity of Qu eens land 's  TC Be i rne Schoo l  of Law.  JATL enjoys the  patronage of The 

Honourab le  J u st ice Debra M u l l i n s  of the Su preme  Cou rt of Queens la n d .  M e m bersh ip  i n c l udes stu dents, l ega l 

p rofess iona l s  and  academ ics.  We we lcome a nyone with a n  i nterest i n  l aw and  j ust ice . 

JATL's a ims  a n d  o bjectives i n c l ude :  

• i nvestigati ng, pub l ic i s ing a n d  provid ing  i nformat ion about  soc ia l  j ustice i ssues affect ing the  com m u n ity;
• i n creas ing awareness of soc ia l  i m p l icat ions of l aws a n d  po l ic ies and  ensuring that  l ega l educat ion is

s ituated with i n  a soci a l  context; a n d
• foster ing networks a mong m e m bers, stu dents, the lega l profess ion and  exist ing p rofess iona l  associat ions .

Broad ly o u r  a ctivit ies come u nder  th ree categor ies :  

J USTIC E  

A l ega l perspective on soc i a l  j u st ice i ssues  i s  someth ing that u n de rpi n s  a l l  of JATL' s act iv it ies .  We ru n a n u mber  

of Soc i a l  J u st ice Se m ina rs each year focus ing on  the  lega l  and  socia l  j u st ice i m p l icat ions of top ica l  i ssues .  

EDUCATION 

JATL runs a h ost of progra ms and events that a im to i nform stu dents of their  career opt ions, especi a l ly (but not 

l i m ited to) those with a socia l  j u st ice e l ement .  These i n c l ude :  

• the  Magistrates Work Exper ience P rogra m;
• Ca reers Conferences and  re lated p u b l icat ions;  a n d
• 'Wigs at the Ba r'

SOCIAL 

The Annua l  P rofess iona l  Brea kfast provides  an opport u n ity for mem bers of the lega l  profess ion ,  l ega l 

academ ics a n d  students to d iscuss pert inent  i ssues affect ing the com m u n ity. The Brea kfast has  been wide ly 

attended  i n  the  past, part icu l a rly by lawyers a n d  mem bers of the j ud ic ia ry .  I n  2008, approx i mately 120 guests 

attended the Brea kfast at Customs H ouse in Br isbane's  CBD .  

For  any  e n q u i ries a bout mem bersh ip  o r  s ubm itt ing  a n  a rt i c le  for pub l icat ion i n  the next ed it ion of  Pandora's 

Box, p lease contact us at :  

The J u st ice and the  Law Soc iety 

c/- TC Be i rne School  of Law 

The U n ivers ity of Qu eens land  

ST LUC IA QLD 4072 

67 

Phone :  (07 ) 3365 7997 

Fax :  (07 ) 3365 1454 

Web:  www.jat l .org 

E m a i l :   






