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Editorial 

� 

In the end, anti-black, anti-female, and all forms of discrimination are equivalent to the same 
thing - anti-humanism. 
- Shirley Chisholm 

Ed it ing th is year's Pandora 's Box has been a pleasure.  We have aspired to provide a un ited 
femin ist forum for all women . We were amazed that such d iverse articles seemed to have a 
u n it ing theme - how women adjust to change and their responsibi l ity in changing the world . 

This year's theme "Different Women , Different Lives, Same Strugg le" recognises that despite the 
s ign ificant d ifferences in the status of women across the world al l  women share a un iversal 
strugg le ,  for equal ity . From as far as I ran ,  to I ndonesia , we have received contributions 
encourag ing proactivity, and h igh l ighting the responsibi l ity of women in changing the world .  

The contributions confi rm that women experience discrimination in varying ways and to vary ing 
degrees. Austral ia is by no means an ideal society , and some groups of Austral ian women suffer 
more than others as a result of societal i nequal ities. Many of th is year's articles make it clear that 
some women experience discrimination that is hard to imagine from our leafy campus in Brisbane. 
We were honoured to receive work from women who have taken great risks in question ing societal 
boundaries, and we acknowledge their courage .  

We wou ld l i ke to thank al l  the contributors to and sponsors of Pandora's Box 2003 .  We would also 
l i ke to express our appreciation to Associate Professor Carole Ferrier for faci l itat ing our access to 
the (Other) Femin isms Conference held at the U n iversity of Queensland in Ju ly th is year. Thank 
you Carole, we appreciated your  invitation to attend the conference and your  interest i n  Pandora's 
Box. The commitment of Carole and the Women's Department at the University of Queensland to 
femin ism continues to be an inspiration ! 

Hopefu l ly, Pandora's Box 2003 has been a positive expression of consciousness-ra ising ! 

M eg Breen Amy Lee 

Ed itors 
Pandora's Box 2003 

Catherine McDougal l  

lV 

Katrina P iva 



Foreword 

� 
Jacqueline Jago is the founding President of the Women and the Law Society (WA TL) and 
currently is an Equity and Diversity Specialist for the Brisbane City Council. Jacqueline has a 
Master of Laws from the University of British Columbia, Vancouver and in 200 1, was admitted to 
the Queensland Bar. 

It 's very exciting to write the foreword to th is year's ed ition of Pandora's Box. It 's also hard to know 
what to say. Who I am writ ing for, and why would anyone want to l isten to me anyway? Th is th irty­
one year old fi nds herself trying to cross a reach of t ime to write to the woman she thought she was 
at twenty-one: fu l ly aware that ten years ago I had less idea about who that is than even now.  

Here are some ideas. I g uess that means that what fol lows is theoretical .  But  I am beset now as  
then by  a sense of  confusion about what's the difference between theory and practice. More to  the 
point ,  I am keenly aware that there is no such th ing as a theorist who practices what she preaches. 
None of us has a l ife which is perfectly consistent with its aspirations.  The mysterious void between 
theory and practice is fi l led with confusion and long ing ;  arg ument and counter-argument. 

In ten years I have learned and forgotten a lot of theory .  There have been points in my academic 
study where I have dwel led ecstatical ly in  a mind that was furn ished with beautifu l ideas , some of 
which were not even borrowed . Ideas are l ike homes for me . I take refuge in  them from t ime to 
time, especial ly, I notice , when there is no sense to be made of the work of my hands or the 
weeping song of my heart. Then there is escape through the void into the chimeric certainty of the 
mind . How comforting is the sense of being in the right and of being angry from the wrong side of 
power. 

This col lection of articles is d iverse in its scope and its subject matter. I am g lad to see that 
Pandora sti l l  b lurs the bou ndary between the law and other d iscip l ines. I admire the commitment of 
her ed itors to varied points of view, because th is mosaic of thought and work and d iscip l ines fi l ls 
the fecund void between opposites (subjectivity/objectivity ; law/non-law; right/wrong , 
theory/practice) with the possib i l ity of real ly connecting . 

Ten years ago, Kath leen Mahoney, the d isti ngu ished Canad ian lawyer, gave us a tool for fi l l i ng th is 
void . She urged us in Brisbane (and indeed , in the first edition of Pandora's Box) toward an 
"aggressive open-mindedness". For  lawyers, th is commitment to viewpoints other than one's own 
leads away from a legal objectivity that never existed . It leads toward a conversation that is never 
over, but always infl uences mutual ly .  

I n  2003 , I would amend her advice to suggest vigi lance rather than aggression : God knows, we 
women are hard enough on ourselves . For me, the endpoint of theory or practice is the cu ltivation 
(theory) and real ization {practice) of understand ing . So turns theory to practice,  and practice to 
theory .  I am starting to see that the point at which I understand least is the point at which I am most 
right. I n  other words, the point at which I am most objective is the point at which I am least able to 
lean into the viewpoint toward wh ich my pol itical commitment impels me. 

I acknowledge my debt to I ndigenous friends and col leagues in  taking refuge in  mutual i n fluence 
as a theory and a practice , rather than the triumph of any point of view. What a rel ief that is ,  s ince 
there is no way of assuring myself of ever being right or even fu l ly honest. 

y 



Re-thinking 'traditional' perspectives: 
Women's associations in post-revolutionary Cambodia 

� 
Trudy Jacobsen A version of this paper was presented at (Other) Feminisms: An International 
Women 's and Gender Studies Conference, 1 2- 1 6 July 2003, in Brisbane, Australia, organised by 
the Australian Women 's Studies Association. Correspondence should be directed to the author at 
the School of History, Philosophy, Religion & Classics, University of Queensland. 

' I n  Cambodia, women are traditional ly not as respected as men , '  [the sponsor of an 
i nternationa l  beauty pageant] explained .  'When you get married , you stay home. But now, 
women are becoming freer and more confident, and th is contest is a celebration of that . '  I n  
addition ,  [she] said the M iss Tourism contest wi l l  promote Cambodia's own tou rism a n d  wi l l  
g ive women the opportun ity to i nteract with the i nternational and reg ional commun ity. ' I t wi l l  
encourage women to look after themselves, '  she said . 1 

Notwithstand i ng the questionable leg itimacy of beauty pageants as vehicles of empowerment, the 
d i rector of Lux Cosmetics echoed the sentiments of many women who encourage their Cambodian 
cou nterparts to pul l themselves out of their unemancipated predicament through  Western-style 
col lective action . Appraisals of women in Cambodia after 7 January 1 979 almost inevitab ly include 
a warn ing that gender equ ity wi l l  on ly be possib le when Cambodian women 'themselves organise 
in their mutual interest' ,2 that development in itiatives wi l l  be lop-sided and detrimental to future 
generations of women unti l  they 'themselves voice their d issatisfaction with existing gender 
imbalances' . 3 The ach ievements and processes of women elsewhere in the world are held u p  as 
models for the mobi l isation of Cambod ian women .4 Consu ltants assert that Cambod ian women 
'perpetuate the ru les of servi l ity and subservience from one generation to the next' 5 and that 
Cambodia's social problems stem from a lack of 'gifted social leaders with the necessary ski l ls ,  
tra in ing ,  and pol it ica l  or social connections to al low them to be effective advocates and change 
agents . '6 No women featu re in the 'who's who' of post-revolutionary Cambodia as establ ished by 
pol itica l  scientists . 7 The participation of women in post-revolutionary women's advocacy and 
development in itiatives have been consistently trivia l ised or ignored . 

Picking up the pieces : January 1979 - Apri l  1989 

On 7 January 1 979 Vietnamese forces marched into Phnom Penh ,  scattering the remnants of the 
Democratic Kampuchea reg ime,  or  Khmer Rouge, to the most remote provinces in  Cambod ia.  
Cambod ians who had managed to escape death through starvation or the purges of an 
increasingly paranoid and brutal reg ime faced the reconstruction of their country .  Trag ical ly, those 
who were most necessary in th is process - that is, the educated and experienced - were those 
who had been targeted for execution and i l l-treatment between 1 975 and 1 979. Over a mi l l ion 
people d ied d uring those years .  8 H u ndreds of thousands fled as refugees. 9 Over half, and perhaps 
as many as 65%,  of the survivors that remained in  Cambodia were women . 1 0 

1 Stubbs, F .  'Pageant strives to open door for a l l  Cambodian women', Cambodia Daily, Wednesday, December 1 1 ,  2002 , p  20. 
2 Aafjes, A  and Athreya, B .  Working women in Cambodia (Phnom Penh :  Asian American Free Labor !institute, 1 996), p .  3. 
3 Gorman, S with Dorina ,  P and Kheng , S.  Gender and development in Cambodia. An overview (Phnom Penh: Cambodia Development 

Resource Institute, Working Paper 1 0, 1 999) , p. 6 .  
4 Note 2 a t  27 28 .  
5 Zimmerman,  C .  Plates in a basket will rattle: Domestic violence in Cambodia, Part I I : Causes and excuses the setting of  domestic 

violence (Phnom Penh :  Project Against Domestic Violence, 1 995), p  31 . 
6 Curtis, G  Cambodia reborn? The transition to democracy and development (Washington, DC: Brookings Institution Press; Geneva : 

U nited N ations Research Institute for Social Development, 1 998),  p. 1 20  
7 Gottesman ,  E. Cambodia after the Khmer Rouge: Inside the politics of nation building (New Haven;  London: Yale University Press, 

2003), pp .  xxi xxv. 
8 Some estimate as many as three mil l ion Cambodians died between 1 975 and 1 979. 



It is therefore surprising that so few women were appointed to h igh-profile pol itical positions in the 
new government, ca l led the People's Republ ic of Kampuchea (PRK) .  On ly eight of the 1 62 fu l l  
members of  the Commun ist Party of  Kampuchea (CPK) attending the Fourth Congress in May 
1 981  were women , 1 1  and on ly one woman, Men San An, was appointed to the twenty-two member 
C PK Central Committee for Organisation . 1 2  Three years later the Central  Committee for 
Organ isation admitted its second female member, Mean Saman . 1 3  The fol lowing year saw many 
women in key party positions.  Men San An was appointed President of the Central Committee for 
Organisation as well as the Central Committee for Propaganda and Education .  Other women 
occupying key politica l positions included Ho Non ( Deputy Counci l  M in ister) ,  Som Kim Suor (ed itor 
of the state newspaper) ;  and Lak On (Party Secretary, Ratanakiri province) . 14 

People were encouraged to join state-contro l led associations in the PRK as a means of 
contributi ng to the restructuring of the country. 1 5 The Women's Association was second in  
importance only to the trade un ions. 16 Establ ished in mid- 1 979, its official membership was 
922 ,628 in October 1 983. 1 7  Despite this apparent popularity, which accounted for some 1 5% of the 
population ,  an observer remarked in  1 981  that the Women's Association was not addressing 
women's issues : ' I t does not yet seem to exert much influence on vital decisions concern ing 
women's economic and social well-being . ' 1 8  Many visitors to Cambodia in  the early 1 980s 
commented that the main activity of the Women's  Association appeared to be propound ing the 
pol icies and programmes of the new government rather than promu lgating a developmental 
agenda. 1 9 Perhaps this is a reflection of the d isparity between urban and rural activities . 20 U rban 
women received advice,  informal marriage cou nsel l ing ,  and help in emergencies.21 Programmes 
aimed at redressing poor l iteracy, improving education and vocational tra in ing for women were 
implemented . Material assistance was also provided in the form of capita l for the establ ishment of 
smal l  enterprises or in cases of severe hardship . 22 

These activities were integ ra l to the reconstruction of Cambodian society . Commun ities and the 
extended family had provided advice and assistance before the revolution ; now, with family 
members separated or dead and commun ities irrevocably fragmented , people needed somewhere 
to turn . Simi larly, the Women's Association in the refugee camps along the Thai-Cambod ian border 
determined entitlement to supplementary food and organised the distribution of add itional goods 
for births, deaths and marriages. The social workers that made these decisions were usual ly young 
women. 23 U nti l the first post-revolutionary elections  in May 1 993, the Women's Association made 
recommendations to the legislature of both the PRK and its successor, the State of Cambod ia 
(SoC) ,  regard ing women's legal rights, marriage and d ivorce , and family planning pol icy.24 

The Women's Association maintained a presence throughout Cambod ia.25 At times this presence 
put representatives at risk. In 1 981 , Khmer Rouge sold iers arrested a sub-district president of the 

9 Note 6 at 4;  Mysliwiec, E.  Punishing the poor: The international isolation of Cambodia (Oxford : Oxfam, 1 988) , p. ix;  Vickery, M .  
Kampuchea: Politics, economics and society (Sydney; London; Boston: Allen & Unwin,  1 986), p .  3 .  

10 Mysliwiec, E. Punishing the poor: The international isolation of Cambodia (Oxford: Oxfam,  1 988) at 30; Shawcross, W. The quality of
mercy: Cambodia, the holocaust and modern conscience (Bangkok: DD Books, 1 985), p. 37. 

1 1  'Ful l '  designates members with ful l  voting rights. The CPK established the post revolutionary government that became known as the 
People's Republ ic of Kampuchea in  conjunction with the socialist government of Vietnam. Vickery, Kampuchea, p.  64 

1 2 Vickery, M. Kampuchea: Politics, economics and society (Sydney; London; Boston: Allen & Unwin , 1 986) , at 74 . 
1 3 Mean Saman had been the national president of the Women's Association since 1 979.
1 4 See note 12 at 80 81 . 
1 5 See note 7 at 59 . 
16 The ful l  name of this association was the National Association of Women for the Salvation of Kampuchea .  
1 7 See note 12  a t  1 1 8 .
1 8 Boua, C .  'Women in today's Cambodia', New Left Review, 1 31 ( 1 982), p .  52.  This comment may have been apropos of a senior 

(female) member of the Women's Association suggesting that men be permitted two wives in order to ease the economic burden and 
loneliness of women.  

1 9 See note 18 at 59;  Mysliwiec, E. Punishing the poor: The international isolation of Cambodia (Oxford : Oxfam,  1 988) at 61
20 This distinction has always been present in Cambodian society, growing out of the patron client relationships that existed between 

court dwell ing elites and agricultural communities tied to their service. 
21 See note 1 8  at 59. 
22 Mysliwiec, E.  Punishing the poor: The international isolation of Cambodia (Oxford : Oxfam,  1 988) at 61 
23 Ledgerwood, J. Changing Khmer conceptions of gender: Women, stories, and the social order (PhD thesis, Cornell University, 1 990),

p .  225. 
2 4  Desbarats, J. Prolific survivors: Population change in Cambodia, 1 975- 1 993 (Tempe, Arizona: Program for Southeast Asian Studies, 

Arizona State Un iversity, 1 995), p .  59. 
25 See note 23 at 225.
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Women's Association in Stung  Treng . She was 
held captive for two months ,  during which time 
she was tortured and sexual ly assau lted .26 Levels 
of rural participation in  Women 's  Association 
projects probably varied , but the ru ral population 
al l  participated in  the state in it iative of krom 
samaki, 'sol idarity groups' or 'co-operatives' 
comprising between five and twenty fami l ies 
each .27 Each krom samaki was al located an 
equal  amount of good and bad land for 
cu ltivation , owned in common .  Equ ipment and 
an ima ls were owned by ind ividuals ,  accord ing to 
their  means ,  but other members of the same 
krom samaki were entitled to their  use. In return , 
owners received an extra portion of the harvest. 28 
Women participated in leadersh ip  roles in the 
krom samaki, although some have commented 
that th is probably reflected the h igh  ratio of 
female to male survivors. 29 

Fig. 1 
Rural women selling food by the roadside. 

Kompong Speu province, May 1989. 

Women aged between sixteen and twenty-eight were also encouraged to join the Youth 
Association ,30 described in 1 98 1  as having ' more d rive and impact that the Women 's  
Association ' .3 1  Perhaps th is was d ue to  the comparative youth and  energy of  its constituents . The 
Youth Association expounded pol itical propaganda; its official publ ication , Yuvajun-yuvaneary 
Kampuchea , provided pages of information about governmental ideology and in itiatives in a 
'frequently asked questions'  format. The backs of the booklets were printed with inspirational  
songs, complete with musical score, or photographs of people working i ndustriously i n  rice 
paddies. 32 

The post-revolutionary government instal led in January 1 979 searched survivors camping outside 
Phnom Penh for educated and experienced people whom they cou ld educate and uti l ise in  national 
reconstruction . 33 Reflect ing the u rgency with which the process of rehabil itation was regarded ,
people with hard ly any formal education were sent on tra in in� courses lasting from one month to
one year in d u ration ,  and sent to the provinces for 'fieldwork' . 4 The School of Pedagogy offered a 
one-month tra in ing course before d ispatching g raduates to schools.35 Some of the tra in ing was 
conducted by government officials. 36 Chhouk Chh im,  vice-president of the Women's Association , 
lectu red on 'Qual ities of a cadre trained in the mores of a revolutionary' in 1 98 1 . 37 Government 
posit ions were popu lar; women working in the markets complained that they cou ld not take 
government jobs as they cou ld not stop working long enough to attend the tra in ing period . 38 
Women were enthusiastic about their contribution to national reconstruction . A nursing student 
fin ish ing her course in 1 98 1  said : 'When we fin ish the course we shal l  serve the people wel l  - and 
just as competently as  the men do ! '39 

26 Boua, C .  'Observations of the Heng Samrin government, 1 980 1 982' , in Revolution and its aftermath in Kampuchea: Eights essays, 
Chandler, D .P .  and Kiernan,  B. (eds) (New Haven: Yale University Southeast Asia Studies Monograph Series No. 25,  1 983) p. 264. 

27 See note 18 at 49; See note 7 at 91 . 
28 See note 26 at 261 . 
29 See note 22 at 30. 
30 The ful l  name of which was the National  Association of Young Men and Young Women for the Salvation of Kampuchea . 
31 See note 1 8  at 59.
32 Yuvajun yuvaneary Kampuchea, 3 ( 1 98 1 )  and 6 ( 1 982). 
33 Ayres, D.M. Anatomy of a crisis: Education, development, and the state in Cambodia, 1953 1998 (Honolulu:  University of Hawai ' i  

Press, 2000) , p .  1 29;  See note 7 at 39.  
34 See note 18 at 51 . This consisted of explaining the nationa l  political phi losophy and how it differed from that of Pol  Pot ,  reassuring 

people of their security, and encouraging participation in col lective initiatives. 
35 See note 7 at 75.  
36 Including the present prime minister, Hun Sen .  
3 7  See note 2 6  a t  287. 
38 See note 18 at 49.
3 9  See note 18 at 56. 
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Train ing in itiatives, although intensive , were successfu l .  Writi ng in 1 982 ,  Chanthou Boua remarked: 
'The accelerated short-term train ing has already produced numerous ,  surpris ingly forceful and 
capable cadres.  Among them, there are many women , but, as yet,  very few occupy important 
positions . '  There was on ly one woman of ministeria l rank in the P R K  in 1 98 1 , but women were 
employed as heads of departments in health and industry and throughout the public sector.40 
Women d id not feel that they were d iscriminated against. One woman said ,  ' I  th ink I am treated 
equal ly to my male col league;  I have enough knowledge to perform the task and so does he . '41 The 
government supported an official pol icy of gender equ ity .  Articles of the 1 981 Cambod ian 
Constitution protected women and chi ldren and espoused the princip le of equal ity between men 
and women .42 Female government officials were entitled to two months'  paid matern ity leave and 
access to a special matern ity hospita l .  Some ministries organised day care for their employees' 
young chi ldren ,  as did factories .43 A woman employed by the M in istry of Agricu lture between 1 980 
and 1 997 recal led 'we were working hard ,  working together; in  return , the government looked after 
our chi ldren and gave us food . We felt l ike we were helping,  l ike this was the way it should be. '44 

Sitting down with g lue:  Apri l 1989 - May 1993 

In Apri l 1 989,  the PRK adopted a n umber of amendments to the constitution as part general 
l iberal isation pol icies. The name of the country was changed to State of Cambodia (SoC) ;  the flag 
and national anthem were altered ; col lective in itiatives such as the krom samaki were abol ished ; 
and state-owned concerns were partia l ly or complete ly privatised .45 Th is  set the scene for pol itica l 
reconci l iation , eventual ly lead ing to the sign ing of the Paris Peace Accords in 1 991 . There were 
sign ificant social and economic consequences, however. Privatisat ion re-introduced the practice of 
patronage. Consequently, 
membersh ips of state-sponsored 
associations fel l .  People real ised that 
more opportun ities were to be found i n  
establ ishing (or, in some cases, re­
establ ish ing)  support networks with 
powerfu l ind ividuals.  S imu ltaneously ,  
publ ic sector workers began seeking 
employment in the more lucrative 
private or mixed sectors . As a result ,  
many state-run organisations were 
discontinued . Amongst the first to go 
were the Women's and Youth 
Associations. 46 Rural women were 
affected by the abolition of the krom 
samaki in that they lost authority and 
decision-making opportun ities. More 
demands were placed upon ru ra l 
households, predominantly headed by 
women (see Fig . 1 ) , as resources 
were precluded from col lective use .47 

Fig. 2 

Entry in a national human rights poster competition. 
Phnom Penh, JO December 1992. 

Western intervention in a pre-exist ing conflict usual ly resu lts in mu lti-party elections in a neutral  
environment wherein people are gu ided to respect Western va lues impl icit in  un l imited ind ividual 

40 See note 1 8  at  52 ;  note 26 at  260 ; Shawcross, W. The quality of  mercy: Cambodia, the holocaust and modem conscience ( Bangkok: 
DD Books, 1 985), at 266. 

41 See note 1 8  at 52
42 See note 18 at 61 ; See note 24 at 58. 
43 See note 18 at 58; Boua, 'Observations of the Heng Samrin government' , p .  273. 
44 Sao Sophorn , pers. comm. ,  5 May 2001 . 
45 Kato, T . ,  Kaplan,  JA, Sopha!, C. and Sopheap, R. Cambodia: Enhancing government for sustainable development (Mani la :  Asia 

Development Bank, 2000), p .  30; See note 33 at 1 45.  
46 See note 7 at 329. 
47 See note 6 at 1 24; Ledgerwood, J. Analysis of the situation of women in Cambodia: Research on women in Khmer society (Phnom 

Penh:  UNICEF, 1 992), p .  1 4 .  
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free choice .48 The 1 99 1  Paris Peace Accords resu lted in the mobil isation of the Un ited Nations 
Advanced M ission in  Cambodia (UNAM IC) ,  fol lowed by the Un ited Nations Transitional Authority in 
Cambod ia ( UNTAC) ,  consist ing of nearly 20 ,000 people from al l  over the world . A positive 
consequence of th is  was that many khmei khieu, or Cambodians who had been l iving overseas,  
perceiving Cambod ia to be safe,  returned . A negative consequence, and one that tends to be dwelt 
upon  in  h istories of the period , is that the sudden appearance of wealth and foreign influences led 
to i nflation ,  corruption ,  nepotism, widespread prostitution , and the spread of H IV/AI DS .49 

The stabi l ity of the UNTAC era and the subseq uent influx of donor funding saw the creation of 
many interest groups i n  addit ion to pol itical parties. 50 Human rights groups, fostered by the work of 
the UNT AC H uman R ig hts Component, were the most prol ific of these. Many human rights g roups 
had women's issues as core objectives. 5 1 Women were enthusiastic patrons and members of 
these organ isations (see Fig . 2 ) .  52 The creation of these interest groups during the UNTAC era 
bel ies Robert Muscat's assertion that Cambodian society has shown l itt le tendency towards, or 
tolerance for, interest g roups or  other extra-famil ia l  associations. 53 

Glazing the cracks : May 1993 - July 1997 

Cambod ia i n  the period i mmed iately after the UNTAC elections was one of d is i l lusionment. The 
official e lection resu lts - showing a majority declaration for the Front Un i  Nationale pour un 
Cambodge I ndependent, Neutre , Pacifiq ue et Cooperatif (FUNC INPEC) , headed by Prince 
Ranariddh - were rejected by the Cambodian People's Party (CPP) ,  lead by Chea Sim and Hun  
Sen . Eventual ly ,  they persuaded to agree to a power-sharing arrangement. Other pol itical parties 
were accorded places with in the framework of the coal it ion government. 54 Less than th ree months 
after the elections ,  however, a l l  parties were beset by internal d issentions. 55 The withdrawal of 
UNTAC personnel resu lted in an economic slump in privatised concerns such as hospita l ity, 
tourism and real estate , a lthough development of service and industry sectors led to an average 
growth rate of 6% over the next three years. U nemployment, corruption and pol itica l ly motivated 
violence increased . On the weekend of 5-6 Ju ly 1 997 , fighting escalated between C P P  and 
FUNCINPEC factions of the Cambodian armed forces. Prince Ranariddh fled the country and Hun  
Sen  assumed contro l .  The  d isapproval o f  the international commun ity was reg istered in  the 
suspension of humanitarian assistance and a massive decrease in tourism, lead ing to economic 
growth of on ly 2 .6% and 1 .3% in 1 997 and 1 998.56 

A consequence of the pol itical environment between May 1 993 and Ju ly 1 997 was that no g roup or 
association was bel ieved to be non-partisan .  Many groups established under the auspices of 
UNTAC were unable to survive. One scholar has commented that the development of civil 
institutions i n  Cambodia ' has been in part determined by the degree to which the el ite is prepared 
to permit them to develop' . 57 The el ite were members of the royal family or the government, and 
therefore pol iticised . H owever, a lthough their activit ies were conducted qu ietly, women's 
associations seem to have weathered the years between the 1 993 elections and the events of J u ly 
1 997 better than most. I n  1 995 ,  there were enough local women's organisations to form the Amara 
Women's Network, an u mbrella organisation that oversaw the co-ord ination of activities. 58 The 
same year, Koh Kor Is land , a resettlement program for abused women, was establ ished . The 
women-run commun ity supports itself through farming and sewing and elects its own leaders.59 
Khemara ,  one of the fi rst organ isations specifica l ly a imed at women's issues, has run outreach 

48 Roberts, D.W. Political transition in Cambodia 1 99 1 99: Power, elitism and democracy (Richmond , Surrey: Curzon, 2001 ) ,  p .  29. 
4 9  Shawcross, W. Cambodia's new deal: A report (Washington, DC: Carnegie Endowment for International Peace, 1 994) ,  p .  1 5 . These 

were certainly present in Cambodia before 1 991 , but were exacerbated during the UNTAC period. 
50 See note 6 at 1 1 9. 
51 See note 49 at 59  
52 One group, L ICHADO, was established by a woman,  Kek Galabru, on 1 O December 1 992 . 
53 See note 5 at 1 24.  
54 I ncluding the Buddhist Liberal Democratic Party (BLDP) and the Sam Rainsy Party (SRP) . 
55 For a comprehensive overview of the details of internal pol itics during this period, see note 48 at 1 50 1 63. 
56 See note 45 at 9. 
5 7  See note 48 at 1 79.  
58 Larsson, K.  Country gender profile: Cambodia (Stockholm: Swedish International Development Cooperation Agency, 1 996), p .  25.  
59 Kihara ,  D .  and Ana,  P .  'Program lets women regain control of lives', Cambodia Daily, Thursday, March 8, 2001 , pp. 1 ,  9 .  
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workshops since 1 995.60 When a young woman d ied in 1 996,  an NGO worker came to i nform her 
fami ly of their  rights and how to lay charges.6 1 I n  October 1 996 the Khmer Women 's Voice Centre 
(KWVC) conducted a national awareness programme in women and fam i ly law.62 

The beh ind-the-scenes approach of women's association s  during th is period was reflected in  
pol itical participation and state in itiatives for women . Although the percentage of  women 
cand idates on the bal lot for the 1 993 elections was small ( 5%) ,  many women were indispensable 
at the g rassroots political leve l .63 The Supreme National Council of Cambodia official ly signed the 
Convention on the E l imination of All Forms of Discrimination Against Women on 22 September 
1 993.64 Shortly thereafter,  the Secretariat of State for Women's Affa irs was establ ished . Fol lowing 
the 1 995 Fourth World Conference on Women in Beij ing ,  the Secretariat was expanded into a 
Min istry .  However, no women occupied min isterial positions,  although they constituted a large 
percentage of government employees. 

Letting it dry: July 1997 - July 2003 

The pol it ica l  environment in Cambod ia since J u ly 1 997 has been relatively stable. This stabi l ity , in 
add ition to the resurgence of confidence on the part of the international community, has allowed 
interest groups to emerge from the shadows. The activities of women's associations since J u ly 
1 997 have continued addressing issues such as prostitution and sexual health . Dany, a young 
woman from the provinces, had  no  idea of  the  dangers of  H IV unt i l  she arrived in  Phnom Pen h  in  
1 999 and learned from the l nd radevi Association ,  a Cambodian NGO working in  AI DS prevention ,  
about H IV and other STDs.  She said that she received tra in ing from l ndradevi on how to coax a 
cl ient into using a condom.65 This is reflected in state in itiatives for women .  The M in istry of 
Women's and Veteran's Affa irs runs a volu nteer outreach programme, i n  which existi ng midwives 
or other community workers receive tra in ing in d isseminating  information that can assist women in 
exercising their reproductive rights . 66 

Dissemination of women's rights and opportun ities for women's participation in social and political 
representation has been of particu lar interest in  recent years . L'Association des Droits de l 'Homme 
du  Cambodge (ADHOC) publ ished a booklet entitled Cambodian women and human rights i n  
2001 .67 The KWVC publ ishes an eponymous b i l ingual magazine every month .68 Cambodian g irls 
are encouraged to join the non-partisan Cambodian Girl Guides, run by a woman ,  Chea Vannath .69 
The Democratic Front of Khmer Students and I ntel lectuals ,  formed in January 2000, has as its 
spokesperson and vice-president a woman named Sun  Sokunmelea, who led hundreds of 
students through the streets of Phnom Penh in January 2003 fol lowing the reg istration of the party 
for the Ju ly 2003 elections.70 The Women's Media Center of Cambod ia has addressed med ia 
representations of women . Their mission statement is 'to raise awareness of social issues in 
Cambod ia and to improve the situation of women for the benefit of Cambodian society. '  They a lso 
strive 'to improve the participation and portrayal of women in the mainstream med ia' through their 
radio station and television programming on three of the fou r  national channels.71 The WMC has 
also carried out a series of gender analyses. 72 

60 B March, 1 998, p. 1 1 .  
61 See note 5 at 54 . 
62 KWVC, Women and family law: October 96 March 97 advocacy project report (Phnom Pen h:  KWVC, 1 997). 
63 Boua, C. Cambodia's country report: Women in development, prepared for the Second Asia Pacific Ministerial Conference ,  Jakarta , 

7 1 4 June 1 994 (Phnom Penh: Secretariat of State for Women's Affairs, 1 994) , p. 1 4 .  
64 See note 2 a t  6 .  
65 O'Connel l ,  S .  a n d  Saroeun, B.  'National security crisis feared from AIDS',  Phnom Penh Post, M a y  1 2 25, 2000, p .  1 6 .
66 Partners for the advancement o f  women (Phnom Penh:  United Nations Cambodia , 2000) p .  1 7 . 
67 Satrei khmei neung setthi manus {Phnom Penh: ADHOC, 2001 ) .
68 Khmer Women's Voice Centre, PO Box 590, Phnom Penh ,  Cambodia. 
69 McKinney, M .  'Scouts' honor: World scouting says the loca l  version is too political ' ,  Cambodia Daily, 28 29 April , 200 1 , pp. 1 2 13 .

Chea Vannath is  also the president of  the NGO Centre for Social Democracy. 
70 Nara ,  L 'Students enter political fray', Phnom Penh Post, 3 1 6 January 2003, p .  3 .  The author witnessed this procession. 
71 Womens Media Centre of Cambodia information leaflet, Phnom Penh ,  2001 . In  the possession of the author.
72 Gender in election and female leadership at the communal level (Phnom Penh:  Women's Media Centre of Cambodia ,  April 2000); 

Gender and behaviour towards love (Phnom Penh:  Women's Media Centre, June 2000); Gender in writings (Phnom Penh:  Women's 
Media Centre of Cambodia, September 2000). 
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Sign ificant changes have arisen in the publ ic sector. Women in h igh-profi le governmental 
appointments reached an apogee in 1 998 ,  with two female min isters , fou r  female secretaries of 
state and four  under-secretaries .73 The government is pursu ing an active policy of encouraging 
women 'to participate in making decisions outside the home, in the community . '74 I n  1 998 the first 
female min ister, M u  Sochua,  was appointed to the Min istry of Women's and Veteran's Affairs.75 
Princess Sopha Devi was appointed Min ister of Fine Arts and Culture the same year. 

Reth inking 'traditional' perspectives 

The fate of women's  associations in Cambodia seems inextricably l inked to levels of political 
participation engaged in by women . The first phase of post-revolutionary Cambodia (January 1 979-
Apri l 1 989) saw a relatively egal itarian approach to gender and pol itical participation .  It was not 
unti l  the second phase (Apri l 1 989-May 1 993) that women began to disappear from high-profi le 
party positions.  However, the first female min isterial appointment d id not occur until the fourth 
phase (J uly 1 997-present) . State-sponsored organ isations were efficacious and popu lar in the first 
phase. This enthusiasm was transferred to interest groups advocating egal itarian ism and social 
redress during the second phase. These g roups became less open about their activities during the 
th i rd phase , reflect ing the general cl imate of suspicion and fear that characterised the period 
between May 1 993 and Ju ly 1 997. S ince then , women's associations have 'gone publ ic' , 
addressing a myriad of issues that concern Cambod ian women.  This mirrors the increased 
presence of women in high-profi le government positions from 1 998. 

A n umber of factors expla in the d ifficu lty in  gaining widespread acceptance for women's 
associations and h igh-profi le publ ic sector positions in post-revolutionary Cambod ia.  The first of 
these is the legacy of pre-revolutionary Cambod ia. Fewer women than men went on to secondary 
education i n  the 1 950s and 1 960s and fewer sti l l  to tertiary institutions.76 Although there were more 
women than men left al ive after the fa l l  of Democratic Kampuchea, most had not completed 
secondary school .  Women wou ld have benefited the most from the intensive short-term tra in ing 
in itiatives of the PRK. However, because so many men had d ied , the burden of income-generation 
and labour fel l  to women .  Women were, by and large, the primary breadwinners in the early 1 980s, 
dominating the official and black markets . Ru ral women would travel to the provincial capital in  
order to purchase goods that they cou ld then sell in their vi l lages. The first restau rants to be re­
establ ished in the towns were operated by women.77 Consequently, many women were unable to 
stop working long enough to upgrade their ski l ls for government positions. 

I n  contrast to the violence and upheaval of the 1 970s, pre-revolutionary Cambod ia was (and sti l l  is) 
remembered as a 'golden age' . Gender roles during the 1 950s and 1 960s were defined by the 
n ineteenth-century Cbpab srei, or 'Code for women ' ,  memorised by second-year h igh school 
students in the 1 960s.78 This text, written by king Ang Duong in  1 837 and revised by two (male) 
commentators over the next century ,  enjoined women to attend to their husbands, houses and 
chi ldren above al l  e lse . Drawing attention to oneself was considered inappropriate .79 Women who 
did not conform to the expectations of the Cbpab srei were 'asking for trouble' . This is reflected in 
popu lar Cambod ian l iterature of the 1 960s.80 I n  1 982 Chanthou Boua bel ieved that the ingra ined 

73 Partners for the advancement of women, p. 6. 
7 4  8 March, 1 998, p .  9 
75 See note 58 at 1 8. 
76 There were not many of these , in any case. The first university was opened in 1 964.
77 Shawcross, W. The quality of mercy: Cambodia, the holocaust and modern conscience (Bangkok: OD Books, 1 985),  at 203. 
78 See note 23 at 87.
7 9  A friend's grandmother, born in 1 937, recalled that her aunt would scold her for walking audibly or singing as she worked, saying the 

only women who made noise were prostitutes attempting to attract customers. 
80 Kang Kam Kang Kaev, published in 1 967, tells the story of a young woman who was well educated, well off, and went out a lone. On 

one of these excursions she was drugged and raped, a natural consequence, the narrator emphasised , of her deliberate flouting of 
social convention by not staying at home. This story initial ly came to the attention of the author in note 23 at 1 1 4.  When asked , 
several Cambodian friends' family members have recounted slightly different versions of the story. 
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Fig.3 

Kesar kuol besaj ('Spirits of the flowers'). 
P'sar th 'mei, Phnom Penh, May 2001. 

perception of women as submissive and unassertive was a 
key reason for the absence of women in the h ighest 
positions of the PRK government.81 

This perception was not d ispel led by the return of 
Cambod ians who had spent at least a decade outside 
Cambod ia. Those who had left before 1 975 were, for the 
most part,  members of the educated el ite . The majority 
were men ,  reflecting pre-revolutionary educational trends.  
These returnees were seen as integ ral to the reconstruction 
of Cambodia.  H ig h-profi le publ ic and mixed sector 
opportun ities were made avai lable to them to ensure their 
continued participation . The returning el ite brought with 
them their own nostalgia for pre-revolutionary Cambodia. 
However, whereas the PRK had precluded a return to 
practices deemed 'royal ist' rather than popu l ist - such as 
patronage, nepotism, and ,  to some extent, chauvin ism -
they formed an integral part of the memories of many 
returnees. This underly ing perception of women sat 
uneasily with officia l pol icies of gender equ ity , as 
Cambodian leadersh ip  cu ltu re struggled to accept Western 
notions of democracy . 82 

The friction between the role of women as ' remembered' 
from the pre-revolutionary period and that propounded in official government policy has resu lted in  
a fragmented perception of women in  Cambodian society .  Bookstal ls in  the markets d isplay The 
role of women in human rights next to Treatise on the seclusion of pubescent girls, whi le a reprint 
of the 1 964 Good manners for men and women jostles for posit ion with lurid thri l lers ,  whose covers 
show half-naked young women (see Fig . 3) .  Women are encouraged to work, but they should a lso 
fu lfi l  their 'trad itional' domestic responsibi l it ies. Men are legal ly precluded from taking a second 
wife ,  but it is a fa irly common practice . 83 Perpetrators of domestic violence are official ly castigated , 
yet stud ies reveal an alarming prevalence of the practice , 84 largely because, accord ing to 
'traditional '  mores, the wife must be at fau lt ,  or the husband would not need to beat her.85 

The p lural ity of representations of Cambodian women explains, to some extent, Western 
perceptions of Cambodian women as browbeaten and submissive. This assessment is 
accentuated by 'marriage migration' . Cambodian men l iving in  overseas acquire 'trad itional '  brides 
raised in Cambodia,  as they are l ikely to be more obedient. 86 Furthermore,  there is a perceived 
absence of Cambod ian women in the international and regional med ia .  This is not sign ificantly 
different to the level of international media attention d irected at Austral ian pol iticians who happen 
to be women .  Yet the assumption is that Cambodian women have been incapable of contributing 
to their own emancipation ,  that because their methods have been largely unseen and 
u nappreciated by international observers they have not been successfu l in designing and 
implementing ameliorative or advocacy strategies, and that because women's associations and 
pol itical participation have not mirrored the development of women's l iberation movements in the 
West, they are somehow inadequate . 

81 See note 1 8  at 52. A purely domestic existence does not tally with the recollections of Cambodian women, however. Many women in 
Phnom Penh and some in the provincial capitals worked outside the home, maintaining servants or family members to deal with 
housework and childcare. Rural tasks were not differentiated according to gender, apart from ploughing and cl imbing palm trees. 

82 
See note 33 at 1 60 ;  See note 7 at 2 1 9. 

83 
See note 6 at 1 30;  Marie Alexandrine Martin, Cambodia: A shattered society, trans. Mark W. Mcleod (Berkeley; Los Angeles; 
London: University of Cal ifornia Press, 1 994) , p .  274; See note 22 at 59. 

84 One in six women surveyed in the 2001 Project Against Domestic Violence had suffered domestic violence (WMC, Gender and 
behaviour towards love, p. 1 4) .  

85 Gender and behaviour towards love (Phnom Penh : Women's Media Centre, June  2000); Gender in  writings (Phnom Penh :  Women's
Media Centre of Cambodia , September 2000) at 2 1 ; See note 5 at 25.  

86 Fitzgerald,  M.H. ,  Ing,  V. , Ta, T.H. ,  Heang Hay, S. , Yang , T . ,  Duong,  H.L . ,  Barnett, B . ,  Matthey, S . ,  Silove, D . ,  Mitchell ,  P .  and 
McNamara, J .  Hear our voices: Trauma, birthing and mental health among Cambodian women (Paramatta, NSW: Transcultural 
Mental Health Centre, 1 998), p. 51 . Some Western men have also adopted this practice. 
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' Femin ism' is regarded with suspicion in some circles in Cambod ia as a Western product that is 
inappropriate to the Cambodian context. 87 Given the fai l u re of the Western democracy in 
Cambod ia, some might see good reason to avoid the adoption of fu rther Western ideology. A 
Buddh ist leader gently reminded an international forum of NGOs in 1 996 that they should not seek 
to create loca l g roups in  their own i mage.88 The d i rector of ADHOC has commented that 
'foreigners find it difficu lt to understand [Cambodia] and try to force co-operation . . . . [They] impose 
models of development . . .  and control the i r  growth and d i rection . ' 89 Observers assign Cambodian 
men and women a static identity in wh ich levels and spheres of participation are assessed 
accord ing to Western notions of importance. This conceptual isation fai ls to appreciate the 
complexity and flu id ity of Cambodian society.90

Cambod ian women's advocacy groups have operated within the constraints of a constantly 
evolving pol itical and cu ltural environment since 1 979 .91 This approach was epitomised by the 
M in ister of Women's and Veteran's Affairs on 30 November 2002 . At a concert organ ised to 
promote awareness of violence against women, M u  Sochua began her keynote address by saying  
' I  would l ike to  suggest to  men - please do not violate women , or  th ink that they are not valuable. '92 
Cambod ian women know their worth ; the fact they are travel l ing the road to gender equ ity in  
trad itional sampot, not fatigues, shou ld not be he ld  aga inst them. 

87 See note 3 at 6; See note 58 at  25.
8 8  See note 6 at 1 36. 
89 'The way ahead to civil society', Phnom Penh Post, 26 January 8 February 1 996, p.  7 .
90 See note 23 at 1 9. 
91 See note 3 at 6 .
92 Green, C .  ' Men get message' ,  Phnom Penh Post, 6 1 9  December 2002, p.  1 5. 
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Protecting the United Nations in the National lnterest1

� 
Professor Margaret Reynolds is a former Queensland Senator and has been a determined 
advocate of human rights and social justice concerns for many years. Professor Reynolds is 
currently Adjunct Professor with the Department of Political Science and International Relations at 
the University of Queensland, National President of the United Nations Association of Australia and 
Chair of the Commonwealth Human Rights Advisory Commission. 

Since the Security Counci l 's refusal to endorse a Un ited States-led war on I raq there have been 
attempts by supporters of that action to d iscred it the role of the U n ited Nations .  Government, 
academic and med ia commentators have waged a del iberate campaig n to undermine the UN's 
cred ib i l ity , argu ing it is no longer relevant and even predicti ng its demise. 

We need to recogn ise th is as a political response from those determined to justify the decision to 
attack I raq . This is pred ictable g iven that the Coal it ion of the Wi l l ing was so isolated by the g lobal 
community which rejected war. I n  the General Assembly only a few speakers endorsed the U n ited 
States decision to attack I raq , Austral ia being one of the minority of countries to l ine up for war. 
Most speakers supported a contin uation of weapons inspection and d ialogue to resolve the 
impasse. In countries around the world thousands of men , women and chi ldren took to the streets 
to demonstrate their opposition to war. 

Wh i le President Bush has declared the war 'won' ,  the I raqi people are sti l l  suffering from the 
devastation and armed confl ict contin ues. Despite al leged ' intel l igence' reports confi rming 
weapons of mass destruction , none have been found and many people are suspecting that the war 
was in fact based on weapons of mass d istraction .  Major enqu i ries a re now underway in the US ,  
UK  and  Austral ia to ascerta in the veracity o f  the evidence cited by  pol itical leaders prior to  the 
invasion of I raq . 

Those who al lege UN 'fa i lure' would do wel l  to examine the charter and mechan isms of the U n ited 
Nations.  To fu l ly appreciate the strengths and weaknesses of the UN as a player in g lobal pol itics 
it is essential to recogn ise that the U n ited Nations can only be as strong as its 1 91 member 
governments al low. If  the UN 'fai ls' it is because governments fai l .  Secretary-Genera l ,  Kofi Annan , 
is an impressive leader in h is  advocacy of rational confl ict resolution ,  but u ltimately he has no 
power to implement h is reasoned approach . He is i n  effect an employee with 1 91 bosses, though 
of course the permanent five members of the Secu rity Counci l  - the UK, the US ,  Russia, C hina 
and France - are the masters who control the d i rection of decision-making because of thei r  final  
veto power. 

Given this u neven and complex power structure it is a tribute to the vision and persistence of some 
government and UN leaders that the U n ited Nations has been able to influence and set standards 
as effectively as i t  has over more than 50 years .  Rather than accusing the UN of fa i lure we shou ld 
be applaud ing its determination to u phold i nternational law. 

Central to the criticism of the U n ited Nations is the role of the Security Counci l  in refusing to 
endorse the war against I raq . Yet one of the UN's fundamental roles is to keep the peace and 
attempt to ach ieve negotiated agreements between States in  confl ict .  Despite enormous pressure 
from the world's superpower, the Security Counci l  reflected both international law and g lobal  
opin ion .  It was the Coal it ion of the Wi l l i ng that fai led to understand that warfare is  never the 
answer, as i t  inevitably provides impetus for more questioning of power relationships between 

1 Byrnes A and Charlesworth H, 'The Illegality of War Against Iraq' (2003) 2211 Dialogue 
Dominic Bascombe, Anti Terrorism Legislation in the Commonwealth, London, Commonwealth Human Rights Initiative, May 2003 
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feuding States . U n less these question s  are resolved the cycle of vio lence, anger and recrimination 
contin ues. 

It is certain ly d istu rb ing that since the S ecurity Counci l  refused to authorise war, the Un ited States' 
admin istration has marg inal ised the role of the Un ited Nations in the reconstruction of I raq and the 
ongoing search for weapons of mass destruction .  It is not helpfu l in g lobal relations general ly for 
one country to set itself above al l  oth ers in confl icts of this k ind .  S imi larly, the Un ited Kingdom is 
on the defensive in its criticism of the U nited Nations with the Foreign Office recently issu ing a 
pious statement about the need to ' rebu i ld the cred ib i l ity of the U nited Nations' . This comes at a 
time when any reasonable observer would be more concerned about opinion pol ls reflecting the 
damaged credib i l ity of Prime Min ister B la ir, who is seen by the electorate as misrepresenting the 
facts in his strident case for war. In Austra l ia , Foreign Min ister Alexander Downer argued that 
there was no need for an Austral ian enqu i ry into the intel l igence used by the Prime M in ister in his 
justification for join ing the Coal ition of the Wi l l i ng ,  because there were already enqu i ries underway 
in Washington and London ! This suggests that Austral ia is sti l l  a mere satel l ite of the US and UK 
and abrogates any need for its own independent assessment. 

In recent years there has been prime consideration of 'national interest' in Austral ian foreign pol icy 
priorities . As a midd le-ranking power what can Austra lia best contribute to stable international 
relations? Trad itional ly, Austral ia has been able to exert a reasonable level of influence in  g lobal 
pol itics , largely because governments have va lued and contributed to Un ited Nations efforts to 
prevent confl ict and to set standards .  Many Austral ians  and thei r  elected representatives have 
contributed to this process for over 50 years . Yet in just a few years we have witnessed Austra l ian 
Government min isters bei ng extremely crit ica l of the U n ited Nations when it dares to chal lenge 
Austral ian pol icy on ind igenous rights and the arbitrary detention of asylum seekers . I f  Austral ia 
can bypass i nternational law and flout U n ited Nations conventions then this is not only damag ing to 
Austral ia ,  it also u ndermines the very mechan isms that we have assisted in developing .  

I nternational lawyers have argued that the war against I raq was i l legal and d id not comply with 
fundamentals of the Geneva Convention . 

Andrew Byrne and H i lary Charlesworth closely scrutin ise the Austral ian rationale for jo in ing the 
Coal ition of the Wi l l ing and state: 

" The arguments advanced to support the lawfulness of the Government's action are 
unpersuasive. They depend on a distorted reading of the language of the relevant Security 
Council resolutions and of the context in which they were adopted. They also neglect the rationale 
of the role of the Security Council under the Charter in dealing with threats to international peace 
and security. " 

Debate at the time of impasse in  the Security Counci l focussed primari ly on the interpretation of its 
1 990 authorisation of the 'use of force' resolutions which related to the need for I raq to withd raw 
from Kuwait at the time. Th irteen years later th is language was not being applied in comparable 
circu ms ta nces . 

The Austra lia Govern ment not only accepted th is rationale for war, it also went on to argue that 
sending 2 ,000 troops to I raq was in the nationa l  interest .  Serious consideration of this assertion 
would suggest that if Austral ian security rea l ly depended on mi l itary involvement then surely 
greater n umbers wou ld be warranted ! I n  rea l ity we have jeopard ised our national interest and 
perhaps our future security by associating ourselves with a mi l itary campaign judged to undermine 
international ru les of engagement. 

Furthermore,  this precedent cou ld have d isturb ing consequences for Austral ian service person nel 
if the Austra l ian Government persists in  fol lowing the Un ited States into wars which are not 
sanctioned by the Un ited Nations.  Austral ian servicemen and women have an outstanding 
international reputation as professional peacekeepers. However we must not al low them to be 
placed in confl icts where there is any chance that their role cou ld be challenged under the Geneva 
Convention . 
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It is also d isturbing to find that there has been no scrutiny by the Austral ian Government of the way 
in which terrorist suspects have been held indefin itely without charge at Guantanomo Bay. 

David H icks , an Austra l ian citizen ,  has not received any official support from his Govern ment in 
end ing h is arbitrary detention wh ich defies the fu ndamental principles of the ru le of law and Un ited 
Nations human rights conventions .  This attitude is also reflected in Austral ia's anti-terrorism 
legislation wh ich proposes that suspected associates be held without charge. 

In I raq the Un ited Nations' role has been marginal ised and the confl ict continues. S ince the official 
'end' of the war over forty US person nel  have d ied in  thei r  attempts to 'keep the peace' ,  but 
President Bush rejects the possib i l ity of international  peacekeepers . Meanwhi le ,  the number of 
civi l ian casualties grows both as a resu lt of ongoing confl ict and total ly inadequate med ial and 
health infrastructure .  Rehabi l itat ion programs are slowly material is ing with most contracts so far 
having gone to the Un ited States ,  which wants to play both aggressor and saviou r, a very uneasy 
position for personnel expected to ach ieve this balance. 

In the current g lobal cl imate it is  essential  that Austra l ians seriously review the d i rection of our 
current foreign pol icy. The 'war on  terrorism' dominates both national and international attention 
and of course we must be real istic about future attacks. Yet since the tragedies of September 1 1  
and the Bal i  bombings ,  we have lost our  capacity to act independently to work for greater 
understanding between nations .  Prime M in ister H oward has locked Austral ia into a suffocating 
embrace with the Bush Admin istration which is not i n  the national interest nor is it any guarantee 
for our security . 

The Austral ian/American al l iance is one of strateg ic friendsh ip based on many years working 
cooperatively for mutual  benefit. But th is should not automatical ly d ictate that we be rig idly 
fol lowing the current US  Admin istration in a l l  aspects of foreign pol icy .  I n  doing so we risk 
jeopard ising our independence and respect, especia l ly in the Asia-Pacific Reg ion .  Despite 
vigorous protestations from the Austra l ian Government, many people in d iplomatic circles are 
surprised that Austral ian foreign pol icy so closely mirrors that of the Un ited States.  I n  Geneva 
recently at the U nited Nations Commission on H u man Rights , I heard from several officials and 
d ip lomats the same messages: 

' Why does your country always follow the United States?' 

'Doesn 't Australia have an independent view of the world?' 

'Does your Prime Minister want to be seen as the lap dog of President Bush?' 

These are d isturbing comments from people wel l  versed in  international relations.  They are not 
expressed with any mal ice, but reflect the concern that Austral ia is no longer proactive in asserting 
its individual identity in i nternational forums.  

Th is sharply contrasts with the image Austral ia projected as recently as 2000 when we hosted the 
Sydney Olympics and presented to the world a spontaneous message of successfu l 
multicu ltura l ism. The fol lowing year our  commitment to protect the people of East Timer was 
highly respected by the international commun ity as it watched a country take a fi rm stand to protect 
the human rights of its neighbour .  

However in  the past two years Austra l ia has attracted on ly negative attention for its selfish 
behaviour  in rejecting asylum seekers rescued by the Norwegian ship 'Tampa' . Furthermore,  the 
images of caged asyl um seekers i n  desert camps have seriously damaged Austra l ia 's reputation 
as a tolerant nation . 

1 2



I nternational respect for Austral ia has been eroded by the actions of the Austral ian Govern ment. 
Its fai lure to show strong leadership as an independent nation with deep commitment to the United 
Nations Charter has alarmed both Austral ians and international commun ities . 

The undermin ing of the role of the UN as a vital force for i nternational peace and justice cannot be 
tolerated . 

The question is not whether the U n ited Nations has fai led us - but whether we have been compl icit 
in  fai l ing the U n ited Nations. In doing so we are actual ly fai l ing to protect Austral ia's long-term 
investment in the Un ited Nations and therefore risking both our national interest and future 
security . 
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Personal Reflections: 
Being an Australian Muslim Woman post-September 1 1

� 
Ghena Krayem graduated from Sydney University in 1998, and worked for a year for Justice 
Windeyer at the Supreme Court of NSW. She commenced her PhD in 2000, in the area of 
Comparative Law, in particular the interrelationship of Islamic Family Law and Australian Family 

Law in Australia. Whilst undertaking her research, Ghena taught at Macquarie University in 
Constitutional law, Contracts, and Conflicts of Laws. In 2003, she was appointed at Sydney 
University as an Associate Lecturer and is teaching Federal Constitutional Law. 

There is l ittle doubt that September 1 1  and the Bali tragedy have changed the world we l ive in , but 
for many Austral ian Musl im women it has meant that l ife has been considerably affected .  They l ive 
with the chal lenge that the ir  rel igion ,  their source of empowerment, is seen as something to be 
feared . What do I mean? Perhaps the fol lowing anecdotes wi l l  help i l lustrate their experiences: 

"Is it safe?" 

"Sorry?" 

"Is it safe to come?" 

"Um yeah, of course it is" 

This is the end of a recent phone conversation between a new mum of a one-week-old baby and 
an early ch i ldhood nurse arranging an appointment for the baby's first check up. The nurse is 
enqu i ring about the safety of her home visit .  Why you may be wondering? 

No, there isn't a violent husband around.  

No , the new mum d id not threaten her in any way. 

The new mum had just told the nurse that her son's name was Mohamad . The impact of such a 
comment by a heath care professional was certain ly felt by the young mother. 

Recently a young Musl im woman waiting at a train station with many bags at her feet, was startled 
by a concerned passer-by who felt it necessary to stop and peer into her bags before walk ing on . 
This passer-by had defin itely got the message to 'be alert' . 

These l ittle anecdotes, are just some of many h igh l ighting the recent experiences of M usl im 
women in Austral ia .  Experiences that reflect changes in  society in  the last 1 8  months ,  changes not 
anticipated by anyone. S uddenly,  it is OK and even fashionable (especial ly accord ing to talk-back 
rad io hosts) to vi l ify Islam and Musl ims. It is justifiable to cal l  them "the sewerage of h u man ity" and 
other obscene descriptions .  

Newspapers and radios are fu l l  of  'experts' on Is lam, who argue  that is i t  an oppressive rel ig ion 
with no respect for human rights, in fact there is something very u ncivil ised about it . 

Unfortunately, the backlash felt by the Musl im commun ity has not been l imited to verbal vi l i fication , 
discrimination ,  and at times outright racism , it has also man ifested itself in a physical way. 
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Since September 1 1 , mosques have been attacked in five States across Austral ia ,  a Brisbane 
school bus was stoned by passers-by and there have been cou ntless reports of acts of violence 
committed against Musl im women . 

Why have recent world events impacted on Musl im Women in Austral ia? 

Quite s imply, Islam and indeed Musl ims are the on ly visible signs of an enemy in the 'War Against 
Terror' . Whether it is the perpetrators of the World Trade Centre attacks , the Tal iban i n  
Afg hanistan ,  or 'the enemy' in  I raq , they are a l l  known to  be  Mus l im .  Yes, of  course Bush ,  Blair 
and Howard have said that it is not 'a War against Musl ims' , but that is certain ly not how it is felt at 
a community level .  

I th ink most would recal l  the suggestion by Fred Ni le ,  a NSW Member of Parl iament, that the dress 
of M usl im Women should be banned in publ ic places because of the 'security th reat' it poses. 

I n  a world of heightened fear and a 'War on Terror' , where the 'enemy' can only be identified as 
being M usl im, it is qu ite an expected response that a l l  Musl ims wou ld be tarn ished with the same 
brush .  This is qu ite interesting , because heinous crimes have been committed throughout h istory , 
but it generally has not reflected on the rel ig ion of those that commit them. 

The perpetrators of the recent terror attacks should not be label led as Musl im,  any more than other 
criminals are known by their rel ig ion , because such crimes against innocent people have no 
justification in any re l ig ion , and certa in ly not in I slam. They are noth ing short of criminals ;  we 
should not honour them with an association with any rel ig ion . 

You may be th inking :  "but these people used religion to justify their actions" . I ndeed , you may 
have read that the Koran instructs people to act in this way, or heard that Islam was spread by the 
sword , after al l :  "isn 't that what 'Jihad' is all about?" . 

I n  fact, noth ing can be further from the truth . It is beyond the scope of this d iscussion to 
adequately address these many misconceptions,  but suffice to say that in Islam, to ki l l  one person 
is as if you have ki l led the whole of humanity , and that Austral ia 's closest Musl im neighbours 
( I ndonesia and Ma laysia) accepted Is lam through an appreciation of its teach ings,  not by any 
mi l itary force . 

It is a g rave injustice to Islam when people misquote verses from the Koran or any rel ig ious text, 
without a fu l l  and comprehensive understanding of the fa ith . I do not mean that people can't and 
shouldn't be critica l of the actions of M usl ims where appropriate , but th is should not automatical ly 
translate into an attack on I slam unaccompanied by any real knowledge about the fa ith . 

From a personal perspective , the most d istu rbing effect of recent times was the feel ing that 
needed to constantly defend my faith against such misconceptions, as if in some way al l  M usl ims 
were to shoulder the blame . Why couldn 't I grieve for the loss of l ives, why cou ldn 't I express my 
sorrow, why was it automatica l ly assumed that I d idn 't lose a friend in Bal i ,  why cou ldn't I s imply be 
an Austral ian? For the first time in my l ife I felt that I d idn 't belong , not because I d id n 't want to be 
part of society, but because the society around me appeared as if they d idn't want me. This 
brought with it incred ible feel ings of loss and lonel iness. 

As t ime goes on,  I have real ised that these tragic events are just another challenge for society to 
deal with . A chal lenge that can only be overcome with respect and understand ing of each other's 
differences, so that such d ifferences do not create fear and an imosity but promote peace and 
goodwi l l .  
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"We the Peoples":  
Chal lenging the Public/Private Distinction in International Law 

and Extending International Legal Protection to Victims of 
Domestic Viol ence 

� 
Helen McEniery B.A, LL. B (Hons) (UQ); Articled Clerk, Dearden Lawyers; LL. M candidate, 
University of Melbourne. Some research for this paper was conducted for the subject, Feminist 
Jurisprudence, offered at the University of Queensland in Semester II, 2002. 

' I  can not say that I th ink you very generous to the Lad ies, for whi lst you 
are proclaiming peace and good will to Men , Emancipating all Nations, 
you insist upon retaining an absolute power over Wives. '  
- Abigail Adams, 1 7761

Introduction 
Although rig hts were proclaimed on behalf of humanity in documents such as the Declaration of 
Independence ( 1 776) and the Declaration of the Rights of Man and Citizen ( 1 789) , it was not until 
the late n ineteenth century that women were first g ranted the right to vote . Simi larly , the Un ited 
Nations Charter affi rmed in 1 945 that international legal institutions were created for "we , the 
peoples"2 of the Un ited Nations, however women were in itial ly not included in  the law-making 
processes of the Un ited Nations.3 This exclusion of women from the processes of international law 
resu lted in the marginal isation of their issues and concerns and international law remained largely 
unresponsive to the pl ight of the world 's women for some time.4 

Despite this historic fa i lure of international law to address the concerns of the world's women ,  over 
the past ten years , increasing attention has been paid to women's rights in international law. For 
example , equal ity models have developed from a 'formal '  approach to equal ity as adopted in the 
United Nations Charter5 to an approach informed by cultural and dominance femin ism.6 Another 
major development in relation to women's rights at the international level has been the increased 
recognition and prosecution of acts of sexual violence through the mechan isms of i nternational 
criminal law.7 These developments indicate that international law is becoming more responsive to 

1 Abigail Adams, writing to her husband , John Adams; cited in Hernandez Truyol, B .E .  "Human Rights through a Gendered Lens: 
Emergence, Evolution,  Revolution" in Askin,  K and Koenig,  D. (eds} , Women and International Human Rights Law, Transnational 
Publ ishers , New York, 1 999 at 3. 

2 Preamble to the United Nations Charter. 
3 Writing in 1 992, Gayle Kirschenbaum surveyed the lack of women in the decision making bodies of the United Nations: "UN Expose: 

I nside the World's Largest Men's Club" (1 992) (September) MS 1 6 . Similarly Hi lary Charlesworth revealed the "sorry record on the 
employment of women" in "Transforming the United Men's Club: Feminist Futures for the United Nations" ( 1 994) 4 Transnational Law 
and Contemporary Problems 421 , particularly at 440. 

4 Charlesworth, H and Chinkin, C. "Feminist Approaches to International Law" ( 1 991 ) American Journal of International Law 6 1 3 ;  
Charlesworth, H .  "Feminist Methods in International Law" (1 999) American Journal o f  International L a w  379. 

5 For example Article 1 Paragraph 3 of the United Nations Charter, which embraces a l iberal notion of equal ity, requiring that states treat 
everyone equally under the law. See also Article 1 Paragraph 1 of the Universal Declaration of Human Rights and Article 26 of the 
1 966 I nternational Convention on Civil and Political Rights . 

6 Cultural feminism is evident in Article 5 Paragraph A of CEDAW, which encourages states to take measures to "modify the social and 
cultural patterns of conduct of men and women" (emphasis added) .  Dominance feminism is evident in, for example, Article 4 
Paragraph 1 ,  which al lows for "temporary special measures aimed at accelerating de facto equality between men a nd women". The 
third goal of the Mil lennium Development Goals (MDGs) urge that states "promote gender equal ity and empower women" (emphasis 
added) .  See also the UNIFEM report, "Progress of the World 's Women: Gender Equality and the Mil lennium Development Goals" 
(2002, Volume 2) (requiring at 63 that "[p]ublic policy for the empowerment of women has to focus on new ways of i ncluding women 
and enabling them to shape the institutions that structure their lives"). See genera lly Preston and Ahrens, "United Nations Convention 
Documents in Light of Feminist Theory" (2001 ) Michigan Journal of Gender Law 1 .  

7 On the recognition and punishment of acts of sexual volence by the ICTY and ICTR, see general ly Meron, T.  War Crimes Law Comes 
of Age, Clarendon Press, Oxford , 1 998 at 209. On the expanded recognition of acts of sexual violence against women in Article 7 of 
the Rome Statute, see Roy Lee (ed} ,  The International Criminal Court: The Making of the Rome Statute, Kluwer I nternational ,  The 
Hague, 1 999 at 364ff. 
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the issues which have trad itional ly been regarded as 'private' and beyond the purview of 'publ ic' 
international  law. 

This paper focuses on the recogn it ion in refugee law jurisprudence that women who suffer 
domestic violence (a trad itional ' private' harm) are to be g ranted asylum if their state has fa i led to 
protect its female popu lation from domestic violence. ' Fa i lure of state protection' (which is largely a 
product of international human rights law) was recogn ised i n  refugee law jurisprudence most 
notably in the House of Lords decision ,  Islam v Secretary of State for the Home Department; 
Regina v Immigration Appeal Tribunal and Another ex parte Shah8 ( ' Islam; ex parte Shah ') . The
High Court of Austral ia adopted the approach taken in  Islam; ex parte Shah in  the 2002 decis ion , 
Minister for Immigration and Multicultural Affairs v Khawar ( 'Khawar) .  These decisions ,  wh ich 
extend international legal protection to women who have been subjected to domestic violence (a 
'private' harm) th rough the inaction of 'publ ic' organs of the state , challenge trad itional concepts of 
the publ ic/private d istinction in international law.  

Part One of th is paper considers the central ity of the publ ic/private distinction to femin ist theorising 
and the repl ication of the d istinction in  international law. This part also considers how the fai lure of 
the state to protect ind ividuals from harm by non-state actors can be attributed to the state. Part 
Two of this paper examines the appl ication of the principle of the 'fa i lure of state protection' in 
international  refugee law jurisprudence, such that female victims of domestic violence can ,  in 
certain circumstances, be g ranted international legal protection if  the state has fai led to protect 
these women from such harm . This part examines the j u risprudence of the United Kingdom and 
Austral ia in th is regard ( Islam; ex parte Shah1 0 , Khawar1 1 , SBBK v Minister for Immigration and
Multicultural and Indigenous Affairs 12 and SDA V v Minister for Immigration and Multicultural and
Indigenous Affairs 1 3) .  This part further considers the impact these decisions wil l  have upon the
appl ication of the category "membersh ip of a particular socia l g roup" under Article 1 A  of the 1 951  
Convention Relating to the Status of  Refugees ( 'Refugee Convention ' )  in  conjunction with other 
grounds under the Refugee Convention .  This part concludes by observing that these decisions 
have the potential to broaden the scope of the 'social group' g round ,  such that other acts of private 
' harm' may be recogn ised as a basis upon which an ind ividual may fear persecution (eg female 
genital muti lation , sexual slavery, trafficking and steri l isation ) .  

I .  THE PUBLIC/PRIVATE DISTINCTION AND INTERNATIONAL LAW 

Publ ic/Private : 'What the feminist movement is about' 14

The publ ic/private d ist inction is central to femin ist theorising and is the force behind much of the 
femin ist critique of the law (both of domestic and international law) . The public/private d ist inction 
has been described as a characteristic of western , l iberal  thought. 1 5 Margaret Thornton traces the 
distinction back to Greek thought, which dist inguished between the public (the po/is) and the 
private (the oikos) . 1 6 Aristotle's vision of women also contributed to the demarcation of the roles of
men and women. 1 7  The d istinction was further entrenched by enl ightenment th inkers, who 

8 [1 999] 2 AC 629 
9 [2002] HCA 14 ( 1 1 April 2002) 
10 

[1 999] 2 AC 629 
1 1  

[2002] HCA 1 4  (1 1 April 2002) 
12 

[2002] FCA 565 ( 1 0 May 2002) 
13  

[2002] FCA 1 022 (26 August 2002) 
14 

Pateman,  C. "Feminist Critique of the Publ ic/Private Dichotomy" in Gaus, G and Benn, S. Public and Private in Social Life, Croom 
Helm, London 1 983 at 281 .  

1 5 See for example Charlesworth, H .  "The Publ ic/Private Distinction and the Right to Development i n  International Law" ( 1 992) A YBIL at
1 90 .  

16 Thornton, M. "The Cartography of Publ ic and Private" in Margaret Thornton ,  Public and Private: Feminist Legal Debates, Oxford 
University Press, 1 995 at 2 .  

1 7 Aristotle observed in Politics (Book I ,  Chapter 1 3  a t  1 260b 28 3 1 )  that "the woman has [deliberative faculty bouleutikon] . but is
without authority (akuron) . . . so it must necessarily be supposed to be with the moral  virtues also; all should partake of them , but only 
in such a manner and degree as is required by each for the fulfilment of his duty". This view combined with his view that a woman's 
role was in the home (Politics, Book VI I  16 1 335b 27 29) embodied "separate spheres" thinking (see Maryanne Horowitz, "Aristotle 
and Women" ( 1 976) Journal of the History of Biology 1 83 at 207ff) . Margaret Thornton states that Aristotle's views on women had 
implications for the roles males and females were to adopt, and this in turn led to a greater division between the 'publ ic' and 'private' 
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espoused the view that the proper sphere for women was at home with the fami ly . 1 8  The schism 
between publ ic and private became even more pronounced with the growth of the nation-state and 
the market in the n ineteenth century 19 - State power needed defined l im its to ensure the protection 
of the individual 's sphere of privacy. 20 

Publ ic and Private in International Law 
I nternational law embodies a variant form of the publ ic/private d ist inction .21 I nternational  law was 
in it ial ly created to regu late publ ic power between states, whi le private transactions were to be 
regu lated through the princip les of private ( national , or international) law. While the recogn ition that 
ind ividuals possessed rights after the Nuremberg Trials d id permeate th is bou ndary somewhat,22 
the d ist inction between the 'publ ic' and 'private' sti l l  exists as international law sti l l  d istingu ishes 
between 'external' and ' internal ' matters . 23 As Martii Koskenniemi writes,  domestic jurisd iction is a 
'concept wh ich translates the l ibera l  d ist inction between the "publ ic" and the " private" realms into 
i nternational legal language' .24 Th is  del ineation between the publ ic and private spheres in  
international law is perhaps most apparent in  Article 2(7) of the Un ited Nations  Charter.25 The 
distinction is a lso apparent when considering the topics regu lated by i nternational law ,  and the 
exclusion of the 'private' realm from the purview of international law. For example, some femin ist 
theorists query why the I nternational Convention on Economic Social and Cu ltu ral  R ights 
( ICESCR) g rants a right to remuneration for 'production' however there is no such simi lar 
remuneration for housework. 26 Another example of the distinction i n  i nternational  law is that many 
cultural practices are often classified as an internal matter and not regulated by i nternational law.27 

Wh ile the distinction between 'publ ic' and 'private' is ,  as Deborah Rhode asserts , largely ' i l l usory' , 28 
the publ ic/private d istinction is perhaps usefu l in femin ist theorising because it enables us  to see 
how the del i neation between the two spheres has shaped the development of the law as it relates 
to women. 29 With an awareness of th is h istorical development of the publ ic/private d istinction ,  
greater and more critica l consideration can be g iven to the proper scope of  each type of publ ic and 
private power.30 

realms (Margaret Thornton, "The Cartography of Publ ic and Private" in Public and Private in Feminist Legal Debates, Oxford 
Un iversity Press, 1 995, 2 at 3) . 

1 8 Locke for example drew a distinction between the public and private characteristics of reason and passion,  knowledge and desire , 
mind and body. The distinction became gendered with the view that women were inferior to men . For example, Locke wrote that 
women were "naturally" inferior to men and that the wife was in a "subordinate relation(ship]" to the "master of the family" (John Lock, 
Two Treatises of Government, Goldie, M. (ed) ,  Everyman,  London, 1 993 at 1 57) . See also Charlesworth, H .  ''The Publ ic/Private 
Distinction and the Right to Development in I nternational Law" (1 992) A YIL 1 90 ;  Pateman, C. "Feminist Critiques of the Public/Private 
Distinction" in Gaus and Ben (ibid n 1 6) at 281 ff; Naffine,  N. "Sexing the Subject of Law" in Public and Private in Feminist Legal 
Debates, Margaret Thornton (ed) , Oxford University Press , 1 995, 1 8  at 24. 

1 9 Horwitz, M .  "The History of the Publ ic/Private Distinction" ( 1 982) 1 30 University of Pennsylvania Law Review 1 423.
20 Romany, C.  "Women as Aliens: A Feminist Critique of the Public/Private Distinction in International H uman Rights Law" ( 1 993) 

Harvard Human Rights Journal 87 at 1 07 (pointing out that the need to respect an ind ividual's privacy later developed into the need to 
resist totalitarianism). 

2 1  Charlewsorth, H. "The Public/Private Distinction and the Right to Development in International Law" ( 1 992) A YIL 1 90 at 1 91 (pointing 
out that the distinction in international law is different from Locke's distinction, above) . 

22 Knop, K. "Re/Statements: Feminism and State Sovereignty in I nternational Law" ( 1 993) 3 Transnational Law and Contemporary 
Problems 293 at 330. 

23 Charlesworth, H. The Boundaries of International Law, Manchester University Press, Manchester, 2000, at 621 ff. 
24 Koskenniemi ,  M. From Apology to Utopia: The Structure of International Legal Argument, Finnish Lawyers' Publishing , Helsinki , 1 989

at 21 4ff. 
25 Walker, K. "An Exploration of Article 2(7) of the United Nations Charter as an Embodiment of the Publ ic/Private Distinction in

I nternational Law" (1 994) New York Journal of International Law and Politics 1 73 at 1 79ff. 
26 Barbara Stark makes this point in "The "Other" Half of the I nternational Bil l  of Rights as a Postmodern Feminist Text" in Dallmeyer 

(ed) ,  Reconceiving Reality: Women and International Law, American Society of I nternational Law Studies in Transnational Legal  
Policy, No 25,  1 993 at 1 9 . See also Wright, S .  "Economic Rights and Social Justice: A Femin ist Analysis of Some I nternational 
Human Rights Conventions" ( 1 992) 21  A YBIL 241 .  

27 Kim, N .  "Towards a Feminist Theory of Human Rights: Straddling the Fence Between Western Imperialism and Uncritical Absolutism"
(1 993) Columbia Human Rights Law Review 49 at 69ff. See also Funder, A. "De Minimus Non Curat Lex: The Clitoris, Culture and 
Law" ( 1 993) 3 Transnational Law and Contemporary Culture 41 . 

28 Rhode, D.  "Feminism and the State" (1 994) Harvard Law Review 1 1 81 at 1 1 87 (arg uing that what constitutes publ ic and private is 
ultimately determined by the state and furthermore, the two spheres influence each other). 

29 See the five reasons why the distinction should be maintained in feminist theorising by Engle, K.  "After the Col lapse of the 
Public/Private Distinction: Strateg izing Women's Rights" in Dallmeyer, D. (ed) Reconceiving Reality: Women and International Law, 
The American Society of International Law, Washington ,  1 993 at 1 47) .  

30 Higgins, T. "Reviving the Public/Private Distinction in Feminist Theorizing" (2000) Chicago Kent Law Review 847 passim.
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Transcending the Publ ic/Private Distinction : Non-State Actors and Private Harm 
A sign ificant aspect of the publ ic/private d istinction in international law is  that international law 
trad itional ly has not concerned itse lf with the activity of non-state actors and therefore does not 
regu late those non-state actors who perpetrate violence against women in the 'private' sphere. 
Even thoug h acts of violence may be perpetrated against women i n  the 'private' realm,  the state 
may be held accountable for this harm if it can be shown that the state fai led to protect its female 
population from harm.  The decision of the I nter-American Court of H u man  Rights in Velasquez 
Rodriguez31 is instructive on this point .  This case concerned the 'd isappearances' of government
opponents in Honduras in 1 98 1 . The Court found that Honduras has violated (inter alia) Article 
1 ( 1 ) the American Convention on H uman Rights, obl ig ing Honduras to ensure that Mr Velasquez 
could freely and fu l ly enjoy h is h u man rights under the Convention . S ign ificantly, the Court 
emphasised that a lthoug h violations of human rights by private persons or un identified persons are 
not d i rectly imputable to a state: 

' [such acts] can lead to international responsib i l ity of the State, not because of the act itself, 
but because of the lack of due d i l igence to prevent the violation or to respond to it as 
requ i red by the Convention ' . 32 

States have an obl igation to respond to potential violations of human rights, and are requ i red to : 
'organ ise the governmental apparatus and , in general ,  a l l  the structures through wh ich 
publ ic power is exercised , so that they are capable of jurid ical ly ensuring the free and fu l l  
enjoyment of human rights . As a consequence of this obl igation ,  the States must prevent, 
investigate and punish any violation of the rights recogn ized by the Convention and,  
moreover, if possible attempt to restore the right violated and provide compensation as 
warranted for damages result ing from the violation ' . 33 (emphasis added) 

Rebecca Cook34 notes that because the Convention on the El imination of Discrimination against 
Women (CEDAW) uses the same word ing as the American Convention (both documents requ i re 
states 'to ensure' respect for human rights) , the reason ing in Velasquez can be appl ied when 
interpreting CEDAW.35 Principles of state responsibi l ity could also be extended to attribute 
conduct of such actors to the state where the state fa i ls to protect women from harm by private 
actors and pun ish perpetrators (for example, under the I nternational Law Commission 's Draft 
Articles on the Responsibility of States for Internationally Wrongful Acts) . 36 Another (perhaps more
theoretical) i l lustration of th is principle can be drawn from Fernando Teson's writ ings on (what he 
describes) the Kantian theory of international law.37 He suggests that a state should be held l iable 
for fa i l ing to criminal ise acts of violence against women because the fai l u re of the state to protect 
indiv iduals from violence with in  the fami ly constitutes a fa i lure to treat those individuals with the 
degree of d ign ity and respect requ i red a Kantian theory of international law. 38

I I .  THE FAI LURE OF STATE PROTECTION AND REFUGEE LAW 

While the notion of 'fa i lure of state protection' is largely a product of international human rights law, 
it is being incorporated into refugee law jurisprudence to extend asy lum to vict ims of 'private' 
violence .  39 The House of Lords recogn ised the appl icab i l ity of this principle in refugee law in the

31 28 ILM (1 989) 294 (Judgment of 29 July 1 988).
32 Paragraph [1 72] . Although the Court did find that M r  Velasquez disappeared at the hands of agents acting under the cover of public 

authority, the Court did emphasise, at Paragraph [ 1 82] ,  that it would have come to the same conclusion if Mr Velasquez had 
d isappeared at the hands of a private non state actor. 

33 Paragraph [1 66]. 
34 Cook, C .  "State Responsibility for Violations of Women's Human Rights" ( 1 994) 7 Harvard Human Rights Journal 1 25 at 1 53.  
3 5  It is worth noting that the Commission on the Elimination of Discrimination against Women General Recommendation Number 1 9  

asserts that 'states may also be responsible for violations for private acts if they fail to act with d ue di l igence to prevent violations of 
rights or to investigate and punish acts of violence , and for providing compensation' (CEDAW Recommendation Number 1 9  GAOR 
47th Session Supp No 38 A/47/381 1 992 (this is to be contrasted with the General Assembly Declaration on Violence against Women 
(DEVAW), asserting responsibil ity regardless of whether violence is perpetrated by the state or non state actors see Article 2(1 )(b) 
and 2(1  ) (c) of DEVAW) . See also X and Y v  The Netherlands 91 Eur. Ct . H .  R (ser A) ( 1 985). 

36 Romany,  C. "Women as Aliens: A Feminist Critique of the Public/Private Distinction in I nternational Human Rights Law" ( 1 993) 6 
Harvard Human Rights Journal 87 at 1 1  O and 1 1 3 , referring to the then UN Draft Code of State Responsibi lity. 

37 See Teson, F. "The Kantian Theory of International Law" ( 1 992) 92 Columbia Law Review 53. 
38 Teson , F. "Feminism and International Law" ( 1 993) Virginia Journal of International Law 647 at 660. 
3 9  This trend has been highl ighted by Anker, D. in "Refugee Law, Gender and the Human Rights Paradigm" (2002) Harvard Human 

Rights Journal 1 33ff. It should be noted however that this principle is adopted with slight variation: in international human rights law 
the purpose of the concept is to hold the state responsible for the acts of the non state agent, whereas the goal in refugee law is to 
provide surrogate protection to individuals fleeing states that fail to provide protection . 
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1 999 decision ,  Islam v Secretary of State for the Home Department; Regina v Immigration Appeal 
Tribunal and Another; ex parte Shah. 40 The H igh Court of Austral ia affi rmed the approach of the 
House of Lords in Minister for Immigration and Multicultural Affairs v Khawat1 ( 'Khawar) ,  holding 
that the fa i lure of the state to protect the female popu lation from domestic violence can constitute 
persecution under the 1 95 1  Convention Relating to the Status of Refugees (the 'Refugee 
Convention ' ) .  Previously, claims for asylum by women on the basis that they had been subject to 
domestic violence largely went unnoticed because domestic violence was considered a 'private 
harm' .42 

These two decisions are also sign ificant because they both recogn ise that women can constitute a 
' particu lar socia l group' u nder Article 1 A of the Refugee Convention - a particu larly s ign ificant 
development g iven that Article 1 A of the Refugee Convention does not expl icitly recognise gender 
as an attribute upon wh ich an  ind ividual may fear persecution .  These decisions affirming La Forest 
J 's  obiter dictum comments in Canada (Attorney General) v Ward, 43 where H is  Honour identified 
the touchstone for 'social  g roup' ground in 'anti-d iscrimination notions' that can be located in 
international human rig hts law.44 

The House of Lords Decis ion : Islam; Ex parte Shah 
The 1 999 House of Lords  decision Islam; ex parte Shah45 concerned two Pakistan i  women whose 
appl ications for asylum in the Un ited Kingdom had been rejected .  They argued that they feared 
persecution in Pakistan because they had been the vict ims of domestic violence. Both appl icants 
also feared that if they were returned to Pakistan ,  they wou ld be accused , charged and pun ished 
for adu ltery under sharia law. In the landmark decision ,  the Law Lords (per Lord Steyn ,  Lord 
Hoffman ,  Lord Hope of Craighead and Lord H utton ,  Lord M i l lett d issent ing) affi rmed Canada (AG) 
v Ward46 and recogn ised that women such as Mrs Shah and Mrs Islam belong to a 'particular
social g roup' and that their fear was 'for the reasons of being a member of that social group.  Lord 
Hoffman (who provided the most detai led decision)  fou nd that the Refugee Convention was 
concerned with 'discrimination inconsistent with principles of human rights' . F ind ing that women in 
Pakistan d id constitute a ' social group'47 , H is Honour went on to find that d iscrimination ,  on the 
ground of being a woman ,  'offends against their right as human beings to equal treatment and 
respect' . 48 H is Lordsh ip  proceeded to find that the appellants d id have a basis for fearing 
persecution , as they suffered harm and the state fai led to protect them (making reference to the 
1 988 Gender Guidelines for the Determination of Asylum Claims in the United Kingdom, which 
provided that 'Persecution = Serious Harm + The Failu re of State Protection'49) .  I mportantly, 
violence or the fa i lure of state protection alone, wou ld not automatical ly constitute persecution -
the nature of the state's fai lure to protect members in the 'particular social group' must be 
d iscriminatory to found a claim of 'persecution ' .  

40 [1 999] 2 AC 629. 
41 [2002] HCA 1 4  ( 1 1 April 2002) .  
4 2  Mackl in,  A. "Cross Border Shopping for Ideas: A Critical Review of United States, Canadian, and Austral ian Approaches to Gender

Related Asylum Claims" ( 1 998) 13 Georgetown Immigration Law Journal 24 at 49ff. See also paragraph [1 1 .23] of the Australian 
Law Reform Commission Report No 69 , "Equality before the Law" . 

43 [1 993] 2 SCR 689. · 

44 At 734. His Honour found that 'particular social g roup[s]' are those that are :  
a)  defined by an innate or unchangeable characteristic; 
b) groups whose members voluntarily associate for reasons so fundamental to their human dignity that 

they should not be forced to forsake the association; and 
c) associated by a former voluntary status, unalterable due to its historical permanence. (at 740) 

In this first category, La Forest J made reference to, inter alia, gender. 
45 [1 999] 2 AC 629. 
46 [1 993] 2 SCR 689 at 740.  
47 drawing upon the finding of the United States Board of Immigration Appeals in In re Acosta 19 l&N Dec 21 1 in which it was stated that 

a social group was one disting uished by: 
'an immutable characteristic that is either beyond the power of an individual to change or that is so fundamental to his identity or 
conscience that it ought not to be required to be changed . '  ( 1 9 l&N Dec 21 1 at 232) 
48 See note 4 7 
49 See page 5 of these guidelines. These guidelines were published by the Refugee Women's Legal Group in July 1 988. A new set of 

guidelines has been issued (see note 66 below) 
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Decision of the H igh Court of Austral ia in Khawar 
Simi lar  facts arose for consideration before the H igh  Court of Austral ia in Minister for Immigration 
and Multicultural Affairs v Khawar5°. There the majority of the H igh Cou rt (per Gleeson CJ , 
McH ugh and Gummow JJ and Kirby J ,  Cal l inan J d issenting) affirmed the d ecision in Islam; ex 
parte Shah and found that the Refugee Review Tribunal should have considered evidence of the 
level of d iscrimination d i rected against women in  Pakistan .  This was necessary because the fai lu re 
of the Pakistan i  pol ice to enforce criminal laws may have amounted to persecution .51 Ch ief Justice 
Gleeson found that the toleration and condon ing of domestic violence by the local pol ice in  
Pakistan ,  and the fai lure of  the state to prosecute the offenders of  such violence provided a reason 
why the respondent wou ld have a wel l-founded fear of continu ing persecution .52 The Chief Justice 
also affi rmed that women can constitute a particu lar social group .  53 McHugh and Gummow JJ 
fou nd that 'the persecution in question l ies in the d iscriminatory inactivity of state authorities in not 
respond ing to the violence of nonstate actors . Thus, the harm is related to , but not constituted by 
the violence. ' 54 Kirby J made reference to a number of international treaties and decisions in 
common-law jurisd ictions .  He noted that the ICCPR and CEDAW requ i re that women be treated 
equal ly before the law, and that state-sponsored d iscrimination by the state is unacceptable. 
C it ing Canada (Attorney General) v Ward55 with approval ,  Ki rby J found that persecution need not 
emanate from the state. As La Forest J stated in Ward, at the time the Refugee Convention was 
drafted , the very people it had in mind was people who are not afforded protection by the state . 56 
Cit ing the criteria enunciated by the New Zealand Refugee Status Appeals Authority in Refugee 
Appeal No 7142719957 , the state is i nvolved in persecution when it is either: 

a) committed by the state concerned
b) condoned by the state concerned
c) tolerated by the state concerned
d )  not condoned or not tolerated but nevertheless not prevented because the state either 
refuses or is unable to offer adequate protection. 58 (emphasis added) 

Subseq uent Application of Khawar. SDA V and SBBK 
The pri ncip les appl ied in Khawar have been further appl ied in two subseq uent Federal Court 
decis ions concern i ng feared persecution on the basis of domestic violence .  The Federal Court 
decision ,  SBBK v Minister for Immigration and Multicultural Affairs, 59 concerned a woman who 
cla imed to have been subject to domestic violence in I ran .  On occasions she was beaten th ree 
times a day and sexually assau lted . Tamberl in J (the primary judge)60 adopted the views of Kirby J 
in Khawar, stating that: 

'that the RRT [Refugee Review Tribunal] had d ismissed , without any consideration ,  the 
possib i l ity that the appl icant could be a member of a particular social g roup wh ich may be 
e ither women in  I ran or d ivorced women in  I ran . . .  Furthermore ,  the RRT decision does not 
make a determination as to the avai labi l ity of protection by the State or State agencies 
against violence or th reatened violence to women in l ran . '61 

The judge found that a lthough the appl icant had received pol ice assistance to access her son and 
divorce her husband,  these acts do 'not take into account the possibi l ity that she may again be 
severely assaulted by her husband without the protection of the State or State agents if she and 

50 [2002] HCA 1 4  ( 1 1 April 2002) . 
51 Paragraph [77] per McHugh and Gummow JJ (considered below).
52 Paragraph [29]
53 Paragraph [35]
54 Paragraph [87] 
55 [ 1 993] 2 SCR 689 (see above)
56 [ 1 993] 2 SCR 689 at 7 1 7 .  
57 Unreported, New Zealand Refugee Status Appeals Authority, 1 6  August 2000 a t  [60] (decisions of RPG Hains Q C  and L Tremewan) . 
58 

Paragraph [1 1 4] .  Cal l inan J dissented and agreed with Hi l l  J (who also dissented in the Ful l  Court of the Federal Court in this case at 
(2000) 1 01 FCR 501 at 504[1 OJ), who found that persecution requires the "doing of a deliberate act, rather than inaction" (at 
Paragraph [1 49]) . His Honour also considered that a finding that women,  or "half of the humankind" of a country, were members of a 
"particular social group" would result in too broad a category. See genera l ly also Bacon,  R. and Booth , K. "Case Note: Persecution by 
Omission :  Violence by Non State Actors and the Role of the State under the Refugee Convention in Minister for Immigration and 
Multicultural Affairs v Khawar" (2002) 24 Sydney Law Review 584. 

59[2002] FCA 565 ( 1 0  May 2002) per Tamberlin J .
60 This decision was appealed on other grounds in SOA V v Minister for Immigration and Multicultural and Indigenous Affairs; Minister for 

Immigration and Multicultural and Indigenous Affairs v SBBK [2003] FCAFC 1 29 (1 3 June 2003). 
61 Paragraph [29] 
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the chi ld are returned to l ran ' .62 Tamberl i n  J stressed that persecutory conduct occurs where 
states are so inactive in protecting individuals that their i naction is d iscriminatory.63 

SDA V v Minister for Immigration and Multicultural and Indigenous Affairs64 concerned a woman
who had married in  I ran in  about 1 987 or 1 988. Her husband wou ld physical ly and psycholog ical ly 
abuse her. She left I ran i n  January 2001 , without her h usband's consent. Von Doussa J fou nd 
that the Refugee Review Tribunal 's finding that the appl icant d id not belong to a 'particular socia l  
g roup' was 'plain ly wrong'  in l ight of the decision in Khawar. H is Honour confirmed that the 
appl icant had not received the benefit of state protection in  I ran .  On the second occasion that she 
made a complaint to the pol ice (after having withd rawn her first complaint) , the pol ice took no 
action because her husband's employer had bribed the authorities to ignore her complaint. 65 

Gender as a Separate Ground for Feared Persecution? 
With the recogn ition that women can constitute a 'particular social group' and the publ ication of 
gu idel i nes to assist decision makers in relation to gender issues in asy lum claims66 there is 
perhaps no need for the refugee defin ition be amended to include gender as a separate g round 
(either in the Migration Act  1 958 (Cth) or in the Refugee Convention itself) . 67 Wh ile women can 
frame their arguments in terms of their membership in  a ' particu lar social g roup' there sti l l  remains 
the question whether cla ims are best su ited to this category or the other categories recogn ised 
under the Refugee Convention ,  such as race, national ity , rel ig ion or pol itical opin ion . As many 
commentators have suggested , an individual 's opposition to certain social practices or 
institutional ised d iscrimination can be conceived as a pol itical activity.68 Crawley argues that an 
ind ividual 's actual or imputed pol itical opin ion is general ly a more appropriate basis to fou nd a 
cla im than gender, except in cases where gender is an integral component of the persecution 
(such as, for example, instances involving female genita l muti lation) .  However she warns against 
the overuse of the 'pol itical opinion' ground because th is may further entrench the tradit ional 
'publ ic' preoccupation of refugee law and stifle fu rther developments recogn is ing gendered 
experiences of persecution . 69 

Broaden ing the Scope of the Category "Membersh ip of a Particular Social Group" 
While domestic violence is the only form of gendered harm to be recogn ised under the notion of 
'fa i lure of state protection '  there is scope for the reason ing in Khawar to extend to cover other 
instances of gendered 'harm' , such as female genital muti lation (as has been recogn ised , for 
example , in the Un ited States in In re Kasinga)7° , sexual s lavery71 , trafficking ,  steri l isation72 and the

6 2  Paragraph (35]. 
63 Paragraph [34]
64 [2002] FCA 1 022 (26 August 2002) 
65 [2002] FCA 1 022 (26 August 2002) , Paragraph [2 1 ] . 
66 The "Guidelines on Gender Issues for Decision Makers" was issued in July 1 996 by the Department of Immigration and Multicultural  

Affairs, and acknowledges at Paragraph [4.33] that women may constitute a socia l  group (noting however that at the t ime,  no court or 
tribunal had recognised th is in practice). These guidelines are republished in the 1 997 Special Issue of the International Journal of 
Refugee Law (Annex I ,  at 1 95ff) (also available on line at  ) .  Canada ,  the 
United States and the United Kingdom have also adopted guidelines. Canada was the first to issue such guideliens (the current 
version is available onl ine at   The United States' "Considerations for 
Asylum Officer Adjudicating Asylum Claims From Women" were issued in May 1 995 (a copy is avai lable on l ine at 

 Extensive guidelines were issued in November 2000 in the  United Kingdom 
(see  ) . (All web sites were accessible on 1 August 2003) . 

67 See the Austral ian Law Reform Commission Report No 69, "Equality before the Law'' at para [1 1 .30] (observing also that it would be
difficult to obtain international consensus on this point) ; see also Mackl in ,  A.  "Refugee Women and the Imperative of Categories" 
( 1 995) 1 7  Human Rights Quarterly 2 1 3  at 257ff (an citations therein) . Although specific enumeration of gender persecution would go 
towards proper recognition of gender based persecution (see Macklin at 306) there are perhaps persuasive jurisprudential reasons 
against such an amendment. I n  the context of the Canadian provisions ,  Mackl in argues that such an  amendment may lead to 
Canada's progressive jurisprudence being disregarded as 'different'. 

68 Mackl in ,  A. "Refugee Women and the Imperative of Categories" ( 1 995) 17 Human Rights Quarterly 21 3 at 260. 
69 Heaven, C.  Refugees and Gender: Law and Process, Jordans, Bristo, 2001 at 77.
70 21 I & N Dec 357 . 
71 Raghu ,  M. "Trafficking of Thai Women and the United States Asylum Law Response" ( 1 997) Georgetown Immigration Law Journal

1 45 
72 See Brown, T. "Forced Abortions and Involuntary Sterilization in China: Are the Victims of Coercive Population Control Measures 

Eligible for Asylum in the United Sates" ( 1 995) 32 San Diego Law Review 745 and Gomez, A. "The New INS Guidelines on Gender 
Persecution:  Their Effect on Asylum in the United States for Women Fleeing the Forced Sterilization and Abortion Policies of the 
People's Republic of China" ( 1 996) North Carolina Journal of International Law and Commercial Regulation 621 (both articles argue 
that the administration of the 'one child policy' in China constitutes persecution and that women subject to this policy should be 
entitled to asylum in the United States). 
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fai lure of women to conform to government gender-specific laws.73 Expanding the scope of the 
'social g rou p' ground wil l  not necessari ly open the 'floodgates' to claims. Not every woman from a 
cou ntry wh ich practices such d iscrimination wil l  necessarily be recogn ised as a refugee. An 
appl icant would sti l l  need to establ ish that she actually feared persecution (ie had a wel l-founded 
fear  accompan ied by anticipated serious harm in circumstances where the state has fai led to 
protect the female population) .  Furthermore ,  other recogn ised grounds in the Refugee Convention 
(ie race , pol itical opin ion,  rel ig ion) are themselves expansive categories and potentia l ly apply to an 
indeterminate number of individuals.  In add ition , as Crawley74 notes , arguably not al l  women in  a 
country which fa i ls to protect its female popu lation from harm wil l  necessari ly experience 
d iscriminatory policies the same manner - much may depend on the ind ividual 's socio-economic 
circu mstances. 

Conclusion 
The femin ist critique of the publ ic/private d istinction in  international law has exposed , and wil l  
contin ue to expose, areas of i nternational law that do not adequately address the issues and 
concerns of women .  Gendered harm in the 'private' sphere is one such area that has been 
exposed to the femin ist crit ique and has resu lted in  the acknowledgement that states can be held 
responsible for their fa i lure to prevent harm occasioned in the 'private' sphere (wh ich can be 
ach ieved th rough for example the enactment and enforcement of criminal sanctions) . 
U nfortunately, however, a large number of the world's women l ive in states which do not seek to 
prevent gendered harm in the private sphere. The jurisprudence of international refugee law in  a 
number of jurisd ictions has responded to th is real ity , and extends international legal protection to 
female victims of domestic violence who flee states that fa i l  to afford them any protection th rough 
publ ic i nstitutions .  It is envisaged that the reason ing in Khawar and similar decisions wi l l  g radual ly 
be appl ied to recognise a range of acts states wil l  be requ i red to prevent from being perpetrated 
against women .  Such recogn it ion is perhaps inevitable if refugee law is to address the real issues 
and concerns of a large number of the world 's women.  

7 3  Graves, A. "Women in Iran :  Obstacles t o  Human Rights and Possible Solutions" ( 1 995) 5 American University Journal of Gender, 
Social Policy and the Law 57 (discussing the United States decision , Fatin v Ins [1 2 F .  3d 1 233 (3d Cir. 1 993] which concerned 
" Iranian women who refuse to conform to the government's gender specific laws and social norms" [at 84]) .  

7 4  Crawley, H .  Refugees and Gender: Law and Process, Jordans, Bristo, 2001 a t  73. 
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Women and the International Law of Self-Determination 
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The i nternational law of self-determination asserts that "a l l  the peoples" have the right to self­
determination ,  al lowing them to freely determine their own pol itical status and pursue their 
economic, social and cultu ra l  development. 1 The text of the law therefore permits and supports the 
participation of all in the ach ievement of self-determination , yet many nations practice a pol icy of 
oppression towards the female members of their society who form a sig n ificant part ,  and often the 
majority, of "al l the peoples". The al ienation of women has been ach ieved through keeping the 
voices of women muted , principal ly by exclud ing them from representative positions of i nfl uence 
and power. Women are therefore effectively d isengaged and barred from d irectly participat ing in 
processes that wou ld al low them to exercise their wi l l  as part of "al l  the peoples", or more 
d isturbingly as people at a l l .  

One of the most recent and publ ic examples of the exclusion of women from positions of power 
was the composition of the interim government of Afghan istan that operated from 200 1 -2002 . The 
Admin istration ru led for six months to establ ish a traditional g rand counci l  (Loya Jirga) that would 
then select a larger representative reg ime to govern for a further two years whi le an election 
process is developed . Out of the 30 positions open to the Afghan people to serve on the interim 
government, only 2 positions were held by women,  Dr.  S ima Samar (Deputy Prime M in ister and 
Women's Affairs) and Dr. Suhai la Sedd iq i  (Public Health) .  One of the justifications for the war in 
Afghan istan by US forces and their a l l ies was g iven as an opportun ity to r id Afghanistan from the 
Tal iban reg ime,  a ru l ing power that forced women to l ive behind closed doors , purely with in  the 
private sphere separated from domain of men : pol itics , paid work and education .  Now that the 
Tal iban has been d ismantled surely the next step in  emancipat ing women is to guarantee their 
participation with the govern ing body of Afghan istan . A ru l ing power that al lows women to remain 
unrepresented with in a central government body wi l l  undoubted ly perpetuate the past treatment of 
this part of "al l the peoples", si lencing their voices and excluding them d i rectly from the process of 
self-determination .  

Over the last ten years there has been an i ncreasing volume of work produced by femin ist scholars 
d i rected towards critiqu ing this dominant trend of interpreting the international law of self­
determination in l ine with views that mainta in the supremacy of a patriarchal and state-centric 
social structure,  u ltimately opposed to women achieving substantive equal ity . The work of femin ist 
writers has not only drawn attention to the gender bias inherent in the international formu lation of 
the right to self-determination itself, but has also offered detai led analysis of how women have 
been systematical ly iso lated from participating with in the decision-making processes and 
interpretation of the right on a domestic level and on an international level .  

Femin ist scholarship has attributed the ousting of women from the process of self-determination to 
many key themes that are found with in both the domestic and the international psyche. The main 

1 Common Article 1 of  the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and 
Cultural Rights: 

1 .  All peoples have the right to self determination. By virtue of that 
right they freely determine their political status and freely pursue 
their economic, social and cultural development. 

Approved by the General Assembly in 1 966 and entered into force 1 976. Hereinafter ICCPR and ICESCR. 
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issues that have been d iscussed concern the effective barring of women from the "publ ic" (national 
and i nternational) sphere, the reluctance of the international commun ity to ackn owledge the rights 
of women and the current widespread view that places women who do participate in the self­
determination processes with in a role that is cond itional and expendable. Femin ist work has also 
focused on a reth inking of the interpretation of the international law of self-determination to 
consider the possib le way ahead to meet the practical needs of both men and women by widening 
the focus of self-determination to take i nto accou nt a more integrated approach towards economic 
and cu ltura l  issues rather than purely focusing on political aspects of the right. 

Self-Determination in  the Publ ic Sphere Away From the Reach of Women 

The exclusion of women's voices and experiences from the decis ion-making process is d i rectly 
l iked to their exclusion from the publ ic sphere in genera l .  Without the opportun ity for women to 
participate in the publ ic sphere of pol itics and education women remain mute, marginal ised and 
ultimately u nable to contribute to the process of self-determination . Femin ist theory has been used 
to ident ify possibi l it ies for change by taking women seriously and by exposing the "si lences" 
inherent in the fundamentally skewed nature of international law.2 One of the main identified 
causes for the si lences has been the conta inment of women with in  the private sphere whi le 
international law is deemed to be the property of the publ ic (male heterosexual )3 sphere :  "Modern 
international law rests on and reproduces various d ichotomies between publ ic and private spheres , 
and the "publ ic" sphere is regarded as the province of i nternational law."4 A strik ing example of 
women's  exclusion from the public sphere can be found in the low level of female involvement 
with in  the i nternational legal system's organ izational and normative structures. 

Organ izational structures are perceived to perpetuate male dominance by cont inual ly creating and 
reflect ing a male perspective of the world . As states and international organ isations are the primary 
subjects of international law, women's participation with in  them wi l l  ensure that thei r  voices are 
l ikely to be heard .  Yet power structures within state governments impede women's participation ,  as 
they are "overwhelmingly mascu l ine" . 5- As a result, women are either unrepresented or 
underrepresented with in the national and g lobal decision-making processes.6 When women are 
g iven a role with in an organ ization it is comparatively insign ificant and subord inate in comparison 
to that of their male counterparts .7 Femin ist scholars thus argue,  that within the UN itself where the 
achievement of near un iversal membership is commended as a major success, this push for 
un iversal ity does not extend to women's participation in decision-making . 8 

The invisibi l ity of women is especial ly evident with in the bodies that perform special functions 
regarding the creation and progressive development of international law such as the ICJ , 9 and UN 
human rights bodies . 10- The s ingle committee that contains all women members (CEDAW) , thus
provid ing women with an opportun ity to  participate with in the  decision-making process has  been 

Hilary Charlesworth, Christine Chinkin and Shelley Wright, 'Feminist Approaches to I nternational Law' ( 1 99 1 )  85 American Journal of 
International law 6 1 3  at 61 5 .  
Any further references to "male" are intended to refer only to  the heterosexual Western male subject, as it is this subject that is 
envisioned by international law and al l who do not resemble him are confined to a fixed subordinated position enforced by dichotomies 
and perceived as the 'other', less than equal and oppressed. Wayne Morgan 'Queering International Human Rights Law' in Stychin & 
Herman (eds) Sexuality In The Legal Arena (2000) 208. 
See note 2 ,  at p625. 

5 See note 2 ,  at p622. 

6 I n  March 1 991 , women headed their country's government in 4 of the 1 59 member states of the UN.  In mid 1 989 at a cabinet level 
only 3 .5% of the ministries in 1 55 countries were held by women, and 99 nations had no women ministers. UN Dept. of Public 
Information, United Nations Focus: Women in Politics: Still the Exception? (November, 1 989). Cited in Ibid, n . 56 .  

7 See note 2 ,  at  p622.  
8 See note 7 ,  at  p622.  
9 See note 2 ,  at p623. 
10  I n  1 991  (and previously 1 989) there were a total of  13  women out  of  90 "independent experts" within the UN human rights system , 

excluding the membership of the Convention on the El imination of Discrimination Against Women ("CEDAW") Committee. A break down 
of these figures indicate that there were only 2 women out of 1 8  (members) on the Economic, Social and Cultural Rights Committee , 1 
out of 1 8  on the Committee on the Elimination of Racial Discrimination, 2 out of 1 8  Human Rights Committee, and 2 out of 1 0  on the 
Committee Against Torture. The subcommission on the Prevention of Discrimination and Protection of Minorities has 6 women out of 26 
members. Andrew Byrnes, 'The "Other" Human rights Treaty Body: The Work of the Committee on the El imination of Discrimination 
Against Women' ( 1 989) 14 Yale Journal of International law 1 ,  8, n .26. Cited in Ibid, p 624, n .67. 

2 5  



heavily criticised for its "disproportionate" representation of women by the UN Economic and Social 
Counci l . 1 1  As a resu lt of th is criticism femin ist writers assert that any efforts to increase the 
representation and effective or real participation of women within the UN are continual ly being 
undermined whi le the common dominance of men throughout al l levels of state governments and 
with in international organisations "goes unremarked" . 1 2  

The continual marg ina l isation of women to positions devoid of power has been identified by 
femin ist scholarsh ip  as a result of the implementation and enforcement of the constructed 
pub l ic/private d ichotomy, wh ich exists to exclude women from al l  levels of decision-making with in 
domestic and international organ isations and therefore operates to prevent women from 
participating with in the process of self-determination .  Without women being able to participate in 
decision making at the same level as men , women wi l l  never be acknowledged as crucial and a 
legitimate part of "al l  the peoples" . 

Self-Determ ination as a Choice for Women Between National ist Agendas and Women's 
Equal ity 

One of the tensions in movements for self-determination is associated with a decision many 
women have to make either to commit their fu l l  support and efforts to national ist movements for 
self-determination or to abandon the national ist agenda in an effort to fight for the recogn it ion of 
women's formal equal ity . The struggle of the Palestin ian women h igh l ights this tension. 

Palest in ian women have maintained various  prominent positions and roles in the struggle for self­
determination throughout their involvement within oppositional movements and international 
campaigns against external occupation . 1 3 Although the efforts of these women have been of g reat 
importance to the national cause,  their accompl ishments have not been formal ly acknowledged . 1 4 
After the 1 967 war Palest in ian women in the West Bank and Gaza came together to resist I srael i  
occupation and were at times imprisoned . 1 5- S ince this time the Palest in ian femin ist movement has 
formed amongst the u rban and midd le class intellectuals 16 . 

Recogn ition and encouragement of the women's organ ization was eventual ly g iven by the 
intifada. 17 The intifada also caused the Palestinian women to commence their struggle for equa l ity
by ousting some of the trad itional social re lationships ,  women's dependence on men ,  trad itional 
bel ief structures and the activities/roles that were forced u pon them by society. 1 8 As a resu lt 
women engaged in roles with in the intifada that were usually reserved for men . 1 9- I n  contrast to the 
progress of the women with in  the intifada the imagery used to commun icate their  role with in 
"nation-bu i ld ing" was deeply entrenched with in stereotypes depicti ng women as maternal fig u res of 
the nation or heroic mother types protecting their sons from Israeli atrocities .20 Despite these 
setbacks the participation of two Palest in ian women in the peace talks of 1 99 1 -92 brought the 
women's movement into the "mainstream" of pol itics that was un ique to the world . 21 

Wh i le the Palest in ian women had made exceptional ach ievements within the traditionally defined 
publ ic sphere of the male through their pol itical involvement in  the struggle for self-determination ,  

1 1  
See note 2,  at p624. 

12  
See note 2,  at p624. 

13 
L. Brand , Palestinians in the Arab World: I nstitution Building and the Search for a State, New York, Columbia University Press, ( 1 988) 
1 96 203. Cited in Hilary Charlesworth and Christine Chinkin, The Boundaries of I nternational Law: A Feminist Analysis, Manchester 
University Press, Manchester, UK (2000)1 56 ,  n . 1 97.  

14 See above, note 1 3 , at 1 56.  
1 5 C. Cervenak, 'Promoting inequal ity: gender based discrimination in UNWRA's approach to Palestinian refugee status', ( 1 994) 16

Human Rights Quarterly 300, 361 . Cited in Ibid, p 1 57, n .  1 99 .  
16 

N.  Abdo ,  'Women of  the  intifada: gender, class and  national l iberation' (no.4 1 991 ) 32  Race and Class 1 9 , 32 .  Cited in Ibid at 1 57 ,  n .  
202 . 

17 
See note 1 6 ,  at p1 57. 

1 8 C. Cervenak, 'Promoting inequal ity: gender based discrimination in UNWRA's approach to Palestinian refugee status', ( 1 994) 16 Human 
Rights Quarterly 300, 362 3. Cited in Ibid at 1 57,  n. 203. 

1 9 See note 1 8 , at p1 57
20 

See note 1 6 ,  at p1 57 ,  n. 204. 
2

1 See note 1 6 ,  at p1 57. 
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women's continued pol itical participation in the political process during a transition to a self­
governing Palestine was not assured .22 This was most probably due to the fact that the women 
refrai ned from d irectly challenging the patriarchal structures with in their society . 23 The end of the 
intifada also brought an end to the Palestin ian women's activism for equal rights. As the intifada 
gained ground in ach ieving independence, pressure was placed on women to g ive priority to 
upholding the un ification of the national ist pol itical struggle instead of breaking away to continue 
with their own separatist agenda for social justice .24- As a result on ly a few women were g iven 
token istic positions with in  the power structures of Palest ine.� The PLO leadersh ip's support for 
the rig hts of women u nder the CEDAW convention ,  only when they do not confl ict with Is lamic law, 
further i l lustrates the marg inal isation of women with in Palestine.26 The experiences of the 
Palestin ian women u ltimately demonstrates the wi l l ingness of the male dominated state to use 
women to serve as "fuel  for the national flame" , 27 on one hand and on the other an overwhelming 
reluctance of national l iberation movements to move towards the extinguishment of gender 
discrimination .  

A review o f  the experiences of the Palest in ian women a s  a case study i l lustrates one o f  the main 
issues h igh l ighted in the work of femin ist scholars, specifical ly the exclusion of women in general 
from the "al l  the peoples" requ i rement u nder the international law of self-determination .  The 
exploration of the Palest in ian women's struggle for not only the self-determination of al l  the 
Palesti n ian people but also women's own self-determination for substantive equal ity emphasises 
another key issue u nder the international legal system, the power of the publ ic/private d ichotomy to 
exclude women from achieving gender equal ity . 

Reth in king Self-Determination : What Should Our Priorities Be? 

The work of feminists on self-determination has also d iscussed the possibi l ity of reformulati ng 
international law to focus on the right to sustenance as the essentia l element of any mod ification of 
self-determination .28- This "right" is deemed as essential due to the fact that "the capacity of a 
people to exercise rig hts of self-determination in a pol itical sense is inextricably con nected to 
economic and cultural integration" . 29 Thus without the basics of the rights to existence in  the form 
of food , shelter, clean water and security of future subsistence there can be no assertion of civi l 
and pol itical rights as there wou ld be no "self' in either an individual or communal sense to be 
"determined" . 30 The reformulation of the right to self-determination so that it can assist i n  removing 
the h unger trap is extremely relevant to women,  as they are the largest group affected by the lack 
of sustenance worldwide.  

Femin i st scholars perceive the existing defin ition of self-determination as narrow and inadequate , 
due to its focus on the pol itical aspects of the right to the detriment of a more efficient integrated 
approach (as described above). 31 It is arg ued that self-determination cannot solely be based on 
princip les that confine the "self' with in physical concepts of territory, boundaries and pol itical 
institutions . 32 Femin ists argue that " [w]here pol itica l ,  economic and social institutions based on the 
requ i rements of mascul in ist and excessively patriarchal el ites are a l lowed to spira l  out of contro l ,  

22 See note 1 6 ,  a t  p1 58 . 
23 S. Dajani ,  'Between national and social liberation : the Palestinian women's movement in the Israeli occupied West Bank and Gaza

Strip', in T .  Mayer (ed .)  Women and the Israeli Occupation: The Politics of Change Routledge, London (1 994) 1 79,  42 . Cited in Ibid, p 
1 58 ,  n. 206. 

24 E. Kuttab ,  paper given at conference organised by the Gaza Centre for Human Rights, September 1 994. Cited in Ibid, p 1 58, n .  208.
25 I n  1 994, 1 woman judge out of a total of more than 30 judges was appointed to the Gaza jud iciary and only 1 

woman minister out of a total of 1 6  was appointed to the Palestinian Authority under the portfolio of social affairs. 
In  the 1 996 elections for the Palestinian Legislative Council 5 women and 83 men were elected, see above, note 
24, at 1 58 .  

26 See note 24 ,  a t  p 1 58. 
27 S Sharoni ,  ' Midd le East politics through feminist lenses: toward theorizing international relations from women's struggles', (1 993) 1 8

Alternatives 1 5 , see above, note 24, a t  1 59, n21 3.  
2 6  Christine Chinkin and Shelley Wright, 'The Hunger Trap: Women, Food and Self Determination' ( 1 993) 14 Michigan Journal of

International Law 262, at 264. 
29 See note 28, at p264. 
30 See note 28, at p264. 
31 See note 28, at p293.
32 See note 28, at p293.
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the first sufferers wi l l  be women and chi ld ren" . 33 Thus the needs and rights of the members of the 
group to food , shelter, clean water and a healthy environment, peace and a stable existence must 
be addressed as the first priority in defin ing the "self' with in self-determination . 34 The above 
reth inking and reformulation of the international law of self-determination offered by femin ists is 
extremely i nnovative and promises real  outcomes for both men and women who suffer due to the 
promotion of the right to self-determination as a civil and politica l  ideal instead of perceiving the 
rig ht in  terms of physical surviva l .  

Conclusion 

A review of femin ist works on the right to self-determination reveals a d iverse range of innovative 
theories that chal lenge international law's inherent exclusion of women's experiences. Femin ist 
scholars often express the same key issues in their analysis such as critiquing self-determination in  
terms of enforcement of the publ ic/private discourse, self-determination as a choice for women 
between national ist agendas and women's equal ity, and self-determination as a combination of 
civ i l ,  pol itica l  and economic, social and cultural rights. A review of the femin ist scholarsh ip  with in 
th is area also exposes opportunities for a reth inking of the right of self-determination to ensure that 
women wi l l  no longer remain si lent with in its provisions.  

3 3  See note 28,  a t  p294. 
34 See note 28,  at p294. 
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Reconciliation Business: 
Wom en and Citizenship in Australia1 

� 
Lynda Blanchard is the programme development officer for the Centre for Peace and Conflict 
Studies at the University of Sydney. Her current research interests centre around issues of cultural 
difference and social justice. She conducts interdisciplinary studies on topics ranging from non­
adversarial government practice to national and international perspectives on violence against 
women. As a teacher and educational consultant in Australia and Japan, she developed curricula, 
advised on policy formulation, and taught in prisons, schools and universities. She is co-editor of 
Managing Creatively: Human Agendas for Changing Times ( 1 996) and collaborated on Human 
Rights, Corporate Responsibility: A Dialogue (2000), Indigenous People in the Law in A ustralia 
(1 995) and Women, Male Violence and the Law (1 994). 

Lynda would l ike to dedicate this article to Jenn ifer l n kster 

I n  1 990 when I was visiti ng  the most northern part of Austral ia,  I had a conversation with a lawyer 
about a chal lenging case. It ra ised crucial questions about protection of the vulnerable -
specifical ly young Aborig ina l  women - and the admin istration of justice in Austra l ia. One of the 
most important questions seemed to me to be: 

How can ideas and ideals of h uman rig hts and citizensh ip  u nderp in  attempts to ach ieve 
reconci l iation and justice? 

Groote Eylandt sits off the far north coast of Austra l ia and is  home to a remote Aborig ina l  
community in Warnindi lyakwa country .  There is trad itional jurisd iction over al l  offences categorised 
as non-index crimes2 . Th is  precept is  in  keeping with I nd igenous commun ities' aspirations for self­
determination .  I n  the broader Austral ian context there appeared to be some understanding of 
I nd igenous admin istration of 'justice' .  However, when a 23-year-old man bruta l ised and murdered 
his 1 6-year-old wife,  the mainstream criminal justice system d id not accept the commun ity court 
decision . The perpetrator was found g u i lty u nder customary law and ,  i n  accordance with th is law, 
took a spearing in the th igh  and paid monetary compensation to the victim's fami ly .  Murder is  an 
index crime . The you ng man was retried in  a court on the mainland and sentenced to l ife 
imprisonment. The official criminal  just ice system was also attem pting to admin ister justice .  

We are left with the q uestion : Did the justice system a/so offer protection to vulnerable young 
women ? The other pertin ent question raised is :  Whose justice ' and justice ' for whom ? 
I n  the case of Groote Eylandt, the admin istration of 'justice' meant the I nd igenous commu nity lost 
not one, but two young citizens and a lso its rig ht to self-determination was seriously u ndermined . 

Citizenship impl ies rights and responsibi l ities. It is the right of i nd ividuals - includ ing the most 
vulnerable - to expect d ign ity , respect and non-violence from others .  It is also an I nd igenous 
community's right to govern themselves, inc luding applying  the ru le of law. There is  a 
responsibi l ity to adhere to protect ing such values.  

The interconnectedness of human rights and notions of citizenship can influence a flexible 
admin istration of justice to al low for both forms of protection - over cu lture and in  terms of personal 

1 This  article has also been published in :  Lansdowne, H and Dobell ,  M (eds) Women, Culture and Development in the Pacific, Canada:
CAP I ,  2001 . 

2 I ndex crimes denote eight classes of offences and incl ude murder, forcible rape , robbery, burglary ,  aggravated assault, larceny over a 
specified amount, arson and motor vehicle theft See Black HC, Black's Law Dictionary, 6th edition,  West Publishing Co. ,  St Pau l ,
1 990, a t  p771 . 
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security . Based on this principle, a goal of reconcil iation is to seek accommodation of d ifferences ,  
to  fi nd expressions of  a common citizensh ip .  
This article has two tasks: 

1 .  To conduct d ialogue about how ideas and ideals of human rights and citizenship u nderpin  
attempts to  ach ieve reconci l iation and  justice 

2 .  T o  describe the means o f  advocating citizenship in  conversation with I ndigenous women .  
Controversies about the meaning of  citizenship - includ ing d ifficu lties for vu lnerable groups to have 
their  voices heard - wi l l  also be addressed . 

Citizenship in Austral ia 

Make neighbours, not fringe dwellers: 
Make us mates, not poor relations 
Citizens, not serfs on stations 
'Aborig inal Charter of Rights' - Oodjaroo Noonuccal3

A map of Austral ia depicts over 360 I nd igenous language groups, six states and three territories. 
I nd igenous Austral ians4 comprise 2% of the popu lation - 350 OOO people of a total popu lation of
almost 1 8  mi l l ion - and are the most socio-economical ly impoverished group in  Austra l ian society . 
Over 50% of Aborig inal and Torres Strait Is lander peoples are on government benefits . Less than 
25% earn over $25 OOO as a yearly income . On ly 5% own their own home. I nd igenous chi ld ren 
d ie at th ree times the rate of non-I ndigenous ch i ld ren . I nd igenous young people are 27 times more 
l i kely to be incarcerated than their non- I ndigenous peers. An Aborig inal woman is more than 50 
t imes as l ikely as a non-Aboriginal woman to be in jai l . I nd igenous Austral ians d ie at six t imes the
rate of non- I ndigenous people. The averape l i fe expectancy for an I nd igenous woman is 20 years
less than other female citizens of Austral ia . 

Reconci l iation in Austral ia is about supporting our  I ndigenous cu ltu res. It's about righting wrongs ,  
yet there are no g uaranteed I nd igenous rights enshrined in the Constitution and Aborig inal  and 
Torres Stra it I slander peoples have never been offered treaties with governments . Cit izensh ip 
rights and responsibi l ities - including protection of  cu lture - demand that reconcil iation must go 
beyond governmental rhetoric towards practical responses to overcoming the d isadvantage 
experienced by I nd igenous Austral ians, particularly women . This process involves consu ltation ,  
negotiation and partnership ,  and impl ies d ialogue. These conversations about d ifference cross 
gender, cu ltural and national boundaries . 

I nternal ly ,  Austral ia took the in itiative for ten years of reconcil iation with the establ ishment of the 
Council for Aborig inal  Reconci l iation in  1 991 . The Federal Parl iament's Act establ ished the 
Counci l ,  with the aim to "promote reconci l iation ,  includ ing the fostering of a continu ing national 
commitment from governments at al l  levels to address Aborig inal  and Islander d isadvantage" . This 
Counci l  is comprised of I nd igenous and non- I nd igenous Austral ians from diverse backgrounds.  
Austra l ia had the courage to embark on a number of enqu i ries that, wh i le they might uncover 
shamefu l pol icies and conduct, would aim to seek truth and with it , remed iation and reconci l iation .  

Austral ia had seized the in itiative . I n  1 992 Prime Min ister Pau l  Keating acknowledged the 
d islocation and d ispossession of I nd igenous Austral ians and said , 

It is time to bring the d ispossessed out of the shadows, to recogn ise that they are part of 
us . . .  We simply cannot sweep injustice aside . . .  l mag ine if ours was the oldest cu lture i n  the 

3 Noonuccal 0,  My People, Jacaranda Press, Brisbane, 1 990. 

4 I nd igenous Austral ians comprise Aboriginal and Torres Strait Island peoples. There is widespread diversity within these groups and 
the major differences between these two groups of peoples are characterised by geography, cultural practices and their  histories of 
colonisation.  

5 ABS, 'Special Article: Aboriginal and Torres Strait Islanders A Statistical Profi le' ,  1996 Census, (1 996) Canberra: Austral ian Bureau 
of Statistics (ABS) ; Rintoul S, The Wailing: A National Black Oral History, Reed Books, Melbourne , 1 993, pp. 1 3 1 4 ;  Moreton
Robinson A, 'Wrestling Whiteness on the Journey to Truth, Justice and Reconciliation' ( 1 999) May/Issue 1 35 Graduate Women 
AFUW I nc. , Adelaide, pp . 1 1 1 2 . 
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world and we were told it was worth less . . .  l magi ne if we had suffered the injustice and then 
were blamed for it. . .  Gradual ly we are learn ing how to see Austra l ia through Aborig inal 
eyes, beg inn ing to recogn ise the wisdom contained in their epic story" .6 

Paul Keating also acknowledged "the report of the Royal Commission into Aboriginal Deaths in  
Custody showed , with devastating clarity, that the past l ived on in  inequal ity , racism and injustice" . 7

I n  the current atmosphere of political d ivisiveness on I nd igenous issues in Austral ia ,  restating 
ideals of citizenship is crucial .  In response to the Wik8 native tit le judgement, John Howard's
conservative government has taken a less sympathetic approach to the recogn ition of I nd igenous 
rights than perhaps any Commonwealth Government since the 1 967 referendum, which 
overwhelmingly supported I nd igenous representation in  census data col lection on Austral ian 
citizensh ip .9 A non-committal response to implementing  the recommendations of the 'Stolen
Generations' report1 0 - a comprehensive review of the impl ications for I nd igenous people of past
u njust government pol icies involving the forced removal of chi ld ren from their fami l ies - has 
h indered reconcil iation processes. The controversy over min ing i n ,  and around ,  trad itional 
I nd igenous heritage sites has attracted international concern . The recent emergence of Pau l ine 
Hanson's One Nation Party and the one mi l l ion voters Austral ia-wide who supported the Party's 
pol icies of racial intolerance ,  serves as a reminder that convincing Austral ians of the merits of 
recognis ing the doctrine of 'equal and d ifferent' in civi l society is d ifficult. 

Women 'speak in  language' of reconci l iation 

In her keynote address to the Austral ian Reconcil iation Convention , native Hawaiian attorney and 
Governor of Ka Lua, M i l i lan i Trask, commented that for many years the international commun ity of 
I nd igenous peoples had looked to Austral ia as a lead ing nation in the process of reconci l iation 
between I nd igenous and non- Ind igenous citizens. With regard to the Native Title Act, she 
d iscussed the provision to al low the pastoral ists to establ ish agreements with I nd igenous people to 
g ive them an opportun ity to work out solutions for their mutual economic benefit .  This Act 
extended the reservations conta ined in pastoral leases (however short l ived) in most parts of 
Austral ia that were in favour of I ndigenous people a l lowing them to enter leaseholds, erect 
temporary shelters and obtain food . The Native Title Act encompasses land rights and self­
determination for I nd igenous Austral ians and ideals of citizenship that include partnership with non­
I nd igenous citizens. However in closing , Trask referred to one of the key issues of contention 
arising from the amendments to the Act, the subord ination of I nd igenous voices to those of the 
pastoral ists : 

I regret to tel l  you that, in the international arena we now see that Austral ia returns to the 
dark days of its racist past. Is  there any other way to interpret the proposed amendments to 
native title? Or the preposterous Ten-Point Plan to Wik [wh ich] is a fundamental deprivation 
of the clauses and provisions of the I nternational Covenant on Civi l  and Political  R ights : in 
my estimation a clear violation of a covenant that Austral ia is a signatory to? 1 1  

I n  the context of a d iscussion of I nd igenous women's rights i n  the Asia-Pacific reg ion , the voice of 
a leading I nd igenous spokesperson from Hawai i  provides an interesting framework. 

6 Paul Keating, quoted in :  Rintoul S, The Wailing: A National Black Oral History, Reed Books, Melbourne, 1 993, at p 1 2 .  

7 Paul Keating, quoted i n :  Rintoul S, The Wailing: A National Black Oral History, Reed Books, Melbourne, 1 993, a t  p1 3 .  

8 Wik Peoples and Thayorre People v Queensland ( 1 997) 1 41 ALR 1 29 .  I n  its Wik ( 1 996) decision the  H igh  Court of Australia held 
that pastoral leases do not necessarily extinguish native title. The judgment supported the two groups of native title claimants, the 
Wik and the Thayorre Peoples who claimed that their native title had not been extinguished by the grant of pastoral leases over their 
land .  

Kymlicka W,  Multicultural Citizenship: A Liberal Theory of Minority Rights, Clarendon Press, Oxford , 1 995.  
1 0 The recent expression of regret by the Australian government over past wrongs to our Indigenous people made no mention of the 

'forced removal of children from their families'. 
1 1  Trask M, 'P lenary Session 2:  I ndigenous Self Determination' .  In Human Rights and Indigenous Australians Book 3,  produced by The

Council for Aborig inal Reconcil iation,  Canberra, 1 997, pp.24 29 at p29. 
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Mi l i lan i  Trask talks about a conceptual and strategic design for reconci l iation informed , in part ,  by 
Austra l ia's in itial steps towards reconcil iation and by her own Knuckamou l ie people. Four key 
elements were identified for a process of reconcil iation bolstered by citizenship ideals :  

1 .  repentance, 
2 .  recognition ,  
3 .  restoration and 
4. restitution .

I n itia l ly there needs to be explicit acknowledgment of  past wrong , who is  responsible, and of 
present ramifications in terms of personal suffering ,  deprivation and poverty: 'the purpose of an 
apology is not to shame anyone, but to establ ish an environment of equ ity so that al l  the parties 
can come together' .  Recognition of I nd igenous peoples' d iversity of cultural d ifferences - 'each 
and every clan and lang uage group' - as well as the importance of this contribution to the fabric of 
the broader diversified society is crucial .  Restoration is another sign post in the path to equal 
citizenship for I nd igenous people by restoring socia l ,  cu ltu ral and pol itica l structure ;  land (as much 
as possible) ; the h istory of I nd igenous habitation ;  and the voice of I nd igenous people in pol icy and 
polit ical decision-making . Restitution is a final  key component - 'making whole that which was lost' 
- as in providing h igh standards of service for health , education and housing ,  prog rams designed 
by I nd igenous people to meet I nd igenous peoples' needs .  

Mi l i lan i  Trask reminds us  that t he  right to self-determination for I nd igenous peoples i s  a means of 
uti l is ing citizenship potential by virtue of achieving economic, social and political development. 

In our cu lture we say that we are Knuckamoul ie [speaks in language] , chi ld that is born up 
from the land . Our culture is matri l i neal ,  we follow to the ways of women,  you don't abandon 
your mother, you don't develop your  mother, you don't say -OK I wil l  g ive you my mother -
g ive me a pay check. We need to have our land . . .  that is the way we survive . 1 2  

Negotiat ing cu ltu ra l  survival and personal security i s  captured i n  the poetic vision of the 
Knuckamoul ie peoples .  'Speaks in  language' g ives us the cue. The language of reconcil iation is 
not confined - l ike the ru le of law - to a written form. I nd igenous systems of knowledge,  visions of 
citizenship and notions of rights and responsibi l ities are based in oral expression .  For example, 
the importance of knowledge to I ndigenous cu ltures is l ittle understood by a non-I ndigenous 
Austral ian legal system, articu lated in terms of openness and accountabil ity, when Aborig inal 
systems of law knowledge is organ ised as intellectual property not freely avai lable to a l l . 1 3 

Processes of cu ltu ra l  representation must be contextual ised to unmask issues about the exercise 
of power. 1 4 

Confin ing the language of h uman rights to legal abstractions and policy documents has also 
worked to marginal ise the participation of women as citizens1 5  particu larly in the context of socio­
economic development. 1 6 Within the State-based framework of mainstream human rights, Arati
Rao sees the exclusion of women as embedded in "a falsely rig id , ah istorical ,  selectively chosen 
set of se lf-justificatory texts and practices whose patent partial ity raises the question of exactly 
whose interests are being served" .  1 7

1 2 
See note 1 1  at p28. 

1 3 Duff C,  ' I ndigenous women and discrimination: The Hindmarsh Island Bridge Debate'. In  Women and the Law Conference: 

Proceedings, edited by Larbalestier J and Russell D, University of Sydney Printing Service, Sydney, 1 995, pp.45 54. 

14 Larbalestier J, 'Through their own eyes: An interpretation of Aborig inal women's writing ' .  In  lntersexions: Gender, Class, Culture and 

Ethnicity, edited by Bottomly G,  de Lepervanche M and Martin J. Allen & Unwin, Sydney, 1 991 . 

1 5  Toro MS,  'Popularizing Women's Human Rights at the Local Level: A Grassroots Methodology for Setting the International Agenda' .  

I n  Women's Rights and Human Rights: International Perspectives, edited by Peters J and Wolper A. Routledge, New York, 1 995,  
pp . 1 89 1 94.  

1 6 See Howard RE, 'Women's Rights and the Right to Development' pp.301 31 3;  and Seif HA, 'Contextualizing Gender and Labor:

Class, Ethnicity, and Global Pol itics in Yemeni Socio Economy' . pp.289 300; and Youssef NH. 'Women's Access to Productive 
Resources: The Need for Legal Instruments to Protect Women's Development Rights ' .  All three articles are found in :  Women 's 
Rights and Human Rights: International Perspectives, edited by Peters J and Wolper A. Routledge, New York, 1 995, pp.279 288. 

17 
Rao A, 'The Politics of Gender and Culture in International Human Rights Discourse'. In  Women's Rights and Human Rights: 

International Perspectives, edited by Peters J and Wolper A. Routledge, New York, 1 995, pp. 1 67 1 75,  at p 1 74 .  

3 3  



Linking h uman rights to citizenship responsib i l ities i nvolves dia logue. I n  interpersonal association 
and in  international relations the beneficiaries of such d ialogue wou ld be those for whom 
'citizenship' currently has l ittle mean ing - women,  I nd igenous people, chi ldren and other 
marg inal ised groups .  L isten ing to others and learn ing from them is an intrinsic part of developing 
these l inks .  I n  conversations with each other, aspirations  for citizensh ip  ideals can be g iven 
political l iteracy as the cu ltural becomes multicultural ,  the local becomes international ,  the ora l 
becomes written .  I n  an attempt to h igh l ight th is dynamic, verbatim sn ippets of d ialogue between 
Aborig inal and non-Aboriginal women are transcribed here and interwoven with written critiques of 
citizensh ip .  

Reconci l iation Business: Women and Citizenship 

Jean :  Welcome sisters all - although I can see a couple of gentlemen around. Lovely to see such a 
big gathering of women. 
You could almost call it a jilimi' which is an Aboriginal word meaning women 's space. We can talk in 
the safety of that. 

One month before the Austral ian Reconci l iation Convention , on 1 0  April 1 997, in a commun ity 
centre in New South Wales, Austral ian women were invited to come together in cross-cu ltu ral 
dialogue.  Stel la Cornel ius ,  the founder of the Confl ict Resolution Network, and Counci l lor for the 
NSW State Committee for Aborig inal Reconci l iation ,  and her col leagues orchestrated the ' Woman 
to Woman' forum .  1 6  women - eight I nd igenous and eight non- I nd igenous Austral ians - spoke for 
about 1 5  minutes each to an audience of over 1 00 other women from d iverse backgrounds. 

The morn ing's programme was d ivided into three sect ions:  
1 . reconci l iat ion i n  the community ;  
2 . human rights and I nd igenous Austral ians; and
3 . reconci l iation , the law and constitutional issues.

Conversation was centred around the common theme of reconci l iation defined as a citizen's 
movement. Or, in  the words of the Counci l  for Aborig inal  Reconci l iation , whose vision statement 
clearly assumes that a shared responsibi l ity is possible:  "A un ited Austral ia wh ich respects this 
land of ours;  va lues the Aborig inal and Torres Stra it Islander heritage; and provides justice and 
equity for al l " . 1 8 

The ' Woman to Woman ' forum created t ime and space to d iscuss reconci l iation and citizensh ip .  
The fol lowing selected comments emphasise the importance of learn ing through l isten ing :  "It 's so 
important that we, as women, get together and explore possibilities and alternatives". They a lso 
express ideals about citizensh ip :  "We need to find more ways of facilitating communication for 
people who don't have a voice. People like us can do it, from the grass roots". 

An environment conducive to un inh ibited expression for a l l  was an important feature of the process 
of conversation that a l lowed us to take risks. Dia logue,  debate and conversation are important 
ways to share and test common language and to connect the personal or ind ividual to the cu ltu ral 
or multicu ltural .  Loosely structured conversation encouraged a community of enqu i rers to become 
mutual ly responsible for creating knowledge:  Tapping into this rich motivation to teach and learn -
open ing up  language to create possib i l ity - enables us to find common ground .  

Learn ing the language of  citizenship requ i res us to  acknowledge l inks between what we value,  
what we th ink, and how th is affects our understanding of the world in  which we l ive and learn . The 
process becomes social ly and pol itically relevant when we share our ideas and our  u nderstand ing .  
Reconci l iation , in  one sense, is al l  about talking together:  "We can learn from each others' stories, 
from sharing life narratives"; in another it is about advocacy and social justice . 

1 8  
AGPS, 'Walking Together: the First Steps' Report of the Council for Aboriginal Reconciliation 1 99 1 4 ( 1 994) Canberra: Austral ian 
Government Printing Service (AGPS) at vi i .  
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Listening to participants - as scripted here - speak about reconci l iation in terms of h umi l ity and 
forg iveness, divers ity and solidarity , identity and belonging , empowerment and stamina,  teaches 
ideals of citizensh ip .  

Repentance: Humi l ity and Forgiveness 

Jul iette: It's wonderful to hear you. And it brought back to my recollection one of the most important 
things which I don 't find in the way A ustralians talk about reconciliation. In South Africa, in countries 
of South America and Central A merica they say that it is a 'Truth and Reconciliation ' inquiry or a 
'Truth and Reconciliation Commission': this is not the black armband view of history this is truth! As I 
said, my work here is the craft of words, communication, and if one could see the word 'truth ' brought 
together with 'reconciliation ' more often in the public debate Jean's experience and the experience of 
being Aboriginal would come to surface, would rise and expand and be seen more clearly by those 
who at the moment have this little veil of static in front of their eyes and their ears. We have to drop 
the veil, see the experience. 

Jean:  My experience is that of thousands of other Aboriginal people and there is still a massacre of 
our culture. For example the younger generations are still suffering because they can't speak their 
language - the kids can 't find their country. These things are emerging and young people are really 
searching now. We want to see A boriginal languages taught in our schools and communities. We 've 
just got to deal with realities and not go off down this path of supposed reconciliation. Until we really 
know the guts of this country, the pain that is really here, we will not find a path to true reconciliation. 
There are ways and means of healing a country and we can come together and work on it. 

I n  d iscussions about citizenship it is unhelpfu l to s imply reject the concept of 'selective rights' . This 
notion is  central to contemporary analyses of citizenship in  wh ich rights are l i nked with 
responsibi l it ies: through emphasising d ifferent needs we can real ise un iversal principles. For 
example , Maurice Roche, in  Rethinking Citizenship 1 9  discusses the emergence of a "duties
discourse" affected by femin ism and ecology. Encourag ing ideas about the 'personal as pol itical '  
and making c la ims for women's rights , he acknowledges femin ist ideas about recogn ising gender 
difference in order to promote un iversal notions of equal ity . He also refers to the ecolog ical 
movement's interpretation of citizenship which politicises nature and imposes "a set of 
unreciprocated d uties on the present generation to provide ecolog ical  welfare to future 
generations"20 . The recogn ition of 'selective rights' is crucial to citizensh ip ideals ,  for rights and
responsibi l it ies to ensure cu ltu ra l  surviva l .  

Recognition : Diversity and Solidarity 

Shel ley: There is one thing I do want to say first up. Rasmae is a Merian woman and I would like to 
take the opportunity to thank Rasmae and the Merian people for giving Australia the Mabo 
decision2 1 . After many years of struggle, I think we 're only just beginning to realise what an incredible 
gift that decision is and although I know there were judges and lawyers involved, it was really the 
Merian people and their struggle which gave to Australia as a whole the opportunity to heal and to 
reconcile. 

Rasmae:  Thank you Shelley, I'm very proud to be here especially in the company of women like 
Coral and Jean. It was a woman, after all who was behind what is known as Mabo. It was said that 
our law wasn't recognised and we would have to go through the laws of this country and the power 
brokers and the speakers are male. So one of my aunts who was the instigator of the Mabo case, 
became the adviser and the men became the plaintiffs. My aunt thought of the cases in the Northern 
Territory that were overturned because certain relationships to the land weren 't met by the people in 
that area - but this was not a precedent for us because these conditions didn 't apply to us. So we 
had a good case which still took ten years. 

19 Roche M, Rethinking Citizenship: Welfare, Ideology and Change in Modern Society. Polity Press, Cambridge , 1 992. 
20 

See note 1 9  at p53. 
2 1  

Mabo v Queensland [No 2] ( 1 992) 1 75 CLR 1 .  In 1 992 , the High Court of Australia decided that Torres Strait Islanders had rights to 
their land before the arrival of the colonisers. 
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Reshaping citizenship-related ideas to unmask inequal ity and advocate for others is central to Wi l l  
Kyml icka's theory of "multicu ltural citizenship" . 22 The democratic trad ition , he argues, involves a
divers ity of views wh ich underpin social cohesion .  C itizen sh ip  impl ies ind ividual choices and the 
capacity to engage others .  M inority cu ltu ra l  rights or "group  specific rights are needed to 
accommodate our d ifferences".23 Recogn ition of specific I nd igenous rights can contribute to an al l­
inclus ive vision of eq ual rights , nationally and international ly .  

The paradox of  th is advocacy of  citizenship is that an ambitious national or g lobal view can be 
achieved by positive d iscrimination to atta in the h u man rig hts of specific vu lnerable groups. 
Although respect for d ifferent 'versions of freedom' may d iscred it humanitarian ideals and 
undermine un ifying principles such as social justice24 , recogn ition of d ifference need not be
characterised by an impasse in arguments about differential rig hts . 

Restoration : Identity and Belong ing 

Carolyn :  He was an Elder and he said to me that one of the great obstacles to reconciliation and 
communication is belonging. He said every Aboriginal person - no matter what their situation - knows 
who he or she is, knows where they came from, has a connection. Each person, he said, has been 
named in this land - going back to the Aboriginal creation stories of how people came out of the land, 
who are sung out of the land, who are called out of the land. Then, he said, they know their place. 
But, he said, White people - and he was very anxious about this - had not been named in the same 
way. He said, if only you could broadcast that - if we could name White people in the same way -
that would build an enormous bridge of communication. It seemed to me a most exquisite idea and a 
most compassionate idea. 

Coral :  Yes, certainly. Reconciliation as I see it is, if you like, a very first step for people to be aware 
that there is something beyond where we are at this point in time. That their future - not just a future -
but as many futures as there are people in this land. As I see it, you can only start with yourself and 
work there. On this land then, there are thousands and thousands of journeys and each involves 
their own way of reconciling. As each individual moves and heals and grows then the community as 
a whole starts to move and heal and grow. 

Visions of citizensh ip are al l- inclusive in their goals .  By contrast, citizensh ip  associated with 
national sovereignty excludes people. The ru les of national ity and citizenship in Austral ia have 
defined a common identity, with which Aboriginal people - and many migrants - cou ld never 
comply.25 Although non-violent phi losophies and practices are inherent in visions of citizensh ip ,
respect for national sovereignty and associated selective entitlements , remain  obstacles to the 
atta inment of such visions. With in national boundaries d ifferent g roups may feel s i lenced and 
den ied their rights. The contribution of the Aborig inal  voice to citizenship theory, accord ing to 
Alista i r  Davidson , has been in showing the inadequacies of any notion of citizenship based on a 
sing le national identity . The al l- inclusive vision espoused by I ndigenous Austral ians in their 
struggle for citizenship rights meant "al l iances with other I nd igenous peoples helped u ndermine the 
'national family' notion of citizensh ip of the past" .26

Restitution : Empowerment and Stamina 

Penelope: What I would like to say is I'm looking forward t o  the time when I have a government in 
power which says things like - we will all gain from this reconciliation. That reconciliation doesn 't 

22 Kymlicka W, Multicultural Citizenship: A Liberal Theory of Minority Rights, Clarendon Press, Oxford ,  1 995. 

23 See note 22 at p1 08. 

24 Rees S. ' Defining and Attaining Humanity'. In  The Human Costs of Managerialism: Advocating the Recovery of Humanity, edited by 

Rees S and Radley G.  Pluto Press, Sydney, 1 995, pp.285 300. 

25 Davidson A, From Subject to Citizen: Australian Citizenship in the Twentieth Century, Cambridge University Press, Melbourne, 1 997. 
26 

See note 25 at p2 1 3 . 
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mean giving something away to somebody else. It means we will all grow and our society will gain. 
Debra, what do you advise governments to do? 
Debra :  Oh something - anything half the time. I think Aboriginal employment at the moment in quite 
problematic and it's time to get outside of our box - which is how we perceive employment generally 
across the Australian community - and think about it in a completely different way. Especially in the 
public sector we need to perforate the boundaries so we don 't just keep perpetuating clear 
distinctions between private, public and community sectors. I think over the last few years 
government policy has focussed very much on big private sector organisations rather than looking at 
smaller working groups. For example, with not much effort they could find information about existing 
voluntary organisations of Aboriginal women who do child protection work which is all self-funded. 
The government has a major role in helping Aboriginal organisations to form agencies to provide 
services. 

I n  contemporary Austral ia I nd igenous people - and particularly I nd igenous women - do not 
experience equal ity as measured by indicators relating to health , education and personal security . 
Governments may make efforts to moderate this d isparity. However when it comes to reshaping 
citizenship-related ideas and institutions in order to accommodate I nd igenous women ,  and to do 
this by recognising I nd igenous rights, these efforts to reach equ itable outcomes are not attained .27 

Conclusion 

Jeanette : Getting back to women, do you think that women will play a really crucial role in the whole 
reconciliation process? I mean I know we are - I'l answer my own question - but I mean what is the 
special contribution, is it our ability to cope ? Is it as simple as that - coping with the unexpected, an 
ability to adjust to changing circumstances? We 're more adaptable citizens, just something we 
happen do better than the fellas so we're going to have to play a really important role here. 

Lisa:  I don 't know if we do it better than the fellas, but I know we do it differently from them. We have 
different ways. And I think this is very much a woman 's way no matter what culture you're coming 
from - just sitting down and having a bit of a yam just trying to work out where we could go to from 
here. 

C rucial to a d ialogue on citizenship is the fair and equal representation of women . From 
i nternational social justice systems and notions of  humanness to peace education and ideals of 
civil society , women have much to contribute . Experiences of those who are powerless, but on 
whom vulnerable others depend for protection28 , must be included in any d iscussion of h u man
rig hts and  citizenship .  However, the role o f  women in  faci l itat ing communication and  advocating 
citizen action on development and security concerns has largely been unrecorded .29 

Advocating citizenship rights and responsibi l ities involves the personal and local ,  the national and 
international , the oral and the written . Dialogue across d iscipl ine boundaries and between cultures 
and countries is a key mechanism for developing trust, producing evidence about the meaning of 
citizenship and using networks to turn visions into pol icies. As Aborig inal leader Lowitja 
O'Donoghue says: 

I am not suggesting that reconcil iation is simple - the issues are complex, it wi l l  involve hard 
work, d ifficu lt debate, vigorous negotiation and it wi l l  sometimes be pai nfu l ,  but I am 
optimistic about the vision of a reconciled Austral ia .  3 0

l nterd iscipl inarity celebrates d ifference. I n  seeking ways to open new modes of d ialogue,  
alternative voices are g iven leg itimacy .  The language of human rights must not be confined to 

27 Peterson N and Sanders W (eds), Citizenship and Indigenous Australians: Changing Conceptions and Possibilities, Cambridge 

University Press, Melbourne,  1 998 at p27 .  

28 O'Nei l l ,  0 'Justice, Gender and I nternational Boundaries' .  In  The Quality of Life, edited by Nussbaum M and Sen A.  Clarendon Press, 
Oxford , 1 993, pp. 242 269 . 

29 Rosario Braid F, 'The Phi l ippine Peace Process: Dynamics of Culture, Communication and the Civil Society' (1 997) Unpublished 

paper, Asian Institute of Journalism and Communication , Manila.  

30 O'Donoghue L,  'O'Donoghue Optimistic on Reconciliation' Koori Mail, Wednesday, June 3,  1 998. 
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legal and political conversations indu lged in only by privi leged professionals or the written word . 
Poetic visions voiced by I nd igenous peoples are just as va lid . The vu lnerable need opportun ities 
to champion their view of citizenship and to influence others' perceptions .  

The connotation of  words in d iverse cultures must be explored so that visions of  citizensh ip are 
expressed in ways that make sense to the least secure as wel l  as to the most powerfu l .  For 
example, it would be counterproductive if advocacy of un iversal rights was expressed on ly in 
western-oriented ethnocentric terms. 

Conversations between I nd igenous and non-I ndigenous women in  Austra l ia h igh l ig ht issues about 
identity and belonging ,  humi l ity and forg iveness, d iversity and sol idarity , empowerment and 
stamina. 

In these conversations they create t ime and space to d iscuss the 'exercise of power' i n  an 
unhurried and unthreatening fashion.  F inding such space is crucial to the articu lation of human 
rights and hopes for citizenship .  As M i l i lani  Trask suggests, this can act as part of a g lobal picture 
that includes personal narratives , visions of col lective sol idarity , national h istories and aspirations 
for improved i nternational relations:  

Here i n  Austral ia ,  your  I nd igenous peoples are the keepers of the Dreamtime for a l l  of us in  
the Pacific basin .  
What a great and sacred charge they have. 
We cannot al low g reed , economic greed , the lust for political power and ambition to drive 
back the tide of reconcil iation . 31 

Advocacy of the interdependence of human rights and citizenship sets the scene for reconci l iation . 
I n  countries such as Austral ia ,  I nd igenous women are among the most vulnerable yet they l ive by 
citizenship ideals of reciprocity. Learn ing from these women about their experiences and 
understanding of commun ity and caring ,  partnersh ip and i nterdependence enhances the process 
of reconcil iation and contributes to the attainment of equal ity and justice.  

My learn ing from I nd igenous women presents me with a paradox: Oral trad itions have a l ife of their 
own yet I want to write them down and relate them to contemporary issues affecting government 
policies of reconci l iation .  The burden of this paradox is not d issimilar to the d i lemma faced when 
I nd igenous trad itions of justice co-exist with official and Ang lo-Saxon trad itions,  as in  the example 
with wh ich this paper began.  The co-existence may have to be fostered by separation and respect 
rather than any decision that one system must always dominate another. 

31  Trask M ,  ' Plenary Session 2:  I ndigenous Self Determination' .  In  Human Rights and Indigenous Australians Book 3, produced by The 
Council for Aboriginal Reconci l iation , Canberra, 1 997, pp.24 29 at p29. 
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Baptism by Fire 

� 
Kirstie Marshall MLA was an Olympic and World Cup Champion Skier and has been actively 
involved in numerous sporting committees, such as the Women in Sports Business Network. She 
was the Victorian Sportswoman of the Year in 1 988 and 1 990- 1 992. Ms Marshall was a/so a six­
time winner of the Australian Skier of the Year Award before being elected as an MLA for 
Forest Hill, Victoria in November 2002. 

"A baptism by fire" was what my entrance into the foray of pol itics was called by some of the 
d ist ingu ished members of the med ia. Funny that. My baptism was,  as I see it, control led , 
man ipu lated and determined by the rned ia entirely . I can honestly say I am rel ieved it d id not engulf 
my every being .  However, that was due ,  in  no small part, to  the support I received from my family , 
particu larly my husband and mother. 

I th ink back to what my expectations were. I knew I felt the focus would be particularly intense, as 
I had been labeled a celebrity cand idate from the very beg inn ing . However, I would have thought 
that someone who had the credentials of being a hard worker, determined, optimistic, over­
achiever, young( ish) , tra i lblazer, etc. was the ideal candidate to represent the people. I had 
proven myself beyond doubt in  an entirely d ifferent field . However, the media treated me as a 
stooge .  It was as if someone who had , against my wi l l ,  been placed i n  the position that I was i n .  
I felt that overn ight I had  lost what defined me ,  and  became a "mind less" , "voiceless" picture for 
the media to poke fun at. 

Campaign ing  was the easy part . I based everything I said and d id on honesty. Everyone who 
worked with me did so with the knowledge that we were going to give it everyth ing we had . We 
shared the desire of winn ing ,  not the expectation of success. The result wi l l  a lways be acceptable 
when you know there is noth ing more that you cou ld have done that would have changed the 
resu lt .  

Everyth ing we d id as a team in preparing for the election was about looking forward . I used the 
analogy that to drive a car successfu l ly you have a large windscreen and a smal l  rear-vision 
mirror. You might occasional ly g lance into the past but you never focus on it .  I d id not want to hear 
what people thought were the fai lures of previous Governments or ind ivid uals for that matter. I 
wanted people to know what it was that I would do. I wanted them to know what was important. I 
d id not want people to bl indly trust me, but get to know me and ask questions. I real ised very 
qu ickly that no one expected us to win ,  but that was fine with me. I enjoyed having dai ly goals. 
As the final  day of judgement was drawing near, i t  was remin iscent of my old ath letic days. It 
brought me back to l ife .  

I had every reason to  commit 1 00% . There were people who had  been Involved in  twenty-six 
years of unsuccessfu l campaigns in Forest H i l l ,  yet they were right beh ind me from the start (they 
d id later say they thought we wou ld never win in the early days, but cou ld see the momentum 
bui ld ing . )  

S o  once I was elected , I thought it wou ld have put the wolves at bay . From the beg inn ing of 
December, I went about sett ing up my office,  I nterviewed and employed staff. I also prepared for 
the birth of my first ch i ld .  I wasn't doing any of these th ings because I had to ; I d id them 
because I wanted to . 

Christmas came and went, the heat wore on and my due date drew close. I was sti l l  going into the 
office and worked up unti l the day Charlotte was born . On the day my waters broke, I had 
attended the Geelong Air show in  35-deg ree heat with my husband,  Matty. Charlotte came 
around lunchtime on the 1 5th . Wh i lst campaign ing ,  I was asked if I was taking matern ity leave 
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(fol lowing claims in the med ia that I was taking a year off!) I had always maintained that it was my 
aim and desire to continue working as soon as I was fit enough but that I would not be taking any 
leave. 

The formal ceremony for the Members of the 55th Victorian Parl iament was on the 24th of 
February ,  2003 and my first official day in the chambers was on the 25th of February. That I was 
able to attend was due to the fact that my mother had unselfishly offered to look after Charlotte to 
enable me to go into the chambers when requ i red and l ike every other Member, I wou ld work 
from my office the rest of the time. On my first day, I was travel ing to Parliament from my home in 
Forest H i l l  and my mother was coming from Black Rock. I was runn ing late and was afra id I wou ld 
not get to Parliament in time for the Bells wh ich I had been told meant that I had to be i n  the 
Chamber and in my seat . I had never asked what wou ld happen if I wasn't there .  But i t  was made 
perfectly clear, if the Premier had to be there without fai l ,  we al l  had to . 

With the baby screaming out for food , I cal led the Government Whip  from my car and told h im that 
I had been unsuccessfu l in contacting my mum. He told me to get to the chambers as soon as I 
cou ld . He said , "Don't worry. J ust get here as soon as you can and come straight to the Chamber". 
So I parked my car, walked straight there and began feed ing as the bel ls rang .  They ring for th ree 
minutes and in al lowing as much of that time to expire as I cou ld , numerous Members passed me 
on their way in without saying anything but a friendly hel lo .  I got up with her sti l l  suckl ing away and 
sat qu ietly in my seat. The Speaker had not at th is point entered the room, but shortly after I sat 
down , the Sargent at Arms, came over and asked me to leave. 

There are a few th ings I have learnt since I have been working in there.  One of them is that the 
Members may come and go but many of the Parl iamentary staff have been there for up to 
th irty years. They have seen it a l l .  I n  this case, The Sargent at Arms asked me to leave because 
he knew the ru les: al l  of them, including the Standing Order that stipu lated that anyone who was a 
stranger, that is somebody who is not an elected Member of Parliament, may not be i n  the 
Chamber when the House is sitti ng .  On ly on the rarest occasion were exceptions ever made and 
this was always with a prior arrangement. No one had mentioned this to me . I am unsure of who 
was aware of the ru le ,  but at least one experienced Member later sa id they felt responsib le for 
what happened to me ( I  assured them it was not their fau lt) and the Sargent at Arms was on ly 
doing h is job. 

The med ia uproar began when journal ists took it upon themselves to make the issue about 
breast-feeding .  It was not ever about that. The reason I was asked to leave was because of a 
Stand ing Order or rule put in place to protect al l  Members from unauthorised people entering  the 
chamber. The rule about strangers in the House had never been used before as there had never 
been a cause for it to be. Nobody ever considered that a newborn and breast-fed baby m ig ht be 
an exception .  

Rules change when there i s  a need and  attention is drawn to the matter. The  Standing Order was 
not aimed at preventing women with young ch i ldren from hold ing office . However, what wi l l  stop 
women from balancing work and fami ly ,  in the instances where this is possible, is the barrage 
of criticism that is received when we do this. Ch i ldren can be neg lected by parents that are 
home on a fu l l  t ime basis. Parents can be almost tota l ly removed from interacting with a 
newborn if they are working long hours,  even more so considering the hours a newborn s pends 
sleeping .  Regard less of what the issue was orig inal ly about, the media created a circus as they 
thought that it was someth ing interesting to focus on .  When I refused to cave in to their ,  at times, 
erratic demands for access - it was as if I had struck a sleeping beast. My mother was attacked as 
if she too was gu i lty of protecting a wanted criminal . After that, my every move was being 
scrutin ised . It placed an enormous and unwanted pressure on me. 

Had it not been for the fact that I love my job, I love my family and noth ing was going to stop 
me from fu lfi l l ing my obl igation to all of the wonderfu l people who voted for me and even those 
who didn't. I don't know how I wou ld have survived . I know I am sti l l  taking one day at a t ime and 
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have come to terms that I wi l l  be known for the rest of my l ife as the woman who was ejected 
from Parl iament on her first day. Perhaps this is not such a bad starti ng point. 
My father said that it couldn 't be a bad th ing as the rule has since been changed , reflecting a 
more modern view. This is a good outcome . He is right. I am thri l led the Stand ing Order has 
been updated and that the pl ight of breast-feed ing mothers everywhere has had this very 
important issue raised . "How can we chastise women for feed ing in publ ic, when we are not 
providing any alternatives?" for one and "What do people find so distressing about a baby 
being fed by a mother in this way?" I have no answer for that but I can tel l  you that the fiercest 
and most d istressing criticism came from women . I received hate mai l ,  some of it was 
frighten ing .  They were the scary type where letters have been cut out from newspapers and 
magazines then pasted together. For a t ime my mail was scanned for powders and metal objects . 
I am used to it now - that's to say my mai l  being scanned . I wi l l  never get used to how some people 
have such venom in  their hearts. 

The med ia contin ue to put any spin they choose on a situation and I have learnt to expect and 
accept it .  I have also learnt to be more accepting and celebratory of the d ifferences between 
people. I understand that our opin ion wi l l  a lways be just that, an opin ion , yet at times it can carry 
a force beh ind it capable of destroying smal l  countries let alone a person .  The media are in the 
business of sel l ing a story. 

Thinking of pol itics , I did not know how well I could do it; I just knew it was worth trying .  I hope the 
memory of my baptism by fire wil l eventually be replaced with the thought that I am one person 
who never g ives up on trying , who has faith in who and what I am and is always true to my word . 
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Of the over 60 mi l l ion people who have been infected with H IV  in the past 20 years , about half 
became i nfected between the ages of 1 5  and 24. Today , nearly 1 2  mi l l ion young people are l iving 
with H IV/AI DS . Young women are several times more l i kely than young men to be infected with 
H IV. In nearly 20 African countries 5% or more of women ages 1 5  to 24 are infected . Such 
statistics underscore the urgent need to address H IV/AI DS among youth . 

Gender d ifferences in  patterns of H IV infection among you ng people vary substantial ly around the 
world . Where heterosexual transmission of H IV  dominates ,  often more young women are infected 
than young men .  In most of Africa infection rates among you ng women are at least twice the rates 
among young men . 1 
I n  certain reg ions adolescent women are as much as six times more l ikely than adolescent men to 
be infected . I n  some parts of Kenya and Zambia, for instance, teenage women have H IV 
prevalence rates of 25% compared with 4% among teenage men .  I n  Botswana about one -th i rd of 
women ages 1 5  to 24 are estimated to be H IV-positive , twice the proportion among men the same 
age. 2 A s imi lar gender imbalance occurs in the US.  3 
Where the H IV epidemic is widespread among injecting d rug users, as in Austral ia ,  New Zealand ,  
Europe, and Central Asia, most cases occur among you ng men , because young men are more 
l i kely than young women to use drugs.4 In China in the mid- 1 990s infected adolescent men 
between ages 1 6  and 1 9  outnumbered infected adolescent women n ine to one. 5 
Among young men in  industrial ized countries, sexual transmission of H IV is predominantly th rough 
men having sex with other men . For example, in the US  in  1 999 half of the AI DS cases in  men 
ages 1 3  to 24 were among those who had sex with other men .6 
The risk of becoming infected with H IV during unprotected sex is two to four  times greater for a 
woman than for a man .7 Male - to - female transmission is more l ikely because during vag inal 
intercourse a woman has a larger surface area of her gen ital tract exposed to her partner's sexual 
secretions than does a man . Also, HIV concentration is general ly h igher i n  a man's semen than in  
a woman 's sexual secretions .  8 
Adolescent women are at even greater risk than adu lt women .  The vag ina and cervix of young 
women are less mature and are less resistant to HIV and other STLs , such as chlamyd ia and 
gonorrhoea . Changes in the reproductive tract during puberty make the t issue more susceptible to 
penetration by H IV. Also , hormonal changes associated with the menstrual cycle often are 
accompan ied by a th inn ing of the mucus plug , the protective sealant covering the cervix.  Such 
th inn ing can al low H IV to pass more easi ly. Young women produce only scant vag inal  secretions, 

1 Joint United Nations Programme On HIV/AIDS (NAI DS). Report on the global H IV/AIDS epidemic. Geneva . UNAIDS,  Jun .  2000 . 1 35 
P. (Avai lable:    accessed Jui. 2000) . 

2 See note 1 
3 UNITED STATES. Centers For Disease Control And Prevention (CDC).  Young people at risk: HIV/AIDS among America's youth. 

[Fact Sheet] . Atlanta, Georgia, U .S .  CDC. Sep. 2000. 2 P. 
4 See note 1 
5 YU, E . ,  Q IY I ,  X. ,  Zhang , K . ,  LU,  P . ,  and Chan, L. H IV  infections in China :  1 985 through 1 994. American Journal of Publ ic Health 86(8): 

1 1 1 6 1 1 22 .  Aug .  1 996. 
6 See note 3 
7 Ainsworth, M. and Over, M. Confronting AIDS: Public priorities in a global epidemic. World Bank Policy Research Report. Washington, 

D.C. ,  Oxford University Press, Oct. 1 997. 353 P; see note 1 
8 Laurence, J. Women and AIDS. [Editorial] .  AIDS Patient Care and STDs 1 3(2) :  77 79. Feb .  1 999. 
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provid ing l ittle barrier to H IV transmission . 9 As more stud ies of H IV infection include women as well 
as men , they are find ing that, for unknown reasons ,  women get sicker at a lower viral load than 
men . 1 0 
Women's right to safe sexual ity and to autonomy in al l  decisions relat ing to sexual ity is respected 
almost nowhere .  
As it is i ntimately related to economic independence, th is right is most violated in those places 
where women exchange sex for survival as a way of l ife. And we are not talking about prostitution 
but rather a basic social and economic arrangement between the sexes which resu lts on the one 
hand from poverty affecting men and women,  and on the other hand,  from male control over 
women 's l ives in a context of poverty. 
By and large ,  most men ,  however poor can choose when ,  with whom and with what protection if 
any, to have sex. Most women cannot. 
As such,  our  basic premise has to be that un less and unti l the scope of human rights is fu l ly 
extended to economic security ( ie the right not to l ive in abject poverty i n  a world of immense 
riches) ,  women's right to safe sexual ity is not going to be ach ieved . 
A M in ister of Health of one of the Southern African countries declared th is year that women have a 
right to sexual ity wh ich does not endanger their l ives : A gu id ing pri nciple perhaps for a l l  our work in  
H I V/AI DS/ST I .  

The major issues 
• Lack of control over own sexual ity and sexual relat ionships
• Poor reproductive and sexual health , leading to serious morbid ity and mortal ity . Rates

of i nfection in young ( 1 5- 1 9) women are between 5 and 6 times higher than in young
men ( recent stud ies in various African popu lations)

• Neglect of health needs, nutrition , med ical care etc . Women 's access to care and
support for H IV/AI DS is much delayed ( if it a rrives at al l )  and l imited . Fami ly resources
nearly a lways devoted to caring for the man . Women , even when infected themselves,
are provid ing a l l  the care .

• Cl in ica l management based on research on men . Th is year we plan to update gu idance
and start with modu le on cl in ica l management of H IV/AI DS in women .

• All forms of coerced sex - from violent rape to cu ltu ra l/economic obl igations to have sex
when it is not real ly wanted , increases risk of micro lesions and therefore of ST l/H IV
infection .

• Harmfu l cu ltu ral practices :  from gen ital muti lation to practices such as "dry" sex.
• Stig ma and discrim ination in relation to AIDS (and a l l  STls) :  much stronger against

women who risk violence, abandonment, neglect (of health and materia l needs) ,
destitution , ostracism from fami ly and commun ity . Furthermore ,  women , are often
blamed for spread of d isease, always seen as the "vector'' even though the majority
have been infected by only partner/h usband .

• Adolescents: access to education for prevention , ( i n  and out of school and through
med ia campaigns) ,  condoms, and reproductive health services before and after they
are sexual ly active. Promotion and protection of adolescent reproductive rights
(pa rticu larly g i rls ) .  Ostacles in terms of laws and pol icies, health service provision ,
cultura l  attitudes and expectations of  g i rls and boys' sexual behaviour, cu ltu ral
practices,  and educational and employment opportun ities .

• Sexual abuse:  there is now evidence that th is is an u nderestimated mode of
transmission of H IV infection in ch i ld ren (even very smal l  chi ldren) .  Adult men seek ever
you nger female partners (younger than 1 5  years of age) in order to avoid H IV  infection ,
or if a l ready infected , in order to be "cured".

9 Berman,  S .  and Hein , K. Adolescents and STDs. In :  Holmes, K. , Sparl ing,  P . ,  Mardh ,  P . ,  Lemon , S . ,  Stamm, W. , Piot, P . ,  and 
Wasserheit, J . ,  eds.  Sexual ly  Transmitted Diseases. 3'd ed. New York, McGraw Hi l l ,  1 999.  P.  1 29 1 42 ;  Iversen, A. , Fugger, L. , 
Eugen Olsen, L . ,  Balslev. U . ,  Jensen, I . ,  Wahl .  S . ,  Gerston, L . ,  Mu l l ins,  L. and Skinhqj, P. Cervical human immunodeficency virus 
type shedding is associated with genital R chemokine secretion .  The loumal of infectious Diseases 1 78(5): 1 334 1 342. Nov. 1 998; 
Moscicki ,  A . ,  MA, Y. ,  Holland , C . ,  and Vermund , S. Cervical ectopy in adolescent girls with and without human immunodeficiency 
virus infection. Journal  of Infectious Diseases 1 83(6): 865 870. Mar. 2001 . 

1 ° Farzadegan,  H . ,  Hoover, D . ,  Astemborski, J . ,  Lyles, C . ,  Margolick, J I ,  Markham, R . ,  Quinn,  T . ,  and Vlahov, D. Sex differences in H IV
1 viral load and progression to AIDs.  Lancet 352(91 39): 1 5 1 0 1 514 .  Nov. 7, 1 998. (Avai lable: thelancet. Com, Accessed Jan.  31 , 
2001 ) .  
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• Disclosure of status , partner notification , confidentia l ity. These are all more d ifficu lt
issues for women than for men for the reasons  d iscussed above- negative
consequences; and the fact that women have usual ly been infected by their only
partner I husband .

• Because d isclosure is more d ifficu lt ,  women's access to care and support is further
decreased . VCT as an entry point for care and prevention is vita l .  Protection for women
when they d isclose status must be assured . We have th is year worked intensively with
UNAI DS on issues of disclosu re and confidentia l ity . H I S  produced a question and
answer document which wil l be publ ished shortly.

Human rights issues relating to mother to child transmission (MTCT) 
I nformed consent: 

To testing during pregnancy,  
To the intervention itself 
To termination I continu ing with the pregnancy 

• Provision of adequate pre-test counsel l ing , pre-intervention cou nsel l ing I information ; infant
feeding counsel l ing ; contraceptive advice especial ly if not breast-feeding .

• Protection of confidential ity, inc luding shared confidential ity i n  the i nterests of care and
support; and the problem of not breast-feeding when this amounts to "Publ ic disclosure" of
positive serostatus . Legal provis ions,  health service practices and commun ity I NGO
support.

• Provision of family plann ing services,  a lternative infant feed ing/breastmi lk  substitutes,
material support for fuel ,  water etc. i n  add ition to the intervention itself.

• I nvolvement of partner I husband at a l l  stages , positive and negative consequences.
• Potential adverse effects of taking antiretrovirals (ARVs) especial ly in repeat pregnancies of

an H IV infected woman .
• Women's access to care and treatment apart from the MTCT intervention , woman as

vessel for the baby .
• Generation of orphans . Parents l i kely to die.  O n  mother's death , baby's survival chances

much reduced . Should woman herself be treated , at least for common H I V  related i l lness.
• Selection of women to benefit from MTCT.

H IV and Vulnerabi l ity in women 
Women are vulnerable to HIV because of sexual subordination , economic subordination ,  and 
biological vulnerabi l ity. 

Sexual Subordination 
Around the world a variety of cu ltura l  practices and trad itions i ncrease young people's risk  for 
H IV/AI DS . For the most part, these practices and trad itions affect young people more than ad u lts -
and affect young women even more than young men . 
I n  many societies women are expected and taught to subordinate their own interests to those of 
their partners. With such expectations,  young women often feel powerless to protect themselves 
against H IV infection and un intended pregnancies. Often ,  adolescent g i rls endure sexual  coercion 
and abuse.  In Kenya 40% of sexual ly active female secondary school students said that they have 
been forced or tricked into sex. 1 1  I n  Cameroon 40% of female adolescents reported that their first 
intercourse was forced. 12  Young women sometimes give in to having sex for fear that, if they 
refuse, they wi l l  be raped anyway.  
Wife abuse is widespread . I n  some countries more than 40% of women have been assaulted by 
their partners . 1 3  Gender - based violence is closely l inked to H IV/AI DS . I n  Rwanda, for example , 
H IV- positive women with an H IV- Positive partner were more l ikely to report sexual coercion i n  

1 1  African Medica l  Research F oundation . Female adolescent health and sexual ity in Kenyan secondary schools: A research report. 
Nairobi ,  Kenya, 1 994. 

12 Rwenge, M. Sexual risk behaviors among young people in Bamenda ,  Cameroon. I nternational Family Planning Perspectives 26(3) : 
1 1 8 1 23, 1 30 .  Sep. 2000. 

1 3 Heise, L . ,  El lsberg , M . ,  and Cottemoeller, M. Ending violence against women.  Population Reports. Series L, No. 1 1 . Baltimore , Johns
Hopkins School of Public Health, Population I nformation Program ,  Sep. 1 999. 43 P. 

44 



their  relationship than were women without H IV. 14 I n  Tanzania partner violence was 1 0  times 
higher among young H IV-positive women than H I V- negative women . 1 5 Many women do not dare 
even to bring up  the topic of condoms for protection against H IV  infection for fear that they wi l l  be 
physical ly abused . 16 
Societa l forces and gender -based power inequal ities create the sexual subord ination that puts 
women at risk. Social ized concepts of mascul in ity and femin in ity as wel l  as gender and power 
relations l im it the capacity of young women to negotiate the boundaries of sexual encounters so as 
to ensure both their safety and their satisfaction .  This is true to a g reater or lesser extent in a l l  
societies . But in  developing countries, poverty fu rther interacts with gender imbalances to prevent 
women from protecting themselves from H IV. 
Coerced sex can include rape and other sexual abuse,  in and outside the fami ly, as wel l  as forced 
sex work. Any non-consensual penetrative sex carries an increased risk of transmission of H I V  and 
other STDs, due to the absence of lubrication and because men who rape are not l ikely to use 
condoms. The problems associated with rape and other forms of violence against women are often 
intens ified in war situations, in wh ich occupying or invad ing armies systematical ly rape women as 
part of a strategy to intimidate the local popu lation . 

Economic Subordination 
A IDS in now largely a d isease of deprivation . 1 7  A World Bank analysis of 72 countries shows that 
at the national level both low per capita income and unequal d istribution of income are associated 
with h igh rates of H IV infection . Among urban adu lts in the typical developing country,  a US$2 ,000 
increase in per capita income is associated with an HIV infection rate 4 percentage points lower. 1 8  
I n  a cl imate of deprivation young people, and especial ly young women , are at particu lar risk .  I n  
Kenya , for example, adolescent women from poor and unstable fami ly environments were more 
l ikely than women from better family environments to have had sexual experience. 1 9  I n  Ecuador 
sexual risk - taking by adolescents was more common among fami l ies with only one income 
earner than in those with two or more .20 
I n  v irtual ly every society , women face discrimination in employment and social status ,  which resu lts 
in economic vulnerabi l ity to H IV. This includes occupational segregation of women into low-paying 
clerical and service jobs, unequal pay and fewer promotions compared to men , fewer workp lace 
benefits and concentration of women in the informal sector. For example, in agricu ltural sector 
development, women lack access to techn ical assistance, train ing and credit, with funds and 
techn ical tra in ing typ ica l ly going to men involved in  cash crop farming rather than to women who 
are more l i kely to be engaged in subsistence farming.  
In  many cou ntries you ng women , lacking opportun ities , seek support from men ,  trad ing sex - and 
thus the r isk of contracting H IV infection - for security. The risks are g reater when the men a re 
older. I n  Tanzania, for example, where growing poverty has made trad itional marriages more 
difficult to arrange, you ng women compete for the attention of older men ,  who are better 
establ ished than young men and thus more attractive as potential husbands. Often,  this practice is 
driven by parental expectation of fi nancial support from their have caused many young women to 
prefer older men who can take better care of them.21 

1 4  VAN DER Straten, A. , King , R. ,  Grinstead, 0. ,  Vitting Hoff, E. ,  Serufi l i ra ,  A. ,  and Allen, S. Sexual coercion ,  physical violence and 
HIV infection among women in steady relationships in Kigal i ,  Rwanda. AIDS and Behavior 2(1 ) :  61 73. 1 998. 

1 5  N N KO,  S. and POOL, R.  Sexual discourse in the context of AIDS: Dominant themes on adolescent sexuality among primary school 
pupils in Magu district, Tanzania .  Health Transition Review 7(Suppl .3) :  85 90. 1 997. 

1 6  See note 1 4  
1 7 Wolfenson, J .  Free from poverty, free from AIDS. Presented a t  the United Nations Security Council meeting o n  H IV/AIDS in  Africa , 

New York, Jan.  1 0, 2000 . (Available: http://www.worldbank.org/html .extdr/extme/jdwsp01 1 OOO. html , Accessed Jan.  2000) ;  World 
Health Organization (WHO) . World health report 1 995: Bridging the gaps. Geneva , WH0, 1 995. (Available: 
http://www.who. int/whr/1 995/evolution .html ,  Accessed Sep. 2000) .  

1 8  
See note 7 

19 Kiragu ,  K. and Zabin, L. The correlates of premarital sexual activity among school age adolescents in Kenya . I nternational Family 
Planning Perspectives 1 9(3): 92 1 09 .  Sep. 1 993. 

20 Guijarro, S . ,  Naranjo, J . ,  Padil la, M . ,  Guiterez, R., Lammers,  C . ,  and Blum, R. Family risk factors associated with adolescent 
pregnancy: Study of a group of adolescents and their families in Ecuador. Journal of Adolescent Health 25(2): 1 66 1 72.  Aug . 1 999. 

21 
Zelaya , E . ,  Marfn, F . ,  Garcia, J . ,  Berglund, S . ,  Liljestrand,  J . ,  and Persson, L. Gender and social differences in adolescent sexuality 
and reproduction in Nicaragua. Journal of Adolescent Hea lth 2 1 ( 1 ) :  29 46. Jui. 1 997. 
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Although the motivations for this are complex22 , young women sometimes enter into relationsh ips 
with older men - cal led "sugar daddies" in sub-Saharan Africa - who pay their  school fees ,  buy 
them g ifts ,  and offer other inducements .23 Other young women establ ish s imi lar relationsh ips with 
young men .24 In South Africa many young women have sexual relationsh ips in exchange for 
favors , g ifts , and cash .  25 A few studies report simi lar arrangements between young men and older 
women ,  as in Cameroon and South Africa , where some young men have "sugar mummies". 26 
M igration as a result of economic necessity, war, famine , or pol itical  oppression increases the risk 
of H IV transmission to women by d isrupting the normal mechanisms control l ing male sexual ity and 
by con stra in ing women to engage in sexual barter for surviva l .  Sexual bartering to obtain  entry or 
residence permits , in  exchange for transport, or to obta in or hold onto jobs has been reported in 
many situations, and is particularly l ikely when women are isolated from their own comm u nity 
structures and when they do not speak or read the local language.  Cross-border trafficking  of 
young g irls in  Southeast Asia is a rather flagrant example of the interaction between migration and 
violation of  the rights of g irls and women .  

B iolog ical Vulnerabi l ity 
The risk  of becoming infected with H IV duri ng unprotected sex is two to four  times g reater for a 
woman than a man . Male - to - female transmission is more l ikely because during vag ina l  
intercourse a woman has a larger surface area of  her  gen ital tract exposed to her  partner's sexual  
secret ions than does a man . Also , H IV concentration is general ly h igher in  a man's semen than a 
woman's sexual secretions.  
Adolescent women are at even greater r isk than adu lt women . The vag ina and cervix of young 
women are less mature and less resistant to  H IV and other STls ,  such as chlamydia and 
gonorrhoea . Changes in  the reproductive tract during puberty make the tissue more susceptible to 
penetration by H IV. Also, hormonal changes associated with the menstrual cycle often are 
accompan ied by a th inn ing of penetration by H IV. Also, hormonal changes associated with the 
menstrual cycle often are accompan ied by a th inn ing of the mucus p lug , the protective sealant 
covering the cervix. Such th inn ing can al low H IV to pass more easi ly. Young women produce on ly 
scent vag inal secretions,  provid ing l ittle barrier to H IV transmission .  As more stud ies of H IV 
infection include women as men , they are finding that , for u nknown reasons,  women get sicker at a 
lower viral  load than men .  
As  more stud ies o f  H I V  infection include woman's as  men , they are finding that, for unknown 
reasons,  women get sicker at a lower viral load than men . 
Final ly ,  with respect to biological vulnerabi l ity , women are d isproportionately the recipients of blood 
transfusions and other blood products for compl ications at chi ldb i rth or preventable cond itions such 
as anaemia. 

Solutions 
I ncreasingly it is being argued that short - term solutions to women's vulnerabi l ity to H I V  infection 
and other sexual ly transmitted diseases l ie in the development of clandestine,  woman-control led 
methods of H IV prevention that do not require male complicity or agreement; and that long-term 
solutions l ie in the empowerment of women to ach ieve economic autonomy. It is also evident that 
reducing the impact of the H IV  epidemic for women and g i rls in developing countries wi l l  a lso 
involve strategies that focus on educational opportun ities, on carefu l review of women's chang ing 
role as careg ivers , and vig i lant analysis of  the impact the H IV epidemic is having on the status  of  
women . 

22 Luke, N. Cross generational and transactional sexual relations in sub Saharan Africa : A review of the evidence on prevalence and 
implications for negotiation of safe sexual practices for adolescent girls . Phi ladelphia ,  International Center for Research on  Women,  
Sep. 26, 2001 . 61 P . 

23 See note 22;  Meekers, D. and Calves, A. Main girlfriends, girlfriends, marriage, and money: The social context of H IV  risk behavior 
in sub Saharan Africa . Washington,  D.C. , Population Services International , 1 997.  (Working Paper No.5) 23 P. 

24 Huoton, L . ,  Cullen, R., and Khalokho, S .  Perceptions of the risks of sexual activity and their consequence among Ugandan 
adolescents. Studies in Family Planning 31 ( 1  ) :  35 46. Mar  2000 ; see note 1 5  

25 Macphai l ,  C .  and Campbel l ,  C .  ' I  think condoms are good but, aai ,  I hate those things' :  Condom use among adolescents and young 
people in a Southern African township. Social Science and Medicine 52(1 1 ) :  1 61 3 1 627. Jun. 2001 . 

26 Caldwel l ,  J. The impact of the African AI DS epidemic. Health Transition Review 7(Suppl . 2) :  1 69 1 88.  1 997.  
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Lack of Information 
Many adolescents are at r isk because no one- includ ing parents , educators , counse l lors,  health 
care workers , or the med ia - has taught them about H IV/AIDS or about how to protect themselves 
and others. Despite over 1 5  years of international recogn ition of the need for education and 
communication to prevent H IV/AI DS ,  you ng people today sti l l  have on ly l imited opportunities to 
learn about the virus and the d isease . 
Some adu lts sti l l  th i nk  that sex education encourages sexual experimentation . Consequently , 
programs and campaigns often are l imited in what they can d iscuss. For example, educators at the 
U niversity of Cairo in  Egypt had to alter their program "so as not to be accused of immoral 
propaganda".  27 
Despite such worries, reviews of program evaluations find that H IV/AI Ds education programs do 
not hasten the start of sexual activity , do not increase the frequency of sex, and do not increase 
the number of sex partners among adolescents . In fact, some programs that included d iscussion of 
contraception  delayed the onset of sexual activity and increased the l ikel i hood of condom use .  28 
Whi le the i mportance of education about H IV/AI DS is widely recogn ized , 44 of 1 07 countries 
stud ied recently d id not include AI DS education in their school curricu la .  In interviews with 277 
secondary school pri ncipals in  South Africa , 60% acknowledged that their students were at 
moderate or h igh risk of H IV/AIDS ,  but on ly 1 8% of the schools offered a fu l l  sex education 
curricu lum.  29 
At the same time, trad itional ways of educating the young about sex have d imin ished or 
d isappeared altogether. For example, in many sub-Saharan countries Christian missionaries 
d iscouraged in itiation rites that defined the passage from youth to adu lthood . As a result ,  
opportun ities for tel l ing young people about sex, trad itional ly a part of those rites, were lost. The 
social bonds and trad itions that used to shape young people's behavior and help them make the 
transition to adulthood have weakened in the face of urban ization ,  new attitudes toward sexual ity, 
and the breakdown of the extended fami ly .  
As a resu lt ,  more you ng people are sexual ly active but without adequate information to protect 
themselves. I n  Cameroon ,  Cote d' Ivoire ,  Kenya , Tanzania,  and Zambia - countries where 
H IV/AI DS in  now epidemic among adolescent women - the Demographic and Health Surveys 
(OHS) in the mid - 1 990s found that 20% to 50% of young women d id not know any way to protect 
themselves. I n  Mozambique, where an estimated 1 5% of young women have H IV,30 74% of young 
women and 62% of  young men cou ld not name a single way of  protecting themselves. 
Young women are far less knowledgeable about HIV than are young men . For instance ,  in  five 
cou ntries s urveyed the percentage of you ng women who know a way to protect themselves 
against H I V  is on ly half that of young men .  Moreover, young women often hesitate to chal lenge 
misi nformation from their partners lest they appear too knowledgeable about sex. 
When young people do know someth ing about H IV/AI Ds, their knowledge is often shal low.  For 
example ,  when students in  Papua New Gu inea were asked how to protect against H IV, 27% said 
that it was enough to get to know a partner first or to make sure that their partner had not had sex 
in the previous six months. 31 S imi larly , many young people do not know that a hea lthy - looking 
person can have H IV. In some countries where AI DS is widespread , such as Lesotho and South 
Africa , 50% to 75% of women ages 1 5  to 1 9  do not know that a person with H I V  may look 
healthy. 32 

27 El Gawhary, K. Breaking a social taboo: A IDS hotline in Cairo .  Middle East Report 28(1 ) :  1 5. Spring 1 998. (Available: 
  

28 Grunseit. A. Impact of HIV and sexual health education on the sexual behaviour of young people: A review update . Geneva, Joint 
U nited Nations Programme on H IV/AIDs, 1 997. 63 P; Kirby, D .  Emerging answers: Research findings on programs to reduce teen 
pregnancy. Washington, D.C. , National Campaiyn to Prevent teen Pregnancy, May 2001 . 1 87 P. 
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AIDS Education 
In  J une 200 1 member states at the U n ited Nations General Assembly Special Session on AIDS 
agreed to "ensure that by 2005, at least 90% of young men and women aged 1 5  to 24 have access 
to the i nformation and education necessary to develop the l ife ski l ls requ i red to reduce their 
vu lnerabi l ity to H IV  infection". 33 One way to ach ieve this goal ,  at least in  theory, is th rough a 
country's education system - especial ly if programs reach students at an early age, before some 
beg in  to d rop out of school .  At the I nternational AI DS Conference in Durban in 2000, the 
"Prevention works" Symposiu m recommended that H IV/AI DS education ag in  early , focusing on 
chi ldren as young as five year.34 
Nevertheless, there is considerable d isagreement over H IV/AI DS education - including what to 
teach,  at what age, in what sett ing,  by whom, and to what end . Pol itical pressures often keep sex 
education - and thus H IV/AI DS education - out of the classroom.  Sensitivities about sexual ity and 
young people's behavior often obstruct A IDS education even where there is a strong national 
commitment to address the AIDS crisis. In spite of such obstacles, some school programs appear 
to have made gains,  a lthough evidence from program evaluation is parse . 
Comprehensive evaluations have examined the impact of H IV education programs worldwide. I n  
Canada and the US researchers found that one - third of the 2 8  programs they reviewed delayed 
the age at sexual in itiation among students participating . 35 A more recent analysis that reviewed 
school-based education programs in Namibia, Nigeria, South Africa, and Zimbabwe found that 
some of the programs helped delay sexual in itiation , decreased number of partners, and increased 
contraceptive use . For example, in Namibia a curricu lum that emphasized abstinence and safer 
sex practices helped some female students delay the start of sexua l activity but d id not increase 
abstinence or condom use overa l l .  In Brazi l  students participating in  a school-based AIDS 
education program reported having fewer sex partners than students in  schools without the AI D S  
program.36 
I mportant comparison of AI DS education programs for youth include addressing pressure and 
norms that an age risky behavior. 37 Changing young people taking behavior requ i res going beyond 
providing infection to helping young people acqu ire the abi l ity to refuse sex and to negotiate with 
sex partners .  
I n  Thailand a comprehensive education program for young people included problem - Solving 
exercises, role playing ,  and analysis of "triggers" for unsafe sexual behavior (such as alcohol use) . 
This program helped to ach ieve a 50% decl ine in new H IV cases, and the incidence of STls among 
young men in the program was one-seventh of that among a control g roup without Al OS 
education . 38 (8) .  
Researchers have identified key elements of H IV/AI DS education programs,  largely from US -
based stud ies. P rograms are more l i kely to be successfu l by : 
• Focusing on reducing specific risky,  sexual transmission 
• Using theoretical approaches to behavior change that have proved successfu l as a 

basis for program development; 
• Having a clear message about sexual activity and condom use and continuously 

reinforcing th is message;  
• Provid ing accurate basic information about the risks of adolescent sexual activity and 

about methods of avoiding intercourse or using condoms against H IV infection ; 
• Deal ing with peer pressu re than other socia l pressures on young people to be sexual ly 

active ; 
• Provid ing model l ing and practice of commun ication , negotiation and refusal ski l ls ;  

3 3  United Nations General Assembly. Declaration o f  commitment o n  HIV/AI Ds .  Aug . 2 ,  2001 . (Resolution adopted by the General 
Assembly)(Available:  Accessed Jun . 28, 2001 ) .  

34 Fee, N .  a n d  Youssef, M .  Young people, AIDS,  a n d  STls:  Peer approaches in developing countries. I n :  MAN N ,  J .  a n d  Tarantola, D . ,  
eds . AIDS in the World I I :  Global Dimensions, Social Roots and Responses. New York, Oxford University Press, 1 996. P.  247 248 .  

3 5  See note 28  
36 DAS Gracas RUA, M .  and  Abramovay, M .  Evaluation of  preventive actions against STDs/AIDS and  drug abuse in elementary and  

high schools in Brazil ian capitals. Geneva. United Nations, Jun .  2001 . 1 1 8 P.  
37 Agha, S .  Consumer intentions to use the female condom after one year of mass marketing (Lusaka, Zambia) .  Washington, D.C . ,  

Population Services internationa l ,  1 999. (PSI Research Division, Working Paper No.26) 1 6  . 
38 Celentano, D . ,  Bond ,  K . ,  Lyles, C . ,  Eiumtraku l . ,  S . ,  Go, V. , Beyrer, C . ,  NA Chiangmai ,  C . ,  Nelson,  K . ,  Kham Boonruang, C . ,  and 

Vaddhanaphuti, C .  Preventive interventions to reduce sexually transmitted infections: A field trial in the Royal Thai Army. Archives of 
Internal Medicine 1 60(4) : 535 540. Feb. 28, 2000. (Available:  Accessed 
Aug . 6, 2001 ) .  
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• Using a variety of teaching methods that involve the participants and help personal ize 
information ; 

• Using teaching methods and materials appropriate to students' age, sexual experience, 
and culture ;  

• Selecting as teachers people who believe in the program and then train ing them to be 
effective . 

More evaluation is needed of developing - country A IDS education for youth i n  school and out of 
school . 
H IV/AI DS education programs should be age-appropriate - that is ,  programs for younger 
adolescents should focus on avoid ing or delaying sex, wh i le those for older adolescents should 
include d iscussion of condoms and other contraceptives in  addition to u rg ing abstinence. 39 Of 
course, education cannot help young people who cannot avoid or delay sex, even if they want to -
for example, young women trafficked into prostitution or raped in refugee camps. 
Peer education . Many strateg ies for youth now make peer education a key approach .40 Perhaps 
the most important goal  of peer education is to establ ish standards for acceptable behavior. When 
youth p lay a role in  developing social and g roup norms that protect against H I V  infection , they 
serve as positive role models for behavior change.41 
Most young people find trained peer educators credible because they commun icate wel l  with other 
youth and set bel ievable examples of behavior. Peers a lso can help other you ng people acqu i re 
such ski l ls as sexua l  negotiation and assertiveness .42 
For peer ed ucation programs to be effective, tra in ing of the peer educators is essential - includ ing 
fol low-up sessions that reinforce knowledge bel iefs , and ski l l .  
Tra in ing not only should ensure that peer educators know how to teach about H IV/AI DS but also 
that they are able to see th ings from the perspective of the young people they are trying to reach . 
A wide variety of peer AIDS-education programs in developing cou ntries reach young people, 
includ ing in l ndonesia43 , Kenya44 , Peru45 , Thai land46 and Zambia.47 Wh i le evidence from evaluation 
is sl ight, peer  education programs have been found to reduce the i ncidence of STLs including H IV, 
change risky behavior, and improve health , includ ing among the peer educators themselves.48 In a 
US peer education program among youth , for example,  condom use increased form 45% to 55% 
among participants surveyed .49 In Peru , in the absence of the Es Salud peer project, youth condom 
use in the project area wou ld have been 39% less . 50 
Peer education is sometimes assumed to be inexpensive, s ince it rel ies on volunteers. Costs can 
run h igh ,  however, to tra in ,  support, equ ip ,  and supervise peer educators . H ig h  turnover among 
peer educators requ i res contin uous recru itment and train ing of replacements . Also, peer programs 
usual ly need professionals to provide gu idance and support .  Wh ile a g rowing consensus holds that 
peer educators shou ld be compensated in  some way, experience cautions against 
overcompensation to avoid d istancing peer educators from their aud ience. 51 

39 See note 7; Coll ins, C. Dangerous inhibitions: How America is letting AIDS become an epidemic of the young . San Francisco, Center 
for A IDS Prevention Stud ies, Harvard AI DS I nstitute, Feb. 1 997. 44 P. 

40 See note 34 
41 O'Hara, P . ,  Messick, B . ,  Fichtner, R., and Parris. D.A peer led A IDS prevention program for students in an alternative school .  Journal

of School Health 66(5) : 1 76 82 . May 1 996. 
42 Family Health International AIDS Control Prevention Project (FHl AI DSCAP).  How to create an effective peer education project: 

Guidel ines for AIDS prevention projects. Arlington, Virgin ia ,  F H I ,  1 996, p33 ; see note 34 
43 I nternational Planned Parenthood Federation ( IPPF) .  Ann ual report 1 995 1 996. London, I PP F ,  1 996. 34 P.  
44 See note 1 
45 Frost, J . ,  Jones, R . ,  Woog , V . ,  Darroch, J . ,  and Singh ,  S. Adolescent sexual and reproductive behavior: A developed country 

comparison. Contry report for the United States. New York, Alan Guttmacher Institute, 2001 . (Occasional Report). 
46 See note 38; Fongkaew, W. and Bond , K. Promoting social action networks for youth health.  Washington,  D.C. ,  Pathfinder 

I nternational ,  Focus on Young Adults, 1 999. 2 P. (Available:  Accessed 
Jun.  1 2 ,  2001 ) .  

4 7  Serlemitsos, E.  (Johns Hopkins University Center for Communication Programs, Zambia Field Ofice) [Circulation of Trend setters] 
Personal communication , May 9,  2001 . 

48 Norman ,  J. Programs at a glance:  Evaluated peer health education programs. Washington,  D .C . ,  Advocates for Youth, Nov. 1 999.  6 
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51 Field , M. ,  Weis, E . ,  and Smith , S. Lessons Learned: programming for adolescent and young adult .  Washington, D .C. ,  United States
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Status of Women 
What is the impact to H IV on the status of women in developing countries? It is broadly recogn ized 
that the pandemic has catastroph ic cost conseq uences since it main ly affects people in the 
economically productive adu lt years .  The heavy macroeconomic impact of A IDS comes partly from 
the h igh  cost of treatment which d iverts resources from productive investments , and partly from 
d i rect effects on productivity due to i l lness and the loss of ski l led adu lts . These macroeconomic 
effects are superimposed on a deepening crisis associated both with the effects of structural 
adjustment policies and with employment structures inherited from colonial times which have 
contributed to the weakening of the extended fami ly and to the femin isation of poverty . With 
decl in ing real income , women have had to compensate by working longer hours ,  competing with 
men in a labour market wh ich severely u ndervalues women's work. Women currently account for 
half of the world's income and have one h undredth of the world's property reg istered in their  name. 
The potential of the H I V  epidemic to worsen gender imbalance is h ig h .  
A s  the H IV/AI DS epidemic intensifies, w e  are seeing increased stigmatization o f  women , a n d  a 
change in women's social and pol itical position . Women are frequently identified as the reservoirs 
of infection or as vectors of transmission to their male partners and to their offspring . I n  fact many 
countries appear more prepared to invest in programs to prevent mother-to - chi ld transmission 
than in  programs to prevent transmission to women in the first place. This perspective is harmfu l in 
that it fai ls to focus on men's equal responsibi l ity to prevent H IV, i t  prevents programs from 
developing services that meet the needs of women , and it underl ies research and intervention 
strategies that have been desig ned more to protect men from women than to enable women to 
protect themselves. 
I n  many cou ntries , the law does not al low women to inherit land .  This means that women lack 
col latera l  for financial services; combined with low levels of education , th is constitutes a clear 
gender - based constra int to economic activity .  I n heritance laws also mean that widows are 
vulnerable to making sexual decisions infl uenced by economics :  it may mean accepting the levirate 
or trad itional marriage to a brother - in - law, a socia l  safety net with a distinct risk of encourag ing 
HIV transmission ;  or becoming i nvolved in some form of prostitution to support themselves and 
their  chi ldren . Attempts thus  far to change the legal  status of women in the face of the H I V  
epidemic have met with social resistance even when the actual laws themselves are changed . 

Conclusion 
In order to address economic and biologica l  vu lnerabi l ity o women,  educational inequ ities ,  
increasing health burdens being p laced on women ,  and impediments of the current status  of 
women, a multi-pronged strategy wi l l  be requ i red . At a l l  levels of the strategy, women,  both 
infected and affected ,  must be involved if this is to be effective . Solutions are not simple but the 
seeds of those solutions are found in the conventional wisdom of commun ities themselves .  They 
are also found in systems- level analysis which should i nform the creation of gender - sensit ive H IV 
and development pol icies . We must engage decision makers at loca l ,  national and international 
levels to address these imbalances and these issues if we are to mitigate the devastat ing 
psychosocial and economic impact o H IV on women in  developing countries . Strategies should be 
aimed at enhancing the responses of fami l ies and commun ities to the H IV epidemic in s uch a way 
that they enhance women's status .  On ly by doing so wi l l  women's vulnerabi l ity to H IV transmission 
be reduced and the possib i l ity that women wil l  play fu l l  roles in  society enhanced . 
Strategic interventions  to promote gender equ ity deserve a central focus in national A IDS  plans.  
Governments can help el iminate the financial inducements to mu ltiple partnerships by revising 
laws and labour codes to guarantee women the rig ht to own and inherit property, to earn salaries 
on a par with men , and to have equal access to cred it and tra in ing .  They can improve women's 
abi l ity to protect themselves by expanding female education , educating women about their rig hts , 
fighting the cu ltural bel iefs that den ig rate women and value boy chi ldren over g i rls, and he lp ing 
women to organ ize on their own behalf. U nti l women become part of the d ialogue that establ ishes 
pol icy and d istributes resources, women's issues wil l remain vastly underattended . And u nti l  
women share power more equal ly with men - in  both the publ ic and the private sphere - they wi l l  
remain at  heightened r isk  both for H IV and for the d iscriminatory practices and stigmatization 
associated with A I DS .  
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The Sil enced Few - Non-Eng lish Speaking Women in Prison 

� 
Debbie Kilroy is an employee and advocate of Sisters Inside. 
Sisters Inside is an independent community organisation which exists to advocate for the human 
rights of women in the criminal justice system, and to address gaps in the services available to 
them. We will work alongside women in prison in determining the best way to fulfil these roles. To 
get involved with Sisters Inside contact . . .  (07) 38445055 

Anna was caught carrying drugs through Brisbane Airport and was remanded to the women 's 
maximum security prison. She spoke limited English .  A faceless interpreter explained the 
induction process. Anna was terrified and was refused access to written information in her 
language to explain the prison processes or to explain her legal rights whilst in prison. Anna 's 
children were sent to an orphanage after she was sentenced. A year later Anna received a fax 
informing her that her youngest child had been sold. She was hysterical and could not explain to 
anyone what  was happening to her or to her child. No interpreter was contacted so the prison had 
no idea why she was in deep depression. 

Imprisonment is one of the most isolating ,  horrifying and depriving experience for any woman . For 
women from non-Engl ish speaking backgrounds (NESS)  the prison experience is one of 
"desperate isolat ion" . 1 There are approximately 300 women incarcerated in South east 
Queensland prisons at any one time, 9 - 1 2% of this population are NESS women . NESS women 
experience fear, racism and persecution due to overwhelming communication barriers and 
systematic mistreatment from Department of Corrective Services (DCS) processes. 

Non-Engl ish speaking women are a sign ificant minority with in  the Queensland prison system.  I n  
2000,  D C S  released a needs analysis that stated 1 1  % of women in  prison are from a NES 
backg round .2 This figu re has i ncreased to 1 4 .2% in 2003. 

The Department of Corrective Serv ices only attempts to provide l ingu istical ly and cu ltu ral ly 
appropriate information during the process of induction on first arrival at prison .  After this no 
further attempts are made to ensure that NES S  women have information regard ing their legal 
rights ,  privi leges, pun ishments or regu lations .  This information is only available in Engl ish . NES S  
women endu re absolute deprivation a n d  isolation in  the prison system.  They are i n  a "state of 
defacto sol itary confinement."3 

S isters I nside ,  at West End ,  provided NESS women in Southeast Queensland prisons with a 
questionnaire and interviewed them for approximately 90 minutes. Add itional ly ,  NESS women who 
have recently been released were also interviewed . NES S  women are so smal l  in n umber they 
might be easi ly identified by others , so paramou nt in our considerations were issues of 
confidential ity .  When interviewing NESS women who have been released we noticed they shared 
their  experience with more freedom and less fear of reprisals .  

NES S  women in  prison have often experienced extensive violence in their l ives before 
imprisonment. F ind ings for the research q uestionnaire confi rm that 76 .8% of NESS women in 
prison have been sexually assaulted , usual ly multiple assaults, throughout their l ives .  This sexual 
abuse is usual ly by family members and was first perpetrated against them at a very young age .  
76 .9% of  NES S  women in prison have experienced domestic violence and 6 1 . 5% have used d rugs 
and/or alcohol .  84 .6% stated that they wi l l  retu rn to violent homes, as they have no resources 
avai lable to ensure their own safety and their chi ld ren's safety. 84 .6% are mothers with an 

1 Easteal ,  P ,  The Forgotten Few: Overseas Born Women in Australian Prisons, AG PS, Canberra , 1 992 
2 Women's Pol icy Unit, Profile of Female Offenders, Department of Corrective Services, 2000. 

See note 1 
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average of 1 .6 ch i ldren each . Language and cu ltura l  d ifferences prevent these women from 
accessing mainstream services. These are barriers that the women perceive and therefore bel ieve 
that there is no alternative but to return to violent environments once released . 

The q uestionnaire asked women to volunteer their worst experiences in prison .  Women 
volunteered language and cultural barriers (84 .6%) ,  not u nderstanding their sentence or p rison 
processes (61 . 5%) ,  isolation from chi ld ren (76 .9%) ,  being scared (23%) ,  lack of cu ltu ra l ly 
appropriate  (23%) ,  access to rel igious and cu ltu ral services (30 . 7%) , one woman's chi ld being 
sold (7 .6%) ,  and one woman's chi ld dying whi lst she was in prison (7 .6%) as their worst 
experiences . 

NESB women also face the day to day cruel and unusual abuse that exists in prison l ife , "The 
terror is not what other women experience in here (prison) I just shake all the time and am so 
lonely. "4 

When Mee arrived in Brisbane, airport customs searched her luggage and found two kilos of 
heroin. She was arrested and taken into custody. She was taken to the maximum security 
women 's prison. She spoke little English and couldn 't understand what the prison officers were 
telling her. They eventually rang the telephone interpreter service to assist with the induction 
process. This phone call that was the last time Mee had access to an interpreter. Prison staff 
believed that because she had some words of English she could understand everything they were 
telling her. 

Mee grew more fearful. She had no one to speak with and she was pregnant. She would be taken 
to the medical centre to see a doctor and could not understand what they were saying. She didn 't 
know if her baby was all right or not. The medical staff would administer drugs to her and she 
didn 't know why. She was too scared to say no to them. 

She would pray at night in her cell. This was the only access she had to her religious practices. At 
no time was a Monk or Nun from the Buddhist community available for Mee. This terrified her even 
more, for the first time in her life she had no religious contact. 

This reception/induction process is arduous for NESB women with no Engl ish because of the 
min imal  contact with interpreters. As the reception/induction process can be qu ite lengthy and 
compl icated , prison management never use face-to-face interpreters . I nstead , they rely on  the 
telephone interpreting service . It is an al ienating means of commun ication ,  particu larly in  a 
situation where women a re feel ing at their most vulnerable. Further, the admission process i nto 
prison is completed with in  24 hours and all the women interviewed stated that they never again 
had access to an i nterpreter after the phone was hung up .  

NESB women frequently re ly on information from other women in prison .  The NESB women claim 
they prefer to observe the custom of the prison and to watch before they act, as a means of 
gathering information .  I f  they have to ask someone, they would choose another NESB person .  As 
there are only a smal l  number of NESB women at each prison ,  care was needed to ensure that 
NES B  women had ready access to each other. 

NESB women found that, in genera l ,  contact with prison program staff was not easy.  The 
difficulties were most apparent in  the early stages of prison life .  F i rst, and in common with many 
other inmates, the women felt afraid to ask for help ,  particu larly at the Brisbane Women's 
Correctional Centre .  They were unaware of the procedures for seeing a counsel lor or accessing 
educational programs . 

Prison management attempt to overcome language problems through the use of other women 
prisoners as interpreters ,  but there are problems attached to this strategy. When fel low prisoners 
are used as interpreters , NESB women may be placed at a d isadvantage ,  as the prisoner's abi l ity 

4 Statement from Interviewee, October 2002, V.02, p1 
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at interpretation may not be sufficiently advanced . Further this contravenes Queensland 
Government Pol icy which states that: 

" . . .  as far as practicable, friends and family members should not be used in the same role 
as professional interpreters. Children and relatives are not appropriate interpreters in any 
context. "5 

NESB women are placed at greater risk to their  physica l safety . All s igns warning of danger (eg 
ind icating an electric fence) are in  Engl ish only .  It is possible that such an action is a breach of the 
Queensland Workplace Health and Safety Act 1 995. As DCS has determined that certa in signs 
are needed for the health and safety of the prisoners ,  they are under an obl igation to provide them 
in a form accessible by al l .  

Mee 's baby was born, a little girl, immediately after Mee was sentenced. The prison system gave 
permission for Mee to keep her baby with her in the prison. Whilst she was glad to keep her baby, 
the circumstances were very difficult for her because she could not communicate well with anyone 
and did not have any money to provide essentials for the baby. Mee was not eligible for Centre/ink 
payments as she was not a citizen of Australia. Therefore the prison manager decided to give Mee 
$40 a week to buy the baby's essentials; this was not nearly enough. To make the situation worse 
the prison staff decided what Mee could buy for her baby. She was not allowed to feed her baby 
the food that was culturally appropriate. She was made to feed the baby western food. 

Food in prison is based on western cu is ine. Despite the existence of some freedom in select ing 
menus, NESB women find it  very d ifficult to cook their own food . Yet for most of their prison l ife 
NESB women must cook and eat from the standard Western menu .  It is very different from what 
they are used to eating .  Even when NESB women are al lowed to vary the menu they are faced 
with problems. The prison provides some basic ingredients for the women's use and the women 
then "buy in" any special items which they wish to use. NESB women find that the basic 
ingredients are western so they have to buy almost al l  ingredients for any meal they choose to 
cook. This presents a financial burden because the women on ly receive approximately $ 1 .50 -
$4 .00 per day in pay . 

The rel ig ious needs of prisoners are met through the Chapla incy Board . The Chaplaincy Board 
currently includes fou r  denominations (Angl ican ,  Cathol ic, Un it ing Church and the Salvation Army) . 
Prisoners whose re l ig ions are not included in any of the g roups must make specia l arrangements 
for services or visits by contacting their caseworkers I welfare workers . 

6 1 .6% of NESB women stated that no information was provided about access to rel igious serv ices 
for their faith . 23% stated that they have to pray in their ce l l  and are sometimes d isturbed by 
prison officers.  1 5 .4% were given a Christian Bible even though they were not Christians. There is 
a potential problem in relation to re l ig ious observance. Some NES B women d id not perceive a 
problem in the existing  arrangements . They saw rel ig ion as a "private" matter and hence they 
were not concerned . Yet the present organisation makes it d ifficu lt for NESB women . They are 
l i kely to be non-Christians and so are excluded from easy access to rel ig ious support. Moreover, 
the process of arranging for contact is itself more difficult because of their language problems. 

The Vietnamese are a sign ificant minority with in prison and they have very d istinct days of special 
s ign ificance. Yet their  festiva ls and days of specia l rel ig ious observance are not celebrated with in 
prison.  The Vietnamese women identified two days of special s ign ificance: Tet and the Moon 
Festiva l .  

Furthermore,  close l iv ing with shared accommodation presents some particu lar problems for NES B  
women.  Women routinely spend 1 2  - 1 3  hours per day locked i n  the ir  cel ls o r  un its . The smal l  
number of NESB women means that it is l ikely that they wi l l  be placed in  a cel l  with non-NESB 
women . NESB women report social and emotional isolation due to cu ltura l  and - language 

5 Multicultural Affairs Queensland,  Language Services Policy, Queensland Government, Department of Premiers and Cabinet, 2001 at 
p1 1 
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difference. The situat ion is particu larly unfortunate when it is remembered that NESB women often 
have to rely on a trusted other to help them gather information and to fi l l  in forms.  

The NES B women stressed the importance of family. Only one woman presently in prison had 
support from family or friends on the outside.  Some NESB women have chosen not to tel l  their 
fami ly of their imprisonment and the majority do not have any friends in  Queensland or Austral ia .  

Al l  prisoners suffer d i fficu lties i n  mainta in ing t ies with fami l ies and friends.  Visiting t imes and the 
number of visitors are restricted , as are times for telephone calls. The cost of te lephone cal ls is 
also proh ib itive for those whose fami l ies are interstate or overseas. The women have to pay for al l  
telephone cal ls .  

The NESB women are sceptical of seeking support from any ethn ic organisations. They feel 
"shame" in front of their  commun ities and feel that some of the organ isations are "as judgemental 
as the prison system" .  They d id state that having someone to speak to in their own language 
would be wonderfu l .  Certain ly ,  eth n ic commu nities cou ld provide val uable support to those in 
pr ison and to their fami l ies .  Many of the ethn ic organisations in the greater Brisbane area have 
shown an interest in supporting NESB women in prison .  

NES B  women experience difficu lt ies accessing the educational programs provided by DCS. All 
women are expected to do some core educational program as a means of moving through the 
system if they are sentenced to over 1 2  month 's imprisonment. NESB women found severe 
problems in accessing  programs.  Their d ifficu lty is attributable to their lower levels of Engl ish 
abi l ity . 

Section 9 of the Racial Discrimination Act 1975 (Commonwealth ) ,  which states that racial 
d iscrimination be u n lawfu l ,  is relevant to the NESB women in  prison . However, being 
Commonwealth leg islation , the author has decided to d i rect a focus to State leg islation .  Al l  of the 
NESB women interviewed reported they had never heard of the Anti-Discrimination Commission 
and that there were laws against d iscrimination . Further, 76 .9% stated that they felt very 
uncomfortable lodg ing a complaint because of fear of retribution from the prison system.  

Section 1 1  of  the Corrective Services Act 2000 (Queensland) (CSA) provides for prisoners to  be 
informed of entitlements and d uties . Section 1 1  (2) provides that if a prisoner does not understand 
Eng l ish ,  the person i n  charge6, being the General Manager of the prison employed by the DCS, 
must take reasonable steps to ensure the prisoners understand s1 1 ( 1 ) CSA , being entitlements 
and duties under the Act, and admin istrative pol icies and procedures relevant to the prisoners 
entitlements and duties. Section 1 1  (3)(a) of the CSA provides that the General Manager, being the 
person in charge, must by law ensure a copy of the relevant leg islation be avai lable to all 
prisoners .  All prisoners must reasonably therefore include NESB women . 

I nternational instruments are not b ind ing in I nternational law and have not been leg islated i nto 
Austra l ian domestic law. The wel l  known i nternational instrument concern ing treatment of 
prisoners is the UN Standard Minimum Rules for the Treatment of Prisoners (UNSMR) . Ru le 6 in  
the UNSMR prohib its any d iscrim inatory treatment of  prisoners wh ich is based on the g rounds of 
race , colour, rel igion , gender, national or social orig in ,  pol itical or other opin ion ,  property,  b i rth or 
other status.  This is relevant to NESB women in prison .  The Standard Gu idel ines for Corrections 
i n  Austral ian which are model led on the UNSMR do not have the force of the law. The Racial 
Discrimination Act 1 9 75 (Commonwealth) is re levant and was identified in th is paper. However, 
the NESB women are imprisoned u nder Queensland law. The Q Anti-Discrimination Act 1 99 1  
seemed appropriate t o  analyse to d iscover whether a complaint cou ld be lodged . 

The Queensland Government does have a Language Services Pol icy that reflects a whole of 
government commitment to the development of commun ication strateg ies to inform cl ients of 
services and the pol icy states that they wi l l :  

6 Corrective Services Act 2002 (Queensland) s 5 
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Plan for language services in the agency, incorporating interpreting and multilingual 
information needs into the budgeting, human resource and client service program 
management". 7 

Therefore, in relation to reasonableness and financial circumstances it is already Government 
pol icy to ensure language services are avai lable. We at Sisters I nside appreciate however that 
stories l ike Anna's and Mee's are not exceptional ,  and their fai lure to receive justice , or even basic 
necessities, should be abhorred by the entire legal community . 

7 Queensland Government Language Services Policy 2001 at p7 
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I ndonesian Marriage Law on Polygamy: Reasons behind the 
Opposition toward the abolition of polygamy 

� 
Nina Nurmi/a is a PhD student in the Gender Studies Program, The University of Melbourne. 

I ntroduction 

Before the enactment of the 1 974 Marriage Law, the I ndonesian Women's Congress (KOWAN I ) ,  
whose members were main ly middle class educated women ,  argued for abol ishing polygamy to 
improve women's position in  marriage. However, their stand was opposed by many M usl ims. This 
paper wi l l  analyze the reasons for Musl im opposition to a fu l l  prohibition of polygamy.  I wi l l  arg ue 
that there are two main reasons for their opposition .  

F i rst, many I ndonesian M usl ims believe that polygamy is ( l iteral ly) al lowed by the Qur'an , so they 
cannot prohibit something that is a l lowed by the Qur'an ,  Musl ims' Holy Book. Second, I ndonesian 
Mus l ims' continu ing confl ict with the Dutch during colon isation and with the secu lar nationalists in 
the post- independence period prevented Musl ims from adopting monogamous marriage imposed 
by the Dutch and the secu lar nationalists . The I ndonesian Marriage Law no . 1 /1 974 states that 
marriage is basical ly monogamous. However, it al lows a husband to practise polygamy u nder 
certain  circumstances and conditions.  The 1 97 4 Marriage Law states the fol lowing provision in 
relation to polygamy: 

Article 3: 

( 1 ) I n  principle in a marriage a man shall be al lowed to have one wife only. A woman shal l  be
al lowed to have one husband only. 
(2) A Court of Law shal l be capable of granting permission to a husband to have more than one 
wife, if a l l  part ies concerned so wish .  

Article 4 :  
( 1 ) If a husband desi res to have more than one wife, as referred to in  Article 3 

paragraph (2) of this Law, he shal l be required to submit a request to the Court of 
Law in the reg ion in which he resides. 

(2) The Court of Law referred to in  paragraph ( 1 )  of this article shal l  grant permission
to the husband wishing to have more than one wife if: 

a .  h is wife is unable to perform her duties as wife; 
b .  h is wife suffers from physical defects or an incurrable disease; 
c . his wife is incapable of having descendants.

Article 5: 
( 1 ) In order for a request to be submitted to the Court of Law as referred to in

Article 4 paragraph ( 1 )  of this Law, the fol lowing requirements shall be obtained :
a .  the approval o f  the wife o r  wives; 
b. the assurance that the husband wi l l  guarantee the necessities of life for h is wives

and their chi ldren;
c .  the guarantee that the husband shal l  act justly in regard to h is wives and the i r  

chi ldren . 

(2) The approval referred to in paragraph ( 1 ) under the letter a of this article shal l not
be required of a husband if it is impossible to obtain the approval of his wife or 
wives and if she or they are incapable of becoming partner or partners to the 
contract, or if no information is avai lable with respect to his wife or wives for the 
duration of at least 2 (two) years , or on account of other reasons requiring the 
judgment of a Judge on the Court of Law (Department of Information ,  1 979, 
p. 1 0-1 1 ) .
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First, I wi l l  outl ine the Qur'anic verse 4 :  3 ,  which has often been used to justify the permission for 
polygamy and its backg round of revelation .  I wi l l  d iscuss the Musl im l iteral and contextual 
i nterpretation of the verse. I bel ieve that the contextual and comprehensive i nterpretation of 
Qur'an ic verses supports the fu l l  proh ibit ion of polygamy. Second , I wi l l  describe the I ndonesian 
context prior to the 1 97 4 Marriage Law. The 1 97 4 Marriage Law was enacted in the context of 
confl ict between M usl im national ists and secular national ists , which prevented M usl ims from 
adopting a secular marriage law draft, inc lud ing monogamy. 

Musl im Interpretations of Polygamy 

In this part of the paper, I wi l l  present various M usl im interpretations of polygamy. M usl ims can be 
categorised i nto th ree groups in their interpretations of polygamy. Fi rst, some Musl ims believe that 
I slam al lows polygamy.  Second , some of them believe that Islam restricts polygamy.  Th ird, other 
Mus l ims bel ieve that Islam prohibits polygamy. The source of these d ifferent interpretations is their 
d ifferent approach in read ing Qur'an ic verses An-Nisa' ( IV) :  2-3& 1 29 :  

To orphans restore their property (when they reach their age) , nor  substitute (your) worth less 
th ings for (their) good ones; and devour  not their substance (by mixing it up) with your own (verse 
2) .  For this is indeed a great s in .  If ye fear  that ye shal l  not be able to deal justly with the orphans, 

 women of    or  or  but if ye fear that ye shal l  not be able to 
deal justly (with them), then only one,  or that wh ich your right hands possess . That wi l l  be more 
suitable, to prevent you from doing injustice (verse 3) 1 . 

Ye are never able to do justice between wives even if it is your ardent desire (verse 1 29)2. 

The first group who bel ieves that I slam al lows polygamy approaches the Qur'an ic verse l iteral ly 
and on ly refers to the underl ined part of the verse:  women of    or  
or four. The second group who bel ieves that Islam restricts polygamy also approaches the 
Qur'an ic verse l itera l ly and only refer to the bold part of the verse:  women of   

 or  or  but if ye fear that ye shall not be able to deal justly (with them), then 
only one. Based on their  l iteral read ing , th is group restricts the number of wives a man can have 
to four .  The group also restricts the man with the requ i rement that he must deal with his wives 
justly. Otherwise, he can only have one wife. Most M usl im family laws th roughout the M usl im world 
are in accord with the second-group's i nterpretation3 . I ndonesia's 1 974 Marriage Law, which was 
mostly derived from M usl im fami ly law ,  is one of the examples of th is second-group's interpretation 
in  relation to polygamy.  

The th ird g roup bel ieves Is lam prohibits polygamy approaches Qur'anic verses comprehensively 
and contextually. This group not only refers to the underl i ned and bold parts of the verse but also 
to the whole verses of An-Nisa' ( IV) :  2-3 and 1 29 .  In addition ,  th is group points to the need to 
consider the context of the verse's revelation .  The verse was revealed in the seventh century of 
Saudi Arabia,  after M usl ims were defeated in the Uhud war. Many Musl im men were ki l led in  the 
batt le, leaving their wives, ch i ldren and their property . At that time,  many women were not 
accustomed to run a business, therefore other M usl im men were appointed to be g uard ians to 
manage the widows' and orphans' wealth4 . Some male guardians, however, wanted to have the 
orphans' wealth for themselves. They tried to appropriate the orphans' money by mingl ing their 
own smal l  accumulations of money with the orphans' inheritance or by marrying them when the 
orphans reached puberty. They assumed that if they married the orphans, they would not need to 
pay the dowry and could treat their orphaned wives as they wished because the orphans d id not 
have someone to protect them5. I n  th is context, the fol lowing verses were revealed to gu ide and 
prevent male guard ians from being u njust towards the orphans: 

1 Al i ,  Abdul lah Yusuf , The Meaning of  the Holy Qur'an, Amana Publ ications, Beltsvi l le ,  1 989, 1 84 5 
2 See note 1 , at p227 
3 Mahmood , Tahir , Family Law Reform in the Muslim World, New Delhi: The Indian Law I nstitute, 1 972. 
4 Doi , Abdur Rahman I ,  The Qur'an, Women and Modern Society. India: Sterling Publisher Private Limited, 1 999. 
5 Mawardi ,  Ahmad Imam,  'The Political Backdrop of the Enactment of the Complation of Islamic Laws in Indonesia '  in Arskal Salim and 

Azyumardi Azra (eds .)  Shari 'a and Politics in Modern Indonesia. Singapore: lnstitite of Southeast Asian Studies, 2003. 
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To orphans restore their property (when they reach their age), nor substitute (your) worthless 
things for (their) good ones; and devour not their substance (by mixing it up) with your own. For 
this is indeed a great sin. If ye fear that ye shall not be able to deal justly with the orphans, marry 
women of your choice, two, or three, or four; but if ye fear that ye shall not be able to deal justly 
(with them), then only one, or that which your right hands possess. That will be more suitable, to 
prevent you from doing injustice6.

Based on the context of revelation and the word ing of verse 4 :  2-3 and 1 29 ,  the th ird g roup 
interprets these verses, as being not about the permiss ion for polygamy, but rather  about the 
importance of being just toward the powerless orphans. I f  male guardians fear for being u nfa ir  
toward the orphans, they are al lowed to marry two, th ree or fou r  women,  a practice wh ich was 
common in seventh-century Arabia. However, if they fear for being unjust to more than one wife ,  
they can only marry one wife .  Being just toward mult ip le wives, the primary requ i rement for 
polygamy, is stated in verse 4: 1 29 to be impossible for men to ach ieve . Therefore it is understood 
that polygamy is proh ibited7 . Abduh  ( 1 849-1 905) , an Egyptian scholar, was the lead ing proponent 
of this g rou p. H is interpretation of polygamy, written by h is  student, Rida, influenced many M usl im 
scholars and reformers to work for leg islating polygamy. His i nfluence was especia l ly marked 
among Tun isian scholars and rel ig ious authorities who decided to ban polygamy in 1 9568 . 
However, even though many Musl im femin ists support this th ird interpretation ,  some of them seem 
to be reluctant to state clearly that Islam prohibits polygamy. Those who are reluctant to say that 
Is lam prohib its polygamy mostly prefer to say that "the Qur'an ic ideal is monogamy" or "the Qur'an 
opposes polygamy" , 

I ndonesian Context Prior to the 1974 Marriage Law 

I n  this part of the paper, I wi l l  briefly describe the I ndonesian context prior to the enactment of the 
1 97 4 Marriage Law. Even though the 1 97 4 Marriage Law is intended for all I ndonesians  regard less 
of rel ig ion , the content of the law was main ly derived from Musl im law. Therefore, I wi l l  firstly 
describe the position of Musl im law in I ndonesia s ince the Dutch colon ial era .  Secondly, I wi l l  
describe the women's  organisations' continu ing struggle to put pressure on the government to 
reform the marriage law. Thirdly, I wi l l  h ighl ight the continu ing confl ict between Musl im national ists 
and the secu lar national ists in the post-independence era ,  which caused Musl ims to resist the 
secular idea of monogamous marriage. 

During the early stages of Dutch colon ization in the Netherlands I nd ies (now I ndonesia) , the Dutch 
d id not interfere with native laws . They also did not d ifferentiate between adat and Mus l im laws. 
They al lowed Musl ims to use their law in sett l ing disputes-for example, in relation to marriage and 
inheritance. This Dutch pol icy was written in the Resoluties der l nd ische Regeering March 25,  
1 760 and later, i t  was also reg istered in the Regeerings Reg lemen (RR) in  1 885.  The pol icy, which 
was developed by van den Berg ( 1 845-1 927) ,  is known as Receptio in Complexu. It al lowed the 
colony's j udges to settle cases based on their rel ig ious laws. For Musl ims, Receptio in Complexu 
means that Musl im j udges cou ld refer to Musl im law9 . At a later stage of colon ization , h owever, 
the Dutch recognized the difference between adat and Musl im laws. During the confl ict between 
the proponents of adat law and the proponents of Musl im law, such as during the Paderi war 

6 See note 2, at p1 84 5. 
7 Rida, Muhammad Rashid ,  Tafsir Al Manar vol. 4., Beirut: Darul Ma' rifah, 1 973. 

Jawad , Haifaa A, The Rights of Women in Islam : An Authentic Approach, New York,  St .  Martin's Press, 1 998. 
Wadud , Amina,  Qur'an and Woman : Rereading the Sacred Text from a Woman's Perspective, New York : Oxford 
University Press, 1 999. 
Barias, Asma,  'Believing women in Islam : unreading patriarchal interpretations of the Quran ', Austin ,  University of 
Texas Press, 2002 . 

8 See note 7, per Jawad . 
9 Suny, Ismai l ,  'Kedudukan Hukum Islam dalam Sistem Ketatanegaraan Indonesia'  in Juhaya S Praja (ed .) Hukum Islam d 

Indonesia. Perkembangan dan Pembentukan (second edition) ,Bandung, Remaja Rosdakarya, 1 994, at p73. 
lchtijanto, 'Pengembangan Teori Berlakunya Hukum Islam di Indonesia' in Juhaya S Praja (ed .) Hukum Islam di Indonesia. 

Perkembangan dan Pembentukan (second edition). Bandung: Remaja Rosdakarya,  1 994, at p1 1 7 . 
Azra, Azyumardi , 'The Indonesian Marriage of 1 97 4. An Institutionalization of the Shari '  a for Social Changes' in 
Arskal Salim and Azyumardi Azra (eds.)  Shar ' a and Politics in Modem Indonesia. Singapore ,  Institute of Southeast 
Asian Studies, 2003, at p79 . 

5 8  



( 1 82 1 - 1 837) in West Su matra , the Dutch took the side of the proponents of adat law and supported 
the development of adat law to curb the progress of Musl im law 10 .
I n  1 929 ,  at the suggestion of Snouck Hurg ronje ( 1 857- 1 936) ,  an advisor of the Dutch government 
oh ind igenous and Arab affairs ,  the Dutch changed the pol icy in relation to the Musl im laws from 
Receptio in Complexu into Receptie. Receptie ( reception theory) meant that ind igenous people 
were subject to adat laws. Musl im laws cou ld only be appl ied if they d id not contrad ict adat laws 1 1 . 

I n  1 937,  the Dutch government further reduced the influence of M usl im law by removing the 
Rel ig ious Courts' authority to settle Musl im disputes on inheritance,  giving the authority to the C ivi l  
Courts. The reason g iven for its action was that the Musl im law of inheritance was regarded as 
contradict ing the adat laws 1 2 . As a resu lt, Musl ims of the Netherlands I nd ies were unhappy with the 
Dutch i nterference on the implementation of their law, especia l ly with the Dutch discriminatory 
pol icy of position ing M usl im law subord inate to the adat law. 
Prior to the enactment of the 1 974 Marriage Law, the people in  the Netherlands I nd ies acted with in 
fou r  d ifferent marriage laws : 

1 .  M usl ims acted with in the Musl im marriage law wh ich was u n-cod ified 
2 .  Christians acted with in  the Ordinance of 1 933 
3 .  Europeans and  Chinese acted with in the  Civi l  Code (Burgerl ijk  Wetboek) which regulated 
marriage among the people subject to the Western law 
4 .  Non-Christian and non-Musl ims acted with in adat law1 3 . 

At that time, the posit ion of the Netherlands I nd ies women in marriage was vulnerable. This 
vulnerable position of women in  marriage is partly recorded in letters of Kartin i  ( 1 879- 1 904) to her 
Dutch friends. Kartin i ,  one of the pioneers of women's emancipation in the Netherlands I nd ies ,  
expressed her opposition  to the local Javanese aristocratic traditions of women's seclusion , 
parenta l ly arranged marriage and polygamy. I n  her opin ion , marriage served to fu lfi l  male interests , 
and offered noth ing to women .  I n  her social ly segregated aristocratic fami ly, she said , there was no 
place for love . S he also criticized the d iscriminatory treatment of g i rls and boys in term of 
education .  She proposed education for gir ls to the government in order for women to be 
economical ly independent and for them to avoid re lying on marriage .  In her time, education cou ld 
only be accessed by the male el ite . Because of her aristocratic father, she was al lowed to study in 
Dutch primary school ,  a most unusual practice,  even though she fina l ly ended up being secluded 
when she reached the age of twelve 14 . 

I n  her letters , Kartin i  regarded polygamy as a sinfu l  act because it hurts women's feel ings.  I n  her 
opin ion ,  anyth ing that h urts others ,  even an ima ls, is a sinfu l act. She herself was raised in a 
polygamous fami ly, wh ich were common among el ite fami l ies at that time. Kartini  cou ld see d irectly 
the misery of women who had a co-wife l iving u nder the same roof. They needed to compete with 
each other to gain the attention of their h usband . Despite her rebell ion against marriage, because 
of her love of her father, she fina l ly ended up being married to a man who already had three wives 
and six ch i ld ren .  She felt powerless for not being able to resist polygamy because she said that 
polygamy had been leg itimized by rel ig ion 1 5 . 

I n  my opin ion , what Kartini  regarded as "rel igion" is actua l ly the male biased interpretation of 
rel ig ion . Many Musl ims confuse the "Qur'an" and " its interpretation" (tafsir) , assuming that tafsir is 
the same as the Qur'an itself and therefore both are regarded as infal l ib le. 1 6 For Musl im,  the 
Qur'an is God's revelation and therefore is infa l l ible, whi le tafsir is a human production and 

1 0 Maarif, Ahmad Syafi, Studi tentang Percaturan dalam Konstituante. Islam dan Masalah Kenegaraan. Jakarta , 
LP3ES, 1 985. 
See note 1 0 , per Azra , at p78 79. 

1 1  See note 1 0 , per Suny, at p74. 
1 2 See note 1 0 , per Suny, at p74 . 
1 3 See note 1 0 , per Azra, at p79.
1 4 Kartin i ,  Raden Adjeng , Letters from Kartini : an Indonesian feminist, 1 900 1 904 (translated by Joost Cote), Clayton, Monash Asia

Institute, Monash Un iversity in association with Hyland House, 1 992 . 
1 5 See note 1 5 . 
1 6 For further information regarding Musl ims' confusion between Qur'an and its interpretation,  see Barias, Asma, Believing women in 

Islam : unreading patriarchal interpretations of the Quran. Austin , University of Texas Press, 2002. 
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therefore is fal l ible and can be challenged . As a human product, tafsir is also not free from bias and 
interest. 

A s imi lar objection to the Musl im marriage law, which Kartin i ca l led "rel ig ion" ,  was also expressed 
by members of I ndonesian women's organ izations in the early 1 900s. As noted previously, Musl im 
marriage law was un-cod ified , which resu lted in  uncerta inty for Musl im women regarding their  
rig hts and how to protect them. The Musl im interpretation of shari'a at that t ime al lowed men to 
marry and repudiate women as wel l  as practise polygamy against the women's wi l l .  As a result ,  
there were many cases of d ivorce, under-age and forced marriage and polygamy without adhering 
to I slamic regu lation 1 7 . The women's organ izations held their first congress on 22-25 December 
1 928  in  Yogyakarta . 30 organ izations participated in  the Congress 1 8 . During the women's 
organ ization congresses of 1 928, 1 935 ,  1 938 and 1 94 1 , women continued to put pressure on the 
govern ment to reform the marriage law 1 9 . 

I n  response to the women's organisations' pressure to reform marriage law as wel l  as to protect 
European women from becoming the vict im of polygamous marriage, in 1 937,  the Dutch 
government issued the Marriage Reg istration Ord inance. The Ordinance stipu lated that marriage is 
basical ly monogamous, and that non-monogamous marriage is inval id . It a lso stated that marriage 
might be d issolved by the death of a spouse or after a spouse has been absent for two years 
without trace. I n  any other cases, divorce needed to take place in the court.  The Ord inance also 
stipu lated the obl igation of the husband to support his ex-wife and how to deal with the custody of 
ch i ldren after d ivorce. Th is Ord inance was intended for those who referred to the unwritten law 
such as Musl ims, H indu ists and animists who voluntari ly wished to register their marriage. The 
draft of the Ord inance was d iscussed by the government with various organ izations of men and 
women . Musl im organ izations mostly opposed the Ord inance. Women's organizations  who agreed 
with the Ord inance d id not have enough voices to vote . As a resu lt ,  this Ord inance fai led to be 
discussed in the parliament20 . 

Musl im opposition to the Ord inance can be understood as aris ing from at least two d i rections. First, 
as already d iscussed , most Netherlands I nd ies Musl ims at that time mostly bel ieved that polygamy 
is ( l iteral ly) al lowed by the Qur'an ,  so they wou ld not prohibit something that is a l lowed by Qur'an .  
Second, many Musl ims rel ig ious leaders and politicians were d isappointed about the Dutch 
interference in the implementation of the Musl im law and d id not want fu rther interference. Their 
stand  against colon isation also prevented them from adopting the Western (Dutch) viewpoint of 
monogamy imposed in the Marriage Ord inance. 

After independence, du ring Soekarno's presidency,  Musl im national ists were in confl ict with 
secu lar national ists . On the one hand ,  Musl im national ists wanted to formal ly include the 
imp lementation of shari'a in  the I ndonesian Constitution . On the other hand , secular national ists 
wanted the state to remain neutra l in relation to rel ig ion . In later year, s imi lar confl ict between 
Musl ims and the New Order secular government occurred . The New Order government was 
suspicious of the Musl im wish of establish ing an Islamic state. Therefore ,  the government 
developed pol icy to suppress and weaken Musl im pol itical power. As a resu lt ,  Mus l ims reacted 
negatively to this government suppression (Maward i ,  2003).  It was in th is context of confl ict that 
the 1 974 Marriage Law was enacted . 
After the fa i lu re of the 1 937 Marriage Ord inance, women's organ isations continued to put pressu re 
on the state for marriage law reform. Their continu ing long struggle only bore fru it du ring the New 
Order government when the national ists supported marriage law reform with d ifferent interests . On 
the one hand , women's organ isations wanted to reform marriage law to improve women's position 
in marriage. On the other hand , national ists of the New Order wanted to un ify the law throughout 
I ndonesia and el iminate the influence of the Dutch colon ial law.  They thought that the colonial law 
was divisive and d iscriminatory because the people of the Netherlands I nd ies were subject to a 

1 7 Katz, June S & Katz, Ronald S, 'The New Indonesian Marriage Law: A Mirror of Indonesia's Politica l ,  Cultura l ,  and Legal Systems' 
( 1 975) 23(4) American Journal of Comparative Law, at p653 681 . 

18 Soewondo Soerasno, Nani, Kedudukan Wanita Indonesia dalam Hukum dan Masyarakat, Jakarta, Timun Mas, 1 955, at p 1 28 .  
19 See note 1 8 , a t  p657.  
20 

See note 1 9, at p1 50 1 54.  
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number of d ifferent marriage laws21 . Despite their d iffering motives, as a result of the national ists' 
support ,  in J u ly 1 973 ,  forty-five years after the first women's congress , Soeharto's government 
agreed to reform the marriage law 22 . Without the national ists' interest in un ifying the marriage law,  
women's voices u rg ing marriage law reform might have been left unheard . 

However, the process of reforming the marriage law took a long time. There were several cau ses 
which prolonged this process. Firstly, it was not easy to reconcile the confl ict ing interests of several  
groups of Musl ims, secularists, Christians and Chinese. Musl ims were afraid of the "vei led 
Christian ization" in the Marriage B i l l  d raft proposed by the government. Christians and Chinese 
were afra id of the increased influence of Islam in I ndonesia if the marriage law derived from M usl im 
law23 . Secondly, some I ndonesians were in  favour  of d iversity of law, in  which d ifferent rel ig ious 
groups refer to d ifferent marriage laws . However, others preferred a un ification of the law in  wh ich 
different rel ig ious groups acted with in one marriage law.  Thirdly, the issue of polygamy was a lso 
hotly debated . The women's organ izations and many national ists opposed polygamy. However, 
Musl ims d id not want to abolish it24 . The detai ls of the debate were as fol lows . 

On Ju ly 3 1 , 1 973 the government submitted the new marriage draft to the House of 
Representatives. There was no i nformation on who composed the draft. However, it was clear that 
the M in istry of Rel igion and Musl im leaders were not consulted in the process of draft ing the law. 
As a result, Musl ims felt that they had been pushed aside and objected to several articles of the 
law wh ich they considered contradictory to their relig ion . For instance, article 2 ( 1 )  of the d raft 
stipu lated that reg istration was necessary for a valid marriage. This was considered contrad ictory 
to the M usl im law wh ich only requ i red the contract between the bride's father/guard ian and the 
groom with the presence of two witnesses . I n  add ition , articles 3 and 40 required Musl ims to ask 
the permission of the Civi l  Court before obtain ing d ivorce and practicing polygamy. These 
provisions took away the authority of the Religious Court in  handl ing Musl im fami ly cases and 
regarded as threat to the Musl im rel ig ious affairs in I ndonesia. For  I ndonesian Musl ims, the 
Rel ig ious Court was regarded as a symbol of Musl im's authority and a guarantor of the 
implementation of Musl im law. 

Furthermore,  article 1 1  (2) a l lowed marriage between d ifferent rel ig ions (mixed marriage). Th is 
article was rejected by Musl ims because it was considered to be against their rel igion and on ly 
wou ld benefit the process of Christian isation .  Articles 8 (c) and 62 were also opposed by M us l ims 
for regard ing an adopted chi ld as the same as a natural ch i ld and therefore marriage between an 
adopted chi ld and h is/her parent was proh ibited . For  Musl ims, the status of  an adopted ch i ld  is 
different from that of a natura l  chi ld and adoption cou ld not change the relationship between the 
adopted chi ld and h is/her parents. Articles 1 3  and 49 wh ich gave legal status to the engagement 
and obl iged the man to marry h is  g i rlfriend if she is pregnant during the engagement were a lso 
rejected by Musl ims. Musl ims d id not recogn ize the status of engagement and thought these 
articles legitimated sexual relation before marriage25 . 

Among the fou r  parl iamentary groups, only the U n ited Development Faction (Fraksi Persatuan 
Pembangunan) opposed the law draft, whi le the Armed Forces Faction , the government party 
( Go/kar) and the Democratic party (PO/) principal ly supported the d raft. With the voting process, 
the U nited Development Faction would be lost. However, the Un ited Development Faction 
threatened to walk  out in  the case of a vote. In addition , outside the parl iament bui ld ing ,  there were 
a large number of demonstrators, main ly young Musl ims,  opposing the law. Due to the conti n u ing 
controversies and demonstrations,  to create pol itical stabi l ity, the government compromised to 
accommodate Musl im political interests. Working committee was formed to revise the draft, 
consisted of 1 0  representatives from all parties . The amended draft deleted articles which were 
considered to be contrad ictory to Musl im law. For instance , civi l reg istration was no longer 
necessary for the val id marriage, marriage between adopted chi ld and h is/her parent was 

21 
See note 1 0 , per Azra, at p8 1 2 .  

22 See note 1 8 , a t  p657 and 660 . 
23 See note 1 0 , at p82 . 
24 Salam , Solichin,  Menindjau Masalah Polygami, Djakarta, Tintamas, 1 959. 
25 See note 1 8, at p660 2. 
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proh ibited . M ixed marriage and the status of adopted chi ldren were completely deleted . The article 
on the legal status of the ch i ld born outside marriage was left subject to futu re government 
regu lation . To reduce the incidence of d ivorce and polygamy, permission was required from the 
Rel ig ious Court ,  not the Civi l  Court26 .

F ina l ly ,  the new marriage law was passed by the parl iament on Dec 22,  1 973 and signed by 
President Soeharto on Jan 2, 1 974. To implement this new marriage law, the government issued 
its I mplementing Regu lation,  Government Regu lation No. 9/1 975 on Apri l 1 97527. The 1 974
Marriage Law aims at reducing the number of d ivorces, polygamous marriages and ch i ld 
marriages . It also a ims at un ifying I ndonesian marriage law28 .

M usl ims were general ly happy with the new marriage law. The government ach ieved its aim to 
u n ify the marriage law. However, Protestants and Cathol ics were unhappy for the req uirement of 
the appl ication of rel ig ious law in marriage.  They prefer secular law rather than rel ig ious law.  They 
would be happy if the or iginal d raft was left unchanged . However, the provision on d ivorce , 
polygamy and the position of women at least were closer to their expectations. The women 's 
g roups who had been pressing for so long for the marriage law reform preferred the orig inal  d raft 
rather than the revised law29 . The enacted Law fa i led to erad icate d iscrimination against women
in  marriage, leaving women subject to the re l ig ious codes, wh ich for instance, obl ige them to 
accept polygamy and make divorce easier to in itiate by the husbands rather than by the wives30

(B lackburn ,  1 999,  p. 1 90) . 

Conclusion 

Prior to the mid 1 980s,  the majority of M usl ims, includ ing Musl ims of I ndonesia , tended to 
approach the Qur'an literally. The partial and l iteral understanding of Qur'anic verses in relation to 
polygamy holds that I s lam restricts , even al lows polygamy. However, the comprehensive and 
thematic (maudhu '1) approach to the Q u r'an discourages, even impl icitly proh ib its po lygamy. 

The provis ion of polygamy in the 1 97 4 Marriage Law of I ndonesia was the prod uct of the l itera l 
approach to the Qur'an .  It was also prod uced in the context of continu ing confl ict between M usl ims 
and the Dutch during the colon isation era as wel l  as between M usl im national ists and secu lar 
national ists after independence. Thus, the provision of polygamy in the 1 97 4 Marriage Law can 
also be regarded as one of the ways for M usl ims to show their resistance to the Dutch Marriage 
Ord inance wh ich tried to abolish polygamy during the colon isation era and to show M usl im 
resistance to the secu lar draft of the marriage law prior to the enactment of the 1 97 4 Marriage Law. 

The current I ndonesian situation is d ifferent from the context prior to the enactment of the 1 974 
Marriage Law. Many Musl im pol itical  leaders currently hold important positions in the I ndonesian 
government. In add ition , there has been increasing number of I ndonesian Musl ims who approach 
the Qur'an comprehensively and thematica l ly, especia l ly l i beral Musl im scholars. However, they 
are sti l l  the minority among the large number of I ndonesian M usl im popu lation . Furthermore ,  it 
appears that the l itera l i nterpretation of Qur'an in re lation to polygamy sti l l  has major influence 
among the majority of I ndonesian Musl ims. Therefore, the reform toward the fu l l  prohibition of 
polygamy in the I ndonesian marriage law is un l ikely to succeed un less the comprehens ive 
approach to the Q u r'an in relation to polygamy is conti n ua l ly promoted in I ndonesia . 

26 
See note 1 8 , at p662 5. 

27 
See note 1 0 , at p84. 

28 Cammack, Ma rk, ' Is lamic Law in Indonesia 's New Order' ( 1 989) 38(1 ) International and Comparative Law Quarterly 38 (1), 53 73.
29 See note1 9,  at p665 6. 
30 Blackbu rn, Susan .  'Women and Citizenship in Indonesia'  ( 1 999) 34 Australian Journal of Political Science 1 90 
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'Speech Delivered at the Activating Human Rights and 
Diversity Conference, Tuesday 1 July 2003' 

� 
Senator Natasha Stott Despoja has been a South Australian Senator for the Australian 
Democrats since 1 995 and is the youngest woman ever to enter the Australian Federal Parliament. 
Senator Stott Despoja was elected Leader of the Australian Democrats in April 200 1 and again in 
January 2002. She resigned this position in August 2002. Her current portfolio responsibilities 
include privacy, science and biotechnology, foreign affairs, the status of women, higher education, 
work and family, republic and territories and local government. 

I acknowledge the trad itional owners of the land .  

Thank you for the opportun ity to be a part of  th is very t imely and important conference .  

It is a crucial t ime for human rights, not just in  Austra l ia but throughout the world . 

Recently, I attended a lecture presented by Cherie Booth QC,  who began her presentation on the 
premise that: "we in  the West l ive in a world where the argument in  favour  of human rights has, for 
the most part, been won . "  

I f  the  arg ument has  been won ,  then we have a long way to  go before we see the  fu l l  rea l isation of 
what we were argu ing for in the first place. 

We l ive in a country that greets those fleeing from persecution - not with open arms of compassion 
- but by locking them up in the desert, or by brib ing poor nations to remove them from our shores 
and our consciences . 

Their claims for asylum are treated with cyn icism by a heartless Government and - even when 
they have proven their  genu ine need for protection - they are left i n  an uncertain  state of l imbo for 
th ree years , unable to be reun ited with their fami ly. 

We l ive in  a country where our intel l igence agency has just been g iven the power to lock up  any 
Austra l ian over the age of 1 6  for seven days in order to interrogate them. They wi l l  have no right to 
si lence and the burden of proof wi l l  be reversed , requ i ring them to prove that they do not have the 
information AS IO is looking for or face five years in prison . 

This Government also al lows its own cit izens to be deta i ned indefin itely by the U n ited States, 
without charge,  in a bizarre legal vacuum between international and domestic law, leaving them 
with no protection under either. 

And of course, a permanent stain on Austral ia's human rights record is our conti nu ing fai lu re to 
ensure justice for our ind igenous commun ity , or say sorry for the injustices of in  the past .  

And we l ive in  a country that is sti l l  prepared to compromises on women's rights. 

Just over a month ago, the Government once again reiterated its refusal to support the Optional  
Protocol to the Convention on the El imination of al l  forms of Discrimination Against Women .  

Not on ly do we see these express compromises o n  women's rights , but a s  we delve deeper, we 
find some more insid ious examples of Government pol icies that entrench gender inequal it ies. 
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I n  Austral ia , many low-income women are forced to return to work soon after having a baby -
sometimes just two weeks after g iving birth  by caesarean section - in order to provide for their 
fami l ies .  

Austral ia is now just one of two OECD countries without a national system of paid matern ity leave 
to support of women's reproductive rights. The other country is the Un ited States. And as Naomi 
Wolf said recently, the US  exists just to make us look good ! 

The Govern ment has a lso pursued pol icies that perpetuate the d isproportionate effects of violence 
on women.  

We know that i t  is women and chi ldren who are the most severely affected by war ,  and yet our  
Government provides unswerving support to the U nited States in its un i lateral mi l itary campaigns -
even when there is l ittle ,  or perhaps no evidence to back up  the reasons for mi l itary action . 

The Govern ment's domestic agenda also compromises the safety of women in the commun ity. 
The expend iture of $ 1 0 . 1 mi l l ion on so-cal led terrorism awareness fridge magnets was bad 
enough ,  but what was even more d istu rbing was the recent d iscovery that this money was taken 
di rectly out of domestic violence prevention projects . 

What about the women who are alert and a larmed every day of their l ives due to male violence? 

Even the rid iculous handgun reforms that were enacted by Commonwealth and State Parl iaments 
in recent weeks wil l  have a disproportionate effect on women .  

We now have a system where such a vast array o f  g u n s  remain legal that gun-owners wi l l  simply 
be able to hand in the few models that have been banned and use taxpayer's money to go out and 
buy new guns .  

The Government bowed to the demands of  sporting shooters at  the expense of  commun ity safety -
particu larly the safety of women.  These reforms wi l l  do l itt le to change Austral ia's status  as one of 
two key centres for i l l icit trade in firearms in the Asia Pacific Reg ion . Since the beg in n ing of this 
year alone, more than 245 ,000 people have been ki l led by smal l  arms - 80% of these vict ims are 
women and ch i ldren .  

Wh i le the prol iferation of  these types of  pol icies continues , i t  is more important than ever for 
women to mainta in our  efforts to ach ieve increased participation in decision-making processes at 
every level . 

We sti l l  have a long way to go,  but there are encouraging reports from different parts of the world .  
Just th is week, more than 600 female leaders from around the world have converged on the 
Moroccan city of Marrakesh for the Global Summit of Women .  

I t  was also very excit ing to hear about the recent Welsh election ,  wh ich saw - for the first t ime -
equal representation of women and men . 

I n  our own region , we know that New Zealand has had its first female Prime M in ister, first female 
Governor-General and first female Chief J ustice . Shame on Austral ia for stand ing back and 
complacently watching our smal ler neighbour ach ieve these important mi lestones before us .  But, 
of course , Austral ia sti l l  has the opportunity to appoint or elect our first female President !  

The equal ity of every h uman being is the foundation principle of human rights. When we view 
each other as equals - regard less of our race, colour or creed , or indeed our gender - we wi l l  
experience a sense of injustice and empathy when others are not treated with compassion and 
respect . 
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There wou ld be no need to fight for human rights if we l ived in a world where we treated each other 
equal ly ,  with compassion , understanding and respect for human d ign ity . 

At the most basic leve l ,  that is what human rights are al l  about - they are about how we relate to 
each other as human beings - individual ly, corporately, through our governance structures and 
when we engage in commerce with each other. 

They are based on the principle that we should treat others how we wou ld l ike to be treated 
ourselves - we want to be able to l ive our l ives without the fear of death or imprisonment or torture ;  
we want to  be  free to learn about the world , to express our thoughts and  to  practice our fa ith ; we 
want to make choices about our partners in l ife, our reproduction ,  our vocation ,  and who we want 
to lead us. 

If we are i n  financial hardsh ip ,  we want someone to help us; if we are sick, we want access to 
med ical care ; we want food to eat, water to drink ,  clean air to breathe and a home to l ive i n .  

H uman rights law simply cod ifies the basic needs, aspirations and  freedoms of  every human being .  
It enables u s  to resort to the law when these rights are violated or threatened . 

But we must also work hard to foster a greater level of empathy and compassion with i n  the 
commun ity so that we can create a mainstream cu ltu re in which human rights are respected ,  and 
there is less need to resort to the law when they are threatened . 
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" Lawy ers talk in big words" 1 :
Understanding legal justice within the context of an 
Indigenous Australian women's studies classroom 

� 
Liz MacKinlay is a lecturer in the Aboriginal and Torres Strait Islander Studies Unit at the 
University of Queensland. She has doctorates in education and music, and co-ordinates the course 
AB TS20 10  Aboriginal Women. 
Kristy Thatcher has recently completed Arts/Law at the University of Queensland, receiving a 
double major in Anthropology. 
Camille Seldon is in her third year of university, studying Arts/Laws, majoring in Aboriginal and 
Torres Strait Islander Studies and Political Science. 

I n  1 988 Robyn Kina, an Aborig inal woman ,  was convicted and received a l ife sentence for the 
murder of her non-Aboriginal de facto husband , Tony B lack2 . The i n it ial trial lasted on ly half a day. 
In  the tria l ,  Kina neither gave nor cal led any evidence in  her defence, a decision made by her 
defence team based on their assessment of her cred ibi l ity in  the stand and what they said was her 
total "unwi l l ingness to g ive evidence before a jury ,  or to be subjected to cross-examination"3 . 

This process si lenced Kina's h istory of sexual ,  physica l ,  emotional and psycholog ical abuse at the 
hands of Black. For example, on the day of the ki l l ing , B lack threatened to un lawful ly assau lt both 
Kina and her 1 4-year-o ld n iece4. Kina pleaded not gu i lty on the g rounds of provocation and a lack 
of intent, however there was in it ial ly no evidence to establ ish these defences due to the absence of 
d i rect evidence of what had occurred prior to the stabbing5 . Wi l l iams J held that there was no 
proper basis for the establ ishment of provocation and held Kina gu i lty of murder and sentenced her 
to imprisonment for l ife with hard labour' .

An appeal was lodged and heard in the Court of Criminal Appeal on 23 November 1 988,  on the 
grounds that the trial judge erred in fai l ing to permit the jury to consider the defence of provocation . 
The appeal was d ismissed ; as there was sti l l  no evidence of what occurred in the room prior to the 
stabbing hence no conclusion cou ld be drawn as to the existence of provocation . A petition for 
pardon was presented to the Governor on behalf of Kina on 24 May 1 993.  

Under section 672A of the Criminal Code, the Attorney-General has the power to refer the case to 
the Court of Appeal for determination . In Kina's case the Attorney-General referred the case to the 
Court of Appeal on the grounds that Kina had not received a fair  trial and a miscarriage of justice 
occurred through problems, d ifficu lties, misunderstandings and mishaps with commun icating 
instructions to her lawyers . It was argued that this had led to errors so fundamental that Kina did 
not submit evidence ,  which , if placed before a jury, would have had a sign ificant poss ibi l ity of 
acqu itt ing Kina of the offence of murder. In the alternative , the Attorney-General  submitted that if 
the evidence was not considered fresh evidence then it was of such a nature that a refusal by the 
Court to receive it wou ld lead to a miscarriage of justice because the evidence would demonstrate 
that it was unsafe to al low the conviction to stand7 .

The Court of Appeal considered that Kina's evidence raised issues of provocation , self-defence 
and lack of necessary i ntent. 

1 Kina in Robson F.  "The Terrible Trials of Robyn Kina' ,  Good Weekend, The Australian, 26 March 1 994, at p 41 . 
2 R v Robyn Bella Kina (Unreported, Qld CCA) (23 November 1 988) ; R v Robyn Bella Kina (Unreported, Qld CA, BC930339 1 )  (29 

November 1 993). See also Westwood M ,  "Kil ler goes free after conviction set aside," The Australian , 30 November 1 993,  at p 1 . 
3 Note 1 .  
4 Ghent C (producer), Excuse for Murder. 4 Corners (Video recording). Sydney, Australian Broadcasting Corporation ,  May, 1 993.  
5 Note 1 at p43. 
6 Per Williams J ,  Supreme Court of Queensland , 5 September 1 988. 
7 Pringle K, 'Case notes: R v Robyn Bel la Kina' ,  Aboriginal Law Bulletin (1 994) 67(3) 1 4 1 5 .  
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The court heard that Kina's l ife had been fi l led with abuse ,  trauma and hardship and she was a 
vict im of violence and sexual assau lt. Kina's refusal to have intercourse with Black on the morn ing 
of h is  death led to the ki l l ing . Black had also threatened to physical ly and sexually abuse her 
niece, and it was whi le Kina was acting under this provocation that she picked up the knife from the 
kitchen and stabbed him. Evidence was heard to corroborate Kina's relationship with Black and 
the Court was g iven the overwhelming impression that he had repeatedly and violently assau lted 
her. The Court of Appeal agreed - the legal system had fai led Kina in not al lowing evidence of her 
brutal treatment at the hands of the deceased to be presented in  her defence. A new tr ial  was 
ordered , at the d iscretion of the Department of Publ ic Prosecution . 

After five years in a maximum security prison , the Court of Appeal eventually freed Kina by 
recogn is ing some of the factors that had contributed to Kina's si lence, such as her Aborig inal ity , 
the nature of battered women's syndrome and shame8 . 

I n  th is paper we wil l  d iscuss the understandings made possible of social and legal justice for 
Aborig inal  women through  a 'problem-based learn ing'  (hereafter PBL) analysis of Kina v R 9 in an 
I ndigenous Austral ian Stud ies classroom at the U n iversity of Q ueensland .  These are framed 
with i n  our  reflections on what Kina's case can teach us about defin it ions of justice, the 
marg inal ised position of I nd igenous women with in the Austral ian legal system,  the dominance of 
Western constructions of justice and lnd igeneity, and the continued si lencing and exclusion of 
I ndigenous Austral ian voices from processes of legal and social justice for themselves and their 
communities . 

The educational context 

The educational context is a course called AB TS20 10  Aboriginal Women that is taught through the 
Aborig inal  and Torres Strait Is lander Stud ies Un it at the Un iversity of Q ueensland .  Developed in 
1 995,  the aim of this subject is to promote, through academic research and d iscussion ,  recogn ition 
and understanding of the social ,  political and cultu ral roles of Aboriginal women in contemporary 
Aborig inal and mainstream societies . The course is offered through the Bachelor of Arts program;  
can be cred ited towards majors in  Aboriginal and  Torres Strait Is lander Stud ies , Anthropology and  
Women 's Studies; and  taken as  an elective course by  students enrol led in other degree programs. 

This course actively addresses the l iteral absence of Aborig inal women from much mainstream 
teaching , research and d iscourse and aims to provide a space to al low a d iversity of I nd igenous 
women's voices to make the journey into , with in ,  and at times against the academy. Through 
lectures and tutorials both students and lecturers explore historical and contemporary issues 
identified as relevant by Aborig inal women . Where possible and appropriate , guest lectures are 
presented by Aborig inal women and compared and contrasted with knowledge constructed by 
mainstream discipl ines. Hence the learn ing objectives of this course are to recogn ise and 
understand the socia l ,  h istorica l ,  po l itica l and cu ltural roles of  Aboriginal women in contemporary 
Aborig inal  and mainstream societies ; to understand the simi larities and d ifferences between the 
perspectives and l ife experiences of I nd igenous women and others ; and , to reflect, interpret and 
critica l ly analyse the works of and about I nd igenous women with reference to the socia l ,  h istorical , 
political and cu ltu ral  issues wh ich d irectly impact upon them. 

A large component of the course content is faci l itated th rough the use of PBL .  Although not widely 
employed in Arts or Social Science pedagogy, the PBL approach has grown out of research that 
demonstrates that adu lt learners understand material better and retain it for longer if they engage 
with it actively . Active engagement usual ly enta i ls the student taking on the responsibi l ity to work 
through some real-l ife or near to real-l ife situation . 

8 Note 7 at 1 5. 
9 R v Robyn Bella Kina (Unreported, Qld CCA) (23 November 1 988) ; R v Robyn Bella Kina (Unreported, Qld CA, BC9303391 )  (29 

November 1 993) . 

68 



The student has to decide what the situation is ,  what they need to know to understand and work 
through this s ituation to the stated goal ,  and then take on the responsibi l ity of doing what is 
necessary to reach that goal .  In practical terms, what this means for students is a way of working 
that they may not have encountered at U n iversity before .  

During PBL sessions students work i n  smal l  g roups, u ndertake independent research and share 
the resu lts of that research with peers who are dependent on each other for a satisfactory 
understand ing of the situation at hand .  Students are expected to actively partake in these small 
group  d iscussions and the lecturer's role is to faci l itate the group's work. There are occasions 
where students generate questions that she may not be able answer and the lecturer is there to 
hel p  students to find an answer through suggesting routes of research , arranging for visits from 
experts and sometimes provid ing resou rces. 

Kina v R 

PBL is one of the major ways through wh ich d iscussion of law and justice issues for Aboriginal 
women is faci l itated in this course and we wi l l  now focus on one of the PBL packages completed in  
semester one 2003 titled 'The State v Kina' . This PBL package examines a murder charge against 
Robyn Kina ,  an Aborig inal  woman who was accused of murdering her de facto . I ssues of wh ite 
law and justice as they include/exclude Aborig inal  women are examined to consider the d ifferences 
between Aborig inal and non-Aborig ina l  systems of justice , the way in which these two systems of 
Law confront each other in the cou rt-room, and the mu lti- layered nature of the d isadvantage faced 
by Aborig inal  women u nder Western law. 

In this PBL package students were expected to: 

1 .  Describe the Kina case; 
2 . Examine processes of  white and Aborig inal  law relevant to th is  case;
3 . Identify the simi larities and d ifferences between Aborig inal and non-Aborig inal  approaches

and perspectives on justice ;
4 . Examine the d iscourses of  fami ly violence, violence against Aborig inal women and women

in  general and their relevancy to this case;
5 .  Consider the relationsh ip ,  tensions and confl ict between gender and race and the impact of 

these on the del ivery of justice to Robyn Kina;
6 . Examine the relationsh ip  that Aborig inal women have with the criminal justice system and

thereby consider the way that Western law works for and against Aborig inal women .

T o  beg in  addressing these tasks , students were g iven a range of learn ing stimulus material , 
includ ing :  

1 .  The fol lowing q uote from Kina : 
"He said you 're a gutless slut you wouldn 't use that on me. That's when I just sort thrust the 
knife into his stomach"1 0 ;

2 .  Th is  description : 
" This is Robyn Kina 's recollection of the events that took place the night she ended a 
violent relationship with her de facto husband. Her case was heard, she was convicted of 
murder, and subsequently jailed for life" ; 

3 . A short video excerpt from the ABC 4 Corners documentary program Excuse for Murder in
which the reporter asks: " Why couldn't Robbie testify?"1 1 ; and 

4 . Various newspaper and journal articles wh ich refer d irectly to  Kina's case 1 2 .

10 Note 4.
1 1 Note 4.
12 Westwood M ,  "Ki l ler goes free after conviction set aside,"  The Australian, 30 November 1 993 , at 1 
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Subsequent to watch ing the video excerpt, students formed smal l  groups to beg in to explore the 
learn ing issues raised by the learn ing stimulus materia l  and asked questions about why it might be 
that Kina was unable to g ive evidence at her own tria l .  The fol lowing l ist of research questions was 
generated : 

1 .  What is "shame" and how does it relate to Kina's case? 
2 .  What other options d id Robbie have? 
3. What re lationship d id Robbie have with her lawyers? Did Robbie have any options for

commun ication with her lawyers? 
4 .  Would the results have been d ifferent i f  Robbie had been a white woman , wh ite man o r  black 

man? 
5 .  What was her relationship with her  I nd igenous fami ly? 
6. How does the Austral ian legal system work?
7. What was Black's h istory? Was i t  mentioned in the hearing?
8 .  What was Robbie's state of mind towards Black? Did she ki l l  h im out of revenge or self­

defence?
9. What other support services (eg counsel l ing) was Robbie g iven?
1 0 . Did Robbie's lawyers have access to her personal l i fe h istory as wel l  as her criminal record? Is 

this why she was unable to testify?
1 1 .  What was the racial and gender make up of the jury? 
1 2 . Why is there more fami ly violence with in I ndigenous fami l ies and against I nd igenous people? 

What is battered women's syndrome? 
1 3 . What are the cu ltu ra l contexts behind g iving evidence, speaking up? 
1 4 . What are the h istorical views and treatment of black women by wh ite men? What relationsh ip 

do these attitudes have to justice for Aborig inal women? 
1 5 . What d ifference d id Robbie's case make in terms of  law and justice for women ,  Aborig inal 

women who are both victims and offenders of violence? 
1 6 . What impact d id the med ia have on Robbie's case and her chances to be set free? 

Although not always answered , each g roup was assigned a research question and asked to bring 
the resu lts of their research the fol lowing week to share with the remainder of the class .  We now 
turn to explore the types of understandings generated by students about the facts of Kina's case 
and how these relate to the provision of legal justice for I nd igenous Austral ian women . 

The marg inal ised position of I nd igenous Austral ian women with the Western legal system 

One of the issues arising from the PBL case is that the Western legal system has been complicit in 
the marginal isation of Aborig inal women .  The Kina case has shown that this subord ination occurs 
th rough al ienating court practices , intimidating interview and examination techn iq ues, cultural 
insensitivity and language barriers .  

The hosti l ities that I nd igenous Austral ian women face in  seeking justice have further 'flow-on' 
effects, whereby the material facts (wh ich might provide an adequate defence) remain h idden.  
Coupled with a misreading of what the absence of such facts may mean , as wel l  as a 
misinterpretation of her words and actions,  an Aborig inal woman charged with an offence may 
therefore be unable to present a sufficiently strong case that might otherwise be put forward . 

This might explain the h igh incarceration rates 13 of Aborig inal  women.  Prison statistics for 1 998
reveal that they are sign ificantly over-represented in  prison , with for example 200 per 1 00 OOO of 
the adu lt I nd igenous women's popu lation being imprisoned , compared to 1 5 .3  per 1 00 OOO in the 
non- Ind igenous commun ity14 . 

13 See Pickering S & Alder C, "Challenging reforms for feminists and the criminal justice system,"  in D Chappel & P Wilson (eds), Crime 
and the criminal justice system in Australia: 2000 and beyond, Butterworths, Sydney, 2000; Payne S, "Aboriginal Women and the 
Criminal Justice System,"  Aboriginal Law Bulletin (1 990) 46 (9) 9 1 1 ;  MacKay M & Smallacombe S, "Aborig inal women as offenders 
and victims: The case of Victoria ," Aboriginal Law Bulletin ( 1 996) 80(3) 1 7 23; Behrendt L ,  "Aboriginal women and crime, Austral ia ,"  In 
Encyclopaedia of women and crime, Nicole Rafter Oryx Press, Arizona, 2000. 

14 Baldry in Pickering S & Alder C ,  note 1 3  at 229. 
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Furthermore , the prison rate for Aborig inal  women since 1 993 has increased by 97% 1 5 . This was 
also Kina's experience, who, wh i lst in  ja i l ,  d iscovered that her story was unfortunately a l l  too 
common 16 . I ndeed , Carrington remarks: 

There is hardly an Aborig inal woman in Austral ia untouched by the operation of criminal justice in her 
l ife, whether d i rectly or through  the repeated criminal isation of her chi ldren,  her kin ,  her men, or 
through her own victimisation of various crimes .

1 7  

The d isproportionate rates of incarceration indicate that the criminal justice system has been an 
"external assau lt on [Aborig inal] society" 1 8 which cont inues to damage Aborig inal peoples and 
cu ltu res,  particu larly Aborig inal women who are contin ual ly being defined legal ly ,  social ly and 
cu ltural ly by people and institutions  outside Aborig inal communities , such as the legal system. 

These constructed , if not imag ined , identities and real ities of Aborig inal women not only occur 
with in  the core legal  structure of the cou rtroom but a lso with in  its associated bureaucracies and 
jurisprudences. Behrendt expla ins ,  "There are so few Aborig inal people g raduated in law that the 
voices of our people in a legal theory context have yet to be articu lated"1 9 . Standing on the 
marg ins of these legal constructions means that Aborig ina l  women are often excluded from and 
si lenced with in the dominant structures and are often without autonomy to determine what is best 
for their l ives20. 

The historical legacy of colon ial ism, racism and sexism 

I n  th is analysis of Kina's case, h istory provided an important veh icle for students to understand  the 
contemporary posit ioning of I ndigenous Austral ian women in  relation to issues of law and justice . 
When asked why I ndigenous women's views are not considered in relation to customary law, 
Maurice J replied , " I t's just because h istorica l ly no one ever asks them"21 . This comment points to 
the h istorical ignorance ,  trivia l isation and misread ing of Aborig inal women's d istinct and separate 
social , rel ig ious and legal role in Aborig inal  society by largely wh ite male observers22 . 

Pre- I nvasion Ind igenous societies were egal itarian with women enjoying equal status with men 
because of their "separate but equal ly vita l roles"23 . As one Aborig inal  women described it, "Men 
never used to boss over the women .  We are bosses ourselves, women ourselves"24 . 

One of the side effects of colonisation was the imposition of Western gender inequal ities onto 
Aborig inal societies25 . U nder the wh ite male eyes of the law, women were viewed as the property 
of men ,  and a woman's evidence was not accepted without corroboration26 . I n  this Eurocentric and 
patriarchal framework Aborig inal women were then viewed in the fol lowing way: Aboriginals = 

animals ;  women = domestic property of men ;  therefore Aborig inal women = domestic property of 
men who can be treated l i ke an imals .  Aborig inal  women thus served a double purpose for the 
colon isers as a source of sex and labour27 and found themselves dua l ly d isadvantaged . 

15 Behrendt L cited in Pickering S & Alder C, note 1 3  at 229. 
16 Note 1 at 41 . 
17 Note 1 3  at 229. 
18 Upton J ,  "By violence, by si lence,  by control :  The marginal isation of Aborig inal women under white and 'black' law", Melbourne 

University Law Review, ( 1 992) 1 8  867 873 at 871 . 
19 Behrendt L, "Aborig inal  Women and the White Lies of the Feminist Movement: implications for Aboriginal women in rights discourse",

Australian feminist Law Journal, ( 1 993) 1 27 44 at 43. 
20 Note 18 at 867 . 
21 Maurice J cited in Upton J, note 1 8  at 873. 
22 Note 18 at 867. 
23 Whitney K. "Dually d isadvantaged: the impact of Anglo European law on I ndigenous Austral ian women", James Cook University Law

Review, ( 1 997) 4 1 3 38 at 1 7 . 
24 McDinny E, " Borroloola Women Speak. Man and Woman Dance Now," In F Gale (ed), We are bosses ourselves: The status and role of Aboriginal 

women today, Austral ian I nstitute of Aboriginal Studies, Canbema, 1 983 at 70  
25 Note 1 9  at 28. 
26 Note 18 at 868. 
27 Note 23 at 26. 
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The colonial objectification of I nd igenous Austral ian women is evident in a purported memo sent by 
Kina's own defence lawyers , wh ich reads ,  "noth ing cou ld be finer than Robyn Bella Kina in the 
mor-or-or-n ing"28 . The shocking ly d i rect reference to Kina as sexual ly avai lable and wi l l ing is an 
example of the perpetuation of the colonia l  notion of Aboriginal women as inferior and suggests 
that although ,  ostensibly ,  barriers to equal ity before the law have been removed , it is th is lack of 
status that contributes to Aborig inal women's continual  d isadvantage in the legal system.29 

The law itself further perpetuates this wh ite male bias, a lbeit u nder the gu ise of objectivity .  Stubbs 
criticises the defence of provocation for fai l ing to recognise experiences of "women who do not 
conform to a white midd le-class standard"30 . Western law requ i res the appl ication of an objective 
test, that is ,  how an "ordinary" person would have acted in the face of the gravity of provocation31 . 
This ord inary person does not share the sex, race, cu lture or any other personal characteristic of 
the accused except for their age32 . This approach has been criticised by McHugh J ,  who suggests , 

"Real equality before the law cannot exist when ethnic or cultural minorities are convicted or 
acquitted of murder according to a standard that reflects the values of the dominant class but does 
not reflect the values of those minorities".33 

I ndeed , evidence of "battered women 's  syndrome" has only recently been recogn ised in the 
defence of provocation , despite it being a wel l-establ ished excuse for males who murder their 
spouses for merely leaving the relationsh ip34 . Thus the law itself prevents substantive equal ity for 
I nd igenous women by fai l ing to consider issues of race and gender. However, recent criminal 
cases,  specifically in the Northern Territory35 , have made a l lowances for gender and culture in 
applying objective standards.  Perhaps then the law is changing so that substantive justice may 
actual ly be starting to be ach ieved . 

The exclusion and si lencing of Indigenous Austra l ian women 

Another issue discussed at length by students was the dominance of Western male ideology in the 
legal  system and the wal ls it constructs to effectively exclude and si lence I ndigenous Austra l ian 
women from processes of legal justice . One of the major barriers relates to the d iffering concepts 
of gender and gender relations .  This is particu larly evident in the Court's d isregard for and 
inadequacy in coping with the traditional  d ivision between men and women's business in  Aboriginal 
societies, wh ich often prevents d iscussion of sensitive issues with members of the opposite sex36 . 

The inappropriateness of the prevalence of male police, judges and lawyers in Kina's case has 
subsequently been acknowledged by the publ ic defender who admitted , "it was probably not a 
good idea to send a young wh ite male to obtain  such instructions . . . g iven the necessary 
references to their sex l ife , sexual abuse and related matters"37 . 

Kina remarks that she felt she "cou ld n 't talk about [Black's abuse]"38 because she was 
embarrassed , wh ich is understandable from any cu ltu ral perspective but particu larly reflects the 
I nd igenous concept of "shame"39 . S hame is a central term in Aboriginal Austral ia and d ifficu lt to 
translate into non-Aboriginal Eng l ish . Despite the ravages of colonisation , the central ity of kinship 
and fami ly to Aborig inal peoples and cultures has continued , a value system of mutual  aid and 
cooperation has been preserved - shame is the l inchpin that keeps these altogether and 
perpetuates them. 

28 
Cited in Robson F, note 1 at 45. 

29 
Note 23 at 26. 

30 Stubbs cited in Criminal Justice Commission Aboriginal Witnesses in Queensland's Criminal Courts [Report], CJC, Qld, 1 996 at 1 02 .  
3 1  Per  McHugh J Masciantonio v R ( 1 994) 1 83 CLR 59 at 73 .  
3 2  See note 31 , at  70. 
33 See note 31 , at 74. 
34 Note 4 .  
3 5  Mungatopi v R ( 1 991 ) 57  A Crim R 341 ;  ( 1 991 ) 2 NTLR 1 .  
36 Note 30 at 97. 
37 Cited in Criminal Justice Commission [Report], note 30 at 97. 
38 Olle A (presenter), 4 Corners [Video record ing]. Sydney, Australian Broadcasting Corporation, June 1 993.
39  Arthur J ,  Aboriginal English: A cultural study, Oxford U niversity Press, Melbourne, 1 996. 
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Kina was "'shamed" about being a vict im of repeated anal rape and sexual assault ;  her personal 
h istory of violence and prostitution ;  and of 'shaming' her fami ly by talking about these issues , 
especial ly as they related to her n iece. However, sociol ingu ist Eades40 argues that her lawyers 
interpreted Kina's si lence according to their Western worldview where, if you are innocent, you are 
expected to be able to speak about it freely41 and si lence is viewed as a breakdown in 
communication42 . Th is ideology is reflected in  the Crown question ing the val id ity of Kina's 
evidence, "wh ich has become more favou rable to her cause as t ime progresses"43 . Fortunately for 
Kina, the Court of Appeal final ly recognised the cultura l ,  psychological and personal obstacles that 
made it impossible for her to in itial ly talk  about the "provocation"44 . As Eades remarks, "the 
manner in which information has emerged in Kina's story is tota l ly consistent with her 
Aborig inal ity"45 . Questions can sti l l  be asked , however, about why it took five years to recognise 
these seeming ly obvious barriers to mean ingfu l  commun ication .  

I n  their ana lysis o f  this case, students concluded that d ifferences in language emerged as  one  of 
the major barriers , and reasons for miscommun ication . Eades' research h igh l ights the d ifferences 
between Standard Engl ish and Aborig inal Engl ish that impede cross-cu ltura l  commun ication46. 
She found that the interview technique of lawyers with use of d i rect questions and lack of 
understanding of si lences was more a l ienating to I nd igenous cl ients47 . As Dave Berry , a 
counsel lor who was able to commun icate with Kina remarks , "[Hearing Robbie's evidence] requ i red 
no particu lar ski l ls ;  I just sat there and l istened"48. M iscommun ication with lawyers is further 
compl icated by the lack of time devoted to bui lding lawyer-cl ient relationships and the techn ical 
legalese spoken by lawyers that most people who have Standard Eng lish as their first language 
find d ifficult to comprehend49 . Kina identifies this problem when she states, "Lawyers ta l k  in  big 
words.  You think: ' I  wish they would use ordinary words' , and then you think, 'maybe they don't 
know them! '  . . .  there are a lot of people in jai l  who don't understand lawyers"50 . Despite being 
employed by Aboriginal Legal Services , none of Kina's legal practitioners had received any cu ltural 
tra in ing on how to communicate with I nd igenous people51 . This h igh lights the necessity to 
continue the education of legal professionals to faci l itate appropriate communication with 
I ndigenous people thereby ensuring that the system provides justice and equal ity for all 
Austral ians. 

Conclusion 

U pon completion of this PBL package, the class found that Kina's case ra ised more questions  than 
it answered in relation to the provision of legal justice for I nd igenous Austral ian women .  F i rst and 
foremost, students were left wondering : 

" What is justice '? 
Is it 'fairness', the appearance of 'fairness ', and the proper procedure of the law? 

Is it the result, the process, or both ?" 

Students su rmised that perhaps an answer to these questions cou ld be found by critiqu ing and 
position ing what the legal system views as 'justice' in relation to what those dealt th is  'justice' 
bel ieve it should mean . It is arguable that in Kina's case justice was served - she was fina l ly 
acqu itted . However this conclusion places emphasis on the outcome as the determinant of justice . 

40 Eades D, "Legal Recognition of Cultural Differences in Communication: The Case of Robyn Kina", Language and Communication, 
( 1 996) 1 6(3) 21 5 227 at 221 . 

4 1 Note 30 at 96. 
42 Note 30 at 221 . 
43 Note 7 at 1 4 . 
44 Note 7 at 1 5 . 
45 Note 7 at 1 4 . 
46 Note 40 at 21 5 .  
4 7  Note 4 0  a t  2 1 7 .  
48 Cited i n  Robson F ,  note 1 a t  42.
4 9  Note 30 at 2 1 . 
50 Cited in Robson F, note 1 at 41 . 

51 Note 7 at 1 4 . 
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I n  contrast, by looking at the process that Kina endured - from pol ice q uestion ing ,  through to her 
relationsh ip with her lawyers, her in itial tria l ,  and appeal - her case hard ly appears 'fair' ,  and was it 
even the proper procedure of the law? 

Fitzgerald and Davies J note that: 

"The legal system for the most part works wel l ,  but we must not shut our minds to the reality that 
sometimes matters go awry and produce a miscarriage of justice" .52 

I ndeed , Themis, the Ancient Greek goddess of justice , is often depicted bl indfolded . However, 
from the understandings gained from this PBL,  we do not believe the legal system should be 
'bl ind ' ,  that it should vei l  its inherent biases with the shroud of objectivity. 

The information presented in Kina's case h igh l ights that the law functions in a colon ial context, as a 
discourse wh ich official ly defines and sanctions pol it ical ,  economic, socia l and cu ltural real ities for 
Aborig inal women .  

Wh ile we  recogn ise that the law does not always appear to  be  bl indly oppressive - Aborig inal 
women do not always lose their cases - the law operates in  a subtler manner to s i lence and 
exclude I nd igenous Austral ian women .  The P B L  analysis of Kina's case revealed that for justice to 
be achieved , we need to look outside the appl ication of the law per se to the d iscourses that inform 
its appl ication - to th ink  and act 'outside the ( legal) square' . This wi l l  necessari ly involve 
recogn ition that Aborig inal  people know the problems that they as individuals,  and as commun ities , 
face. They a lone, and at times in conversation with others , have an understanding of how to best 
solve them and should be included in any d iscussion about law reform for I nd igenous Austral ian 
people, particularly women .  

It is not impossible to  include the voices and perspectives of  Aborig inal women in the criminal 
justice system. A d ia log ic process whereby the Western legal system recogn izes the inherently 
wh ite and patriarchal nature of its legal practice and underpinn ing framework, and Aboriginal 
women are provided with an important opportun ity to voice their socia l ,  cu ltu ral and pol itical ideals, 
with in  a very powerful institution of Austral ian society , 53 holds much promise .  

52 Fitzgerald J and Davies J in Robson F ,  note 1 at 45.
53 Note 1 2  at 231 . 
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" Don't Forg et Your Own Backyard " - Human Rights Lawy ering 
in Brisbane 

� 
Carla K/ease is employed at Blake Dawson Waldron and in early July 2003 ended year-long 
secondment at QPILCH. At QPILCH, Carla was responsible for the establishment and 
coordination of the Homeless Persons ' Legal Clinic in Brisbane. 
Kirsten Hagon is employed at Mallesons Stephen Jacques and in August 2003 ended a five­
month secondment to QPILCH. At QPILCH, Kirsten was responsible for establishing and 
coordinating the Refugee and Immigration Legal Support Project. 

"When I first arrived in Brisbane and talked to many young women lawyers in particular about my 
experiences with providing legal assistance to asylum seekers the response was always 'that 
sounds amazing! ', or 'I have always wanted to work in human rights! ' This was generally followed 
by 'but how can I do this in Brisbane ? '  Human Rights are an issue in Brisbane and there are 
opportunities for lawyers to make an enormous difference to some extremely disadvantaged 
groups, right here in our own backyard. " - Kirsten Hagon 

Women studying law often do so because they have a strong interest in the protection of 
international human rights. Many students feel that the domestic legal profession does not offer 
them opportunities to use their legal knowledge to assist in the promotion and protection of 
international human rights. 

However, two projects runn ing out the Queensland Public I nterest Law C learing House 
I ncorporated ("QPI LCH") 1 demonstrate that there are opportun ities abound both i n  corporate law 
firms and community organ isations in Queensland for lawyers to make valuable contributions to 
their  commu nity and the protection of human rights. 

The Homeless Persons Legal C l in ics 

The Homeless Persons' Legal C l in ic (the "Cl in ic") was launched in December 2002 by the 
Honourable Rod Welford MP, Attorney-General and Min ister for Justice,  to provide free legal 
assistance to , and advocacy on behalf of,  one of society's most d isenfranchised groups -
homeless people. 

The fundamental precept underpi nn ing the Cl in ic is the i nternational human right of every person to 
an adequate standard of l iving ,  includ ing adequate housing , cloth ing and food as set out in Article 
1 1  ( 1 ) of the International Covenant on Economic, Social and Cultural Rights. Austral ia is a 
signatory to the Covenant which imposes an obl igation on Austral ia to respect and recogn ise this 
right and to take steps to ensure the real isation of this right. 

Unfortunately, as at the time of the 1 996 Census, this right was not being enjoyed by at least 
1 05 ,300 people in Austra l ia with a lmost a quarter of that n umber l iving in Queensland .2 At the t ime 
of the 2001 Census, Queensland had the highest number of homeless young people in Austral ia .  3 
The Homeless Persons' Legal C l in ic is the first legal service in Queensland which is specifica l ly 
designed to address the legal needs of homeless people. Legal issues are often a contributing 
factor wh ich prevent homeless people from leaving the cycle of homelessness or wh ich cause 
people to become homeless. Because of the range of pressures and issues confronting many 
homeless people ( inc luding financia l ,  socia l ,  psychologica l ,  med ical and health issues) ,  legal 

1 For more information on QPI LCH go to  
2 Austral ian Bureau of  Statistics, Counting the Homeless: Implications for Policy Development, Occasional Paper 1 999

Chamberlain C & MacKenzie D, Youth Homelessness 2001 ,  Sydney: RMIT University, 2002 
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problems often go u naddressed un less legal services are provided at places where homeless 
people a lready frequent. 

The Cl in ic provides an i nnovative outreach service where civil legal services are del ivered at cris is 
accommodation centres and welfare agencies. Rather than cl ients being requ i red to travel to a 
legal centre or a corporate law fi rm for advice and assistance , lawyers from the participating  private 
law fi rms provide their  assistance at locations already frequented by homeless people. 

By provid ing legal representation to a g roup who otherwise does not, or cannot, access legal 
assistance ,  the Cl i nic: 
• reduces inequal ity before the law for homeless people;
• removes legal barriers that can ord inari ly prevent homeless people from exiting the cycle of

homelessness, thereby creating a pathway out of homelessness; and
• prevents people at risk of homelessness from becoming homeless because of legal issues.

U ltimately, the Cl in ic, through its 1 00 volunteer lawyers from Queensland private law fi rms, assists 
many Queenslanders to real ise their international human right to an adequate standard of l iving . 

The Refugee and Immigration Legal Support (RAILS) Project 

It is a basic human right, articu lated in Article 1 4  of the Universal Declaration of Human Rights that 
"Everyone has the rig ht to seek and to enjoy in other cou ntries asylum from persecution" .  U nder 
the 1 95 1  United Nations Convention Relating to the Status Refugees, Austra l ia has a non­
refou lement obl igation , meaning Austral ia must not return refugees to territories where their l i fe or 
freedom would be th reatened . 

Austral ia accepts approximately 1 2 ,000 "human itarian entrants" (which include refugees) each 
year. Asylum seekers who arrive in  Austra l ia in  an authorised manner, for example with a val id 
aeroplane ticket and visa , become commun ity-based asylum seekers . They are immigration 
cleared before they lodge their protection visa appl ication . They are permitted to reside in the 
commun ity (so are not detained) on a bridg ing visa whi le they await a decision on their  asy lum 
appl ication .  Many community-based asylum seekers are not permitted to work . Many also have 
no entitlements to social security , med ical benefits or school ing . 

U nauthorised arrivals and those who arrive on false documents are deta ined in I mmigration 
Detention Centres ( I DCs) . If found to be refugees, they are granted Temporary Protection Visas 
(TPVs) . These visas only last for 3 years , and another appl ication for protection must be made at 
30 months.  TPV holders have work rights and receive a l imited amount of financial support. They 
do not have right to family reun ion ,  housing settlement or language support. 

In Brisbane there are between 250 and 450 TPV holders4 and more than 200 comm u n ity-based 
asylum seekers . 5 These groups have extremely l imited access to legal support .  They are 
general ly not entitled to Legal  Aid and Legal Aid Queensland undertakes no immigration work. 
Paying for legal advice is d ifficult as asylum seekers and refugees often have l imited working 
r ights, or, due to their uncertain status and poor Eng l ish language ski l ls ,  may have trouble 
obtain ing steady employment. 

A decision not to grant asylum to an asylum seeker or to remove them from Austra l ia wi l l  have 
g rave ramifications. An asylu m seeker may be returned to a cou ntry where they were persecuted 

Centrel ink estimated that 5% of the total TPV population live in Queensland , while DI MIA records show approximately 260 TPV 
holders gave Queensland as their last known address. Brisbane City Counci l  estimates around 350 TPV holders l ive in  Brisbane. 
Other support agencies estimate more .  South Brisbane Immigration and Community Legal Service have assisted over 600 TPV 
holders over the last three years. 

5 Brisbane City Council (BCC) estimates 1 50 200 people, while the Refugee Claimants Support Centre (RCSC) has had contact with 
approximately 200 people on bridging visas. 
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and face further persecution ,  imprisonment or death . The severity of the possible outcomes make 
provision of legal assistance crucial in ensuring refugees' rights are protected . 

The objective of the Q P I LCH Refugee and I mmigration Legal Support (RAI LS) Project is to assist a 
greater n umber of refugees,  asylum seekers and detainees in Queensland to access legal 
information and representation .  
QP ILCH has undertaken research to ascertain the extent of  the unmet legal needs of  th is 
particu larly disadvantaged g roup,  focussing on those resid ing in  Queensland .  The Q P I LC H  RAI LS 
Project is based on a partnership with the South Brisbane I mmigration and Commun ity Legal  
Service (SB ICLS) ,  law fi rms , volunteer lawyers and the refugee and asylum seeker support 
commun ity . 

We aim to : 
• increase knowledge in the refugee and asylum seeker commun ity (and amongst their

supporters) of their rights , entitlements and obl igations in relation to the asy lum seeker 
process; 

• provide add itional support to SBICLS endeavours to meet the legal  needs of refugees and
asylum seekers ; 

• provide a coord ination and referral service for pro bona immigration law assistance ; and
• bui ld capacity in the legal commun ity to address the legal needs of refugees and asylu m

seekers in  the long term.

Through legal assistance,  refugees have a far greater chance of success in  cla iming asylum and 
being accorded their fundamental  human right not be returned to places of persecution .  

Want to get involved? 

If you wou ld l ike to get involved with either project emai l   
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Domestic Violence in Hong Kong 

� 
Robyn Lamsam graduated from the University of Queensland with a dual degree in Journalism 
and Asian Studies in 2001 .  She was awarded First Class Honours in Asian Studies in 2002. She 
also represented Hong Kong at the 1 994 Asian Games and won a Bronze medal in the 50m 
Freestyle and a Silver in the 4X1 OOm Freestyle Relay. 

I ntroduction 
Violence against women has long been an area of  great social concern . Although the term 
encompasses a broad range of issues including i nfanticide,  wife abuse and genital muti lation , this 
essay wil l focus on wife abuse. In comparison to most western societies where the issue has 
received increasing prominence, the controversy of wife abuse is relatively new to Hong Kong 
society . Despite the fact that women's g roups had begun to identify abused women as early as 
1 98 1 , there was no official data on the issue prior to 1 980. I t  was not unti l 1 984 that the category of 
"battered wife" was added to the official statistics of the government social welfare department. 6 
Although Hong Kong is general ly perceived to be a Chinese society that has maintained its 
tradit ional cu ltural roots , several factors in the territory's history are comparatively un ique,  and 
prevent it from being classified as a solely "Chinese" city .  As a British colony for more than one and 
a half centuries, western culture has had a sign ificant impact upon Hong Kong society , much more 
so than i n  main land Ch ina .  Under the extended influence of the colon ial government, the territory 
transformed i nto an increasingly western ised and modern society . 

As an active member of the international economy,  Hong Kong maintained regu lar contact with 
g lobal commun ities wh ich faci l itated the influx of foreign concepts , including human rights and ru le 
of law.  As economic and social characteristics come to resemble those of the western scene, there 
has been a sign ifi cant expansion of Hong Kong society's awareness of social problems such as 
domestic violence. 7 Yet although processes of modern isation and industria l isation ,  cou pled with 
extensive western influences, have led to chang ing values and institutions in the territory that 
stress h u man rights and sexual equal ity , patriarchal thought and practices remain  deeply rooted in  
Society . 8 

Remnants of trad itional Ch inese conceptions of womanhood continue to exert an influence on the 
behaviour and attitudes of Hong Kong people, whereupon efforts to promote women's status in 
Hong Kong are sti l l  met with relative scepticism and hosti l ity from both men and women .9 Despite 
the new rhetoric that modern women are supposed to be strong , independent of spirit and not 
rel iant on the expectations of men , many women in Hong Kong are sti l l  by their own admission ,  
influenced by male desires and preferences. Moreover, archaic ideas such as "woman is one of 
man's ribs" and "if a woman does not have a husband ,  her body does not have an owner'' cont inue 
to influence men and women in Hong Kong . 1 0  

By  and  large ,  domestic violence derives essential ly from cu ltu ral patterns ,  in  particular the harmfu l 
effects of certa in traditional or customary practices that leg itimise and therefore perpetuate wife 

6 Lau ,  Siu Kai  (ed) ,  Social Development and Political Change in Hong Kong, Hong Kong , Chinese University Press, 2000.  
7 Cheung , Fanny M ,  et  a l  (eds) ,  Breaking the Silence: Violence against Women in Asia, Hong Kong , Equa l  Opportunities Commission, 

2000. 
8 Tang , Catherine S. K . ,  et a l .  "Breaking the Patriarchal Paradigm:  Chinese Women in Hong Kong . "  In  Edwards L & Roces M (eds) 

Women in Asia: Tradition, Modernity and Globalisation, Sydney, Allen and Unwin ,  2000 at p1 88 207. 
9 Bui ,  T. and Monash J ,  'Domestic Violence in a Vietnamese Community' ( 1 999) 13 (3) Journal of Interpersonal Violence, 769 795 at 

p769 . 
1° Crol l ,  El isabeth , Changing Identities of Chinese Women. Rhetoric, Experience and Self Perception in Twentieth Century China, Hong 

Kong : Hong Kong University Press, 1 995 at p1 56. 
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abuse. 1 1  The use of physical violence against wives is a man ifestation of the h istorically unequal 
power relations between men and women,  and is not only the means by which women are 
contro l led and oppressed,  but is also one of the most brutal and expl icit expressions of patriarchal  
domination through which men possess and control women . 1 2 The general degradation of women 
remains grounded in  contemporary society and is supported by the most prominent pol itica l ,  legal  
and rel ig ious institutions. The problem is exacerbated by social pressures , notably the lack of 
access to legal information ,  aid and protection ;  the fai lure to reform or uphold laws that prohib it 
violence as wel l  as the absence of educational means to address the causes and conseq uences of 
domestic violence. 1 3  

I n  th is sense , women are not only forced to struggle against cu ltura l  ideals that requ i re them to 
su bmit to almost any form of treatment their husbands consider appropriate , but also against the 
pol icies and responses of social agencies which often demonstrate d i rect or ind irect support for 
male authority and use of violence. 14 

Effects of Ch inese Cu lture 
Chinese cu ltu re has been heavily influenced by the Confucian phi losophy in which patriarchal 
bel iefs and values have p laced women in submissive and vu lnerable positions with in society and 
the fami ly. For more than one thousand years , Confucianism has served as one of the core 
rel ig ious and phi losoph ica l foundations that underl ies virtual ly all aspects of Ch inese civi l isation -
the dominant cosmology, political ph i losophy and doctrine of proper eth ics entrenched into the 
C h inese people. 1 5 The set of structura l  principles, eth ica l  precepts and behavioural  norms 
proposed by Confucian ism is accepted as a wel l  articu lated ingra ined ideology for ru l ing class 
hegemony and for fami ly relationsh ips and organization . 1 6 The root of the domestic violence 
problem l ies in the relationship between husband and wife .  

The inferior position trad itional ly ascribed to women places them in  a vulnerable position both in 
the fami ly and in society . 1 7  H istorical ly the Nee-Confucian "Three Bonds" principle d ictated levels of 
authority in relationships whereby ru lers had authority over min isters , fathers over sons and most 
i mportantly, husbands over wives . This degrading and oppressive attitude towards women was 
thus translated into oppressive practices in  real ity . Patriarchal bruta l ity was leg itimised whereby 
h usbands were permitted to abuse their wives, regularly h igh l ighted in popu lar proverbs such as 
"women are l ike wheelbarrows , if not beaten for th ree days they cannot be used" . 1 8  

I n  addition ,  influential Confucian doctri nes such as  the "Nu  er  J ing" (Classic for G i rls) cata log ued 
the ideal qual ities for women such as the "Three Obed iences" and "Four Virtues". U nder the "Three 
O bed iences", women were to obey their fathers as daughters , husbands when married and sons 
when widowed . By the same token ,  the "Four Virtues" instructed women to know their place in  the 
u n iverse and behave in  total compl iance with t imehonoured ethical codes; that they should be 
ret icent in  words, clean of person and habits , adorn themselves to be pleasing to men and not to 
sh i rk household duties. 1 9 

Although Confucianism d id not d i rectly provoke wife abuse,  it d id provide a cultural  and lega l  
fou ndation for the institut ional isation of  wife abuse in Chinese society . Despite the existence of 
elements protecting women against violence such as the importance of interpersonal harmony and 
respect, rig id gender norms and values have resu lted in the continued exploitation and degradation 
of women .  I n  addition to the "th ree obediences" and "four virtues" was a patriarchal ,  patri l ineal  and 

1 1  Xu, Xiaohe, 'The Prevalence a nd Determination of Wife Abuse in Urban China' (1 997) 28(3) Journal of Comparative Family Studies 
at p283. 

12 Dobash,  Emerson R. ,  and Russell P .  Dobash. Violence against Wives: A Case against the Patriarchy, London,  Open Books , 1 980 at
p2 1 . 

1 3 See note 7, at p283.
1 4 Heyzer, Noelene. "Women and Violence. "  WIN News 38.4 (2002) at p42 50.
1 5 J ackson ,  Nicky A. and Gisele C.  Oates. Violence in Intimate Relationships: Examining Sociological and Psychological Issues.

Woburn: Butterworth Heinemann Books, 1 998 at 234. 
1 6  Stacey, Judith . Patriarchy and Socialist Revolution in China. Berkeley: University of California Press, 1 985. 
1 7 See note 3,  at p39.
1 8 See note 2, at p40 . 
1 9 See note 5, at p 1 8 .
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patri local fami ly system that ensures the subord ination of women to men ,  wh ich in turn justifies a 
cu ltu ral  and moral leg itimacy for men 
to abuse women .20 

Despite the growing movement to identify and chal lenge notions that have a detrimental effect on  
the perception and  treatment of  battered wives , damaging elements of  Chinese culture remain  
evident in a wide variety of  social institutions wh ich have a substantial impact on the l ives of  abuse 
victims. 

Legal  Acceptance of Domestic Violence 
Violence against wives is rooted not on ly in  the patriarchal attitudes of the past and present, but 
also in  a set of h istorical government pol icies that sometimes inadvertently permitted u nequal 
gender relationships to be continuously reproduced .21 Traditional ly ,  Confucian doctrines were 
incorporated into the Chinese Law which served to codify and reinforce the basic authority 
principles of patriarchy. U nder this system,  husbands were not responsible for intentional ly beating 
their wives for d isobed ience. 22 

Simi larly, trad itional Engl ish Common Law gave husbands the unabashed right to use physical 
force to control their wives and mainta in the fami ly un it .  Under such provis ions, a husband was 
empowered to beat h is wife,  as "the law thought it reasonable to entrust him with the power of 
restra in ing her by domestic chastisement." The only restraint placed upon the extent of 
"chastisement" was that it be done in a "moderate manner" . 23 

Effectiveness of the Law in Hong Kong 
In Hong Kong today, the Domestic Violence Ordinance (DVO) offers official protection to members 
of violent fami l ies. U nder this Ordinance, battered women may apply to the District Court for an  
injunction o r  temporary restra in ing order to prevent continued abuse o r  to exclude the batterer from 
the marital home. 

Nevertheless the true effectiveness of the DVO is chal lenged by aforementioned ingra ined cu ltu ral 
notions and values that permeate society and affect the publ ic perception of the problem of 
domestic abuse.24 Although most of the formal laws supporting a husband's right to physical 
d iscip l ine his wife have been abolished , the traditions of male entitlement and h ierarchy l inger .  

They are ceremoniously embedded in the promise to "honour and obey" , and are concretely rooted 
in the economic and gender structures that d imin ish and marg inal ise women.25 I n  Hong Kon g ,  
although wife abuse i s  n o  longer legal ly condoned , the issue is a l l  but ignored a s  a socia l  problem. 
The legacy of patriarchy remains evident through legal ,  pol itical and ideolog ical support for male 
authority, and continues to generate the conditions and relationships that lead to domestic 
vio lence.26 

The Pol ice Response 
Victims of domestic violence often seek assistance from formal socia l and legal agencies s uch as 
doctors , social workers and the pol ice .  Although outward ly condemning wife abuse ,  these agencies 
often unconsciously uphold trad itional attitudes that normal ize domestic violence and contribute to 
the isolation and subordination of wives. The inadvertent support and acknowledgement of the 

20 See note 6, at p281 . 
21 Honig , Emily and Gail Hershatter(eds) . Personal Voices: Chinese Women in the 1 980s, California,  Stanford University P ress , 1 988 at 

273 
22 See note 1 ,  at p264. 
23 Edwards, Susan S. M. Policing Domestic Violence: Women, the Law and the State, London, Sage Publications, 1 989 at 

p5 1 . 
24 Yeung , Caroline, Changing Traditional Family Values, Wife Abuse and Legal Mediation , Hong Kong:  City Polytechnic of

Hong Kong,  1 994 at p5. 
25 Tifft, Larry, Battering of Women: The Failure of Intervention and the Case for Prevention , Boulder: Westview Press,

1 993 at p20 .  
26 Tang , Catherine S .  K .  'Prevalence o f  Spouse Abuse in Hong Kong' ( 1 994) 9(4) Journal o f  Family Violence a t  p347 56. 
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dominant position of husbands sometimes makes it physical ly and moral ly d i fficu lt for women to 
seek external assistance .27 

A considerab le body of l iterature on domestic violence has concentrated on  pol ice responses to 
the problem as they are undoubted ly the most visible, and arguably the most accountable part of 
the criminal  justice system. I n  addition to performing the pivotal role of gatekeepers to the criminal 
justice system ,  the police also provide access by means of referral to other special ised agencies 
such as medica l ,  legal and social work that may assist with the many problems associated with 
domestic violence. 28 

As one of the only public services avai lable to battered women 24 hours a day, and perhaps the 
most accessible on a comprehensive, geographical basis,  the police are front-l ine agents of social 
control in domestic d istu rbances, and are usual ly the first formal agency victims of wife abuse turn 
to for assistance .29 It is therefore essential to examine their pol icies and practices for a more 
comprehensive understanding of the status  of the problem,  treatment of vict ims, as wel l  as g reater 
awareness of general commun ity attitudes regarding the acceptance or rejection of wife beat ing.30 

I n  recent years , the Hong Kong criminal justice response to domestic violence cases has been 
repeated ly criticised for neg lecting opportun ities to deter future acts of violence, and a general 
fai lure to respond to urgent requests for assistance from abuse vict ims.3 1  The pol ice have also 
come u nder a great deal of criticism for insufficient and i nappropriate policing i n  domestic violence 
situations. Although wife abuse is considered a crime , arrest and jud icial proceedings for domestic 
violence cases are comparatively infrequent because police often avoid arrest or prosecution for 
offences that are seen as un important and u nworthy of attention . 32 

Additional ly ,  many abuse victims have had negative experiences with the pol ice ,  who were found 
to be u n helpfu l and d ismissive . In some cases, not only were they unsympathetic, but by sid ing 
with the violent man and engaging in friendly banter, the women were made to feel l ike the 
criminals .  33 Th is  form of pol ice behaviour not only fai ls to afford the victims the right to personal 
protection , but may also leave the women vulnerable to further attacks as pol ice inaction may 
signal to the aggressor that there is a l icence to continue domestic violence.34 

Based on the perception that deal ing with "domestics" is not real  pol ice work, the common practice 
of categoris ing domestic violence under the broad heading of "domestic d isturbances" conceals the 
fact that violence has occurred and trivial ises the offence .35 Cyn icism towards domestic d isputes 
also provides the pol ice with a rationale for ignoring domestic violence cal ls  u nti l actual physical 
violence is imminent or has already occurred . 36 When demand for pol ice assistance is h ig h ,  
d ispatchers often adhere t o  the pol icy of "screen ing out" domestic violence cal ls ,  especia l ly when it 
appears as though excessive violence is u n l ikely .  S imi la rly , pol ice operate u nder an unofficial 
"stitch" pol icy where officers are un l i kely to take action un less u rgent med ical attention is 
requ i red . 37 

Despite the fact that most officers formally accept intervention i n  domestic violence cases as part 
of pol ice d uties, their privately-held attitudes reflect feel ings of reluctance, frustration , ambigu ity 
and d isdain  for "service work". 38 Officers generally regard domestic violence cases as "ru bbish 

2 7  See note 7 ,  at  p 1 79 .  
28 Buzawa, Eve S .  and Carl G .  Buzawa . Domestic Violence: The Criminal Justice Response, London, 

Sage Publ ications, 1 990 at p 1 0 .  
29 Smith , Lorna J .  F ,  Domestic Violence: A n  Overview o f  the Literature. A Home Office Research and

Planning U nit Report, London : Her Majesty's Stationery Office, 1 989 at p39 . 
30 Hester, Marianne, Liz Kel ly,  and Ji l l  Radford (eds), Women, Violence and Male Power: Feminist 

Activism, Research and Practice, Buckingham, Open U niversity Press, 1 996 at p 1 31 . 
31 See note 23 ,  at p 1 1 .
32 See note 7 ,  at p207 . 
33 Grace, Sharon, Policing Domestic Violence in the 1990s, London,  Home Office Research and Planning Unit, 1 995 at p48 .  
34 See note 24 ,  a t  p45 . 
35 Kingston,  Paul a nd Bridget Penhale (eds) , Family Violence and the Caring Professions, London : Macmil lan Press Ltd . ,  1 995 at p1 1 8 . 
36 Davies, Miranda(ed) ,  Women and Violence, London, Zed Books , 1 994 at p244. 
37 See note 24, at p45 . 
38 See note 1 9 , at p 1 00.  
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cal ls" and bel ieve they should not be invo lved in what is essentia l ly a "waste of time". Furthermore, 
domestic violence is often "down-crimed" ,  as the 
criminal courts are considered inappropriate locations for resolut ion of essentia l ly "private" matters . 
These perceptions stem from the fact that wife abuse is deemed a socia l ,  rather than criminal  
problem.39 

Contrary to pol ice claims that they are governed by the ru le of law, they are,  more often than not ,  
governed by popular moral ity ,  wh ich is saturated by particular views regarding gender and 
constructs of moral "blameworth iness". In  add ition to formal departmental policies and tra in ing ,  
ind ividual officers' attitudes towards domestic violence incidents are influenced by personal views 
as to the "appropriate" form of marital relationsh ips and indeed , of women and what roles women 
should hold in society .40 In the same way as pol ice officers subscribe to stereotypes about "real"  
crime and "real criminals" ,  conventional pol ice wisdom simi larly accommodates its stereotypes of 
real and leg itimate, or fa lse and i l leg itimate victims. Assau lts or th reats of assau lt seem to invoke 
sympathy from the pol ice when the victim is thought to be weak or defenceless, but not if she is 
thought to be strong or n ot entirely blameless.41 I f  there is evidence of bad housekeeping or if the 
chi ldren are not being wel l  looked after, these factors have negative effects on the officers' 
perception of the victim,  who is thus seen as having fai led in her wifely responsib i l it ies.42 

Moreover, under the preva i l i ng cu ltu ral assumption that nagging provokes violence, officers' 
reluctance to arrest can a lso be attributed to the bel ief that men's  attacks are sometimes justified 
by their wives' provocations .43 
The appl ication of the law thus  becomes selective and inconsistent, depending on the predi lect ions 
of i nd iv idual pol ice officers and judicial organizations.44 

General ly speaking , these assumptions are sustained and perpetuated in wider social attitudes,  
pol ice and legal cu lture ,  attribut ing b lame to some victims whi lst exonerating others . I nd ividual  
officers' analyses of the seriousness, cu lpabi l ity, motivation and intent vary in accordance with the 
prevai l ing conceptions of l ikely suspects and credible victims. 

Consequently , any protection offered is conditional upon women meeting pol ice notions of 
"deservedness" and the c i rcu mstances of the attack meeting their defin ition of "crime" .45 When 
pol ice d ichotomise i ncidents i nto "good" or  "bad" cases , based not on  the  legal features of  the  case 
but in accordance with the character of the complainant, men are frequently exonerated and 
women blamed because mora l  rather than legal perspectives i ntervene. 46 

By and large,  one of the main problems with the criminal  justice system is the extent and 
pervasiveness of  sexist attitudes that i nfluence the exercise of  pol ice d iscretion to investigate , 
record and prosecute. Patriarchal attitudes go unchal lenged , and are not only perpetuated by 
ind ividual male perceptions ,  but by official institutions themselves,  through informal ru les and the 
formal ised structure of  internal procedures and regu lations.47 . General ly speaking ,  the pol ice force 
as an organisation , is seen as a bastion of male authority and male interest, and it is precisely th is 
profi le of male dominance that determines, to a large extent, what is pol iced and who is 
protected . 48 

The rationale for the lack of effective pol ice action l ies in the widespread bel ief that domestic 
violence is almost an exclu sively "private fami ly affair" .  U nder the perception that "a man 's  home is 
h is castle" ,  and as the integrity and solidarity of the fami ly un it is seen as paramount, pol ice are 
extremely hesitant to interfere with what goes on beh ind  closed doors .  Many officers hold that state 

39 See note 30, at p1 1 8. 
40 See note 24 , at p46.
41 See note 1 9 , at p94. 
42 See note 24, at p46. 
43 Hanmer, Ja Ina,  and Mary Maynard (eds) ,  Women, Violence and Social Control, Hampshire, Macmi l lan,  1 991  at p1 58. 
44 See note 1 9 , at p92 .  
4 5  See note 3 8 ,  a t  p98 . 
46 See note 1 9 , at p94. 
47 See note 40,  at p98. 
48 See note 1 9 , at p31 . 
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intervention wou ld constitute an intrusion i nto a private relationship ,  and an erosion of ind ividual 
l iberties.49 

I n  add ition to the fact that very few officers receive sufficient train ing in the policing of domestic 
violence,  younger officers frequently feel u nable to relate to the circumstances in wh ich domestic 
violence occur, and find it d ifficu lt to tell people, often many years their sen ior, how to "run their 
l ives". 50 

Due to the importance accorded to the fami ly, officers tend to display a preference for 
reconci l iation rather than prosecution ,  whereby intervention is seen as fitt ing on ly when designed 
to help fami l ies stay i ntact. Although most officers are aware that arrest shou ld be a priority in 
abuse cases, the majority put it below considerations includ ing chi ld ren's safety or the 
reconcil iation of the family un it .  51 

General ly ,  pol ice see their role in domestic vio lence cases as med iators and peacekeepers , rather 
than enforcers of the law. Under this premise, the common pol ice response is intervention .  52 

Another sign ificant reason for the reluctance of police to get involved in domestic violence cases is 
the widespread bel ief that the majority of victims will eventual ly decl ine to prosecute or withdraw 
thei r al legations after proceed ings have been instigated . 53 Pol ice consider this a waste of the 
department's time , whi lst adding to their workload without any tangible benefits for anyone.  Little 
action is taken aside from attempting to defuse the volati le situation by reasoning with both parties , 
threatening the suspect with future arrest, or removing one of the parties from the scene. Pol ice 
often encourage a "cool ing off' period for the husband and wife to "th ink  th ings over" in the bel ief 
that this wil l  al low them to make an unemotional decision . I n  reality however, this may have an 
adverse effect on the victim who may interpret it as a lack of pol ice support, or place the woman in 
greater danger. 54 

Conclusion 
All in  a l l ,  throughout h istory , the concepts of trad ition and cultu re have often served to justify 
oppression,  exploitation and cruelty against women .  I n  1 998, during the debate over chang ing 
Chinese Customary Law in the New Territories , trad itional cu ltu re and custom were presented as 
someth ing fixed and unchangeable,  and were used in  an attempt to undermine the genera l  
principles of  equal ity. 

U ltimately, Customary Law did not survive because its oppressive customs against women 
offended the principle of formal sexual equal ity that has been largely absorbed into modern Hong 
Kong society . This is not to deny the basic patriarchal nature of Hong Kong society, but to 
underscore the fact that in  this instance, laws that were blatantly detrimental to women were 
unacceptable and cou ld not be justified u nder the grounds of culture .  55 

Although appeals to "trad ition" no longer carry the same force they once had , such appeals can 
never be totally erad icated . Despite the g rowing movement to identify and chal lenge the 
oppression of women ,  patriarchy continues to permeate Hong Kong society , and can be found in  
numerous societa l institutions.  As such , society must make a conscious effort to evaluate these 
appeals in  terms of their basic justice , overal l  benefits and detrimental impact . 56 

I n  spite of tremendous improvements in the status of women world-wide, and growing awareness 
of the problem of wife abuse, traditional Ch inese culture has continued to have a negative i mpact 

49 Martin, Del, Battered Wives, San Francisco, Glide Publications, 1 976. 
Pryke, Jul ie and Martin Thomas, Domestic Violence and Social Work, Aldershot, Ashgate Publ ishing Limited , 1 998 at 87 . 

50 Grace, Sharon, Policing Domestic Violence in the 1 990s, London: Home Office Research and Planning Unit, 1 995 at 48.  
51 See above, note 45 at p88 . 
52 Thorne Finch ,  Ron ,  Ending the Silence: The Origins and Treatment of Male Violence against Women, Toronto, University of Toronto 

Press, 1 992 at p1 1 .  
53 See note 38, at 1 67 .  
54 See note 24 at  p57. 
55 Samuels , Harriet, 'Hong Kong on Women, Asian Values and the Law' (1 999) 21  (3) Human Rights Quarterly 707 at 7 1 8 . 
56 See note 4, at p207. 
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on the perception of women in contemporary Hong Kong society. H istorica l ly ingra ined notions of 
gender hierarchy and male dominance that have to a certain  extent, normal ised the inferior 
position of women and the existence of wife abuse have been 
perpetuated th rough deeply entrenched cultural bel iefs ,  social institutions and most detrimental ly, 
with in  the minds of the women themselves. The true extent of domestic violence remains  largely 
unknown,  and has been described as the biggest blind spot in  official statistics . 57 

By its i ntrinsic nature, domestic violence is an elusive research topic - it takes place beh ind closed 
doors , is concealed from the publ ic eye .  It is often unknown to anyone outside the immediate 
fami ly .  Furthermore,  it is not solely the victims and aggressors who wish to keep domestic violence 
" in the fami ly" . The extent of wife abuse remains obscure because of society's perception of 
domestic violence as a private , fami ly affa i r  and therefore someth ing not to be interfered with by 
the publ ic sector. 

57 See note 2, at p1 1 .  
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"As a woman I want no country": Citizenship, Nationality and
International law1 

� 
Kim Rubenstein is a Senior Lecturer in Law at the University of Melbourne. Her research interests 
include: Australian citizenship law; Citizenship and Globalisation; International law; and Women 
and Constitutional law. 

This year is the first year since the inception of this memorial lecture,  that we no longer have a 
woman on the H igh  Court of Austral ia .  Moreover, those of you who attended the inaugura l  Dame 
Roma lecture in 2000 wil l  remember this quote H i lary Charlesworth shared , of Dame Roma's  views 
on d iscrimination .  Dame Roma said :  

" I  always thought that i f  you quietly infi ltrated the system then gradually women would just be there 
and discrimination would go away. It became clear to me that this quiet method . . .  was not going to 
be very effective. You can't j ust let things go along. You've got to do it by affirmative action". She 
concluded "When people go on against affi rmative action it usually takes the wind out of their sai ls 
when I say " I  might have thought that fifteen years ago, but I 've moved on"2 .

The Austral ian H igh  Court hasn't moved on ,  in fact, it has moved backwards regard ing women . It 
is tru ly an i njustice to the Austral ian publ ic, and those many women eminently qual i fied to 
appointment to the H igh Court of Austral ia ,  that there is no female H igh Court Justice. 

Dame Roma's views need to be preached as far as possible in  not letting th ings just go a long -
and the Victorian Women Lawyers Association and the Austral ian Women Lawyers Association 
have committed themselves to the spirit of Dame Roma in  many ways, including the hold ing of th is 
event on an annual basis .  

I n  stark contrast to the Austral ian H igh  Court, the newlX created I nternational Cr iminal  Cou rt in its
n inth rou nd of voting on 7 February 2003 elected its i woman judge:  An ita Usacka , from Latvia . 
One only has to look to the Rome Statute to u nderstand how seven women judges out of the 1 8  
positions have so far been elected . I n  the e lection process, a procedure was used to meet 
min imum requ i rements for the representation of the principal legal systems of the world ,  eq u itable 
geograph ical representation and a fai r  representation of female and male judges. Representatives 
were requ i red to vote for at least three cand idates from the Group of African States ,  two 
candidates from the Group of Asian States, two cand idates from the Group of Eastern Eu ropean 
States, three cand idates from the Group of Latin American and Caribbean States; and three 
candidates from the G roup of Western European and Other States. Representatives were also 
required to vote for at least six male and at least six female candidates .  A system that takes into 
account geographic reg ions and gender wou ld certa in ly improve the composition of the current 
Austral ian H ig h  Court and th is is something certa in ly worth moving on . 

The international legal system is taking on board gender issues i n  the practice and substantive 
content of law and it is to the international framework that I wi l l  now turn .  As many of you know, 
my primary research interest over the years has been in  constitutional law, admin istrative law and 
more recently citizenship  law. Over the past 6 months in Washington DC I had the opportun ity to 
develop my th inking on citizenship in the international law framework . Having not taught 
international law myself or even formal ly stud ied it ,  th is has been a new area of research for me ! 

1 This article is extracted from Kim Rubenstein's Dame Roma Mitchell Memorial Lecture given at the Law Institute of Victoria,  6 March 
2003. 

2 Susan Mitchel l ,  Matriarchs ( 1 987) pp36, 43 as cited in Hi lary Charlesworth's I naugural Dame Roma Mitchell Lecture, 8 June 2000. 
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When th ink ing about citizensh ip issues in the international framework, the d iscussion is techn ica l ly 
about national ity - the country one is formal ly said to belong . 'Citizenship' - one's legal connection 
to the state and 'National ity' are terms that are often used interchangeably to describe the 
relationsh ip between the individual and the State . As we all know, international law is  primari ly 
about States . Tradit ional ly ,  i nternational law has not been interested in the ind ividual .  For 
instance, ind ividuals do not have standing before the I nternational Court of J ustice - States do. So 
if an individual seeks to raise a matter before the Court ,  he or she requires a State to do so on his 
or her behalf. This is just one instance where the legal status of national ity is fundamental ly 
important. The I nternational Law Association 's Committee on Femin ism, has stated that national ity 
is in fact one of the most important rights a state can assign to an ind ividual3 . This is because 
there are many areas of international law where an ind ivid ual 's legal status is defined by their 
national ity . 

My work, entitled 'Sh ifting membership - Reth in king National ity in I nternational law' is seeking to 
move beyond national ity when identifying the legal  status of ind ividuals in the resolution of 
d isputes. National ity , in my view, is far too confin ing and conceptual ly imprisons ind ividuals in their 
States cut off, often ,  from their race, rel ig ion ,  gender, employment, and the many other defin ing 
characteristics that far better represent human complexity and experience .  Human rights law 
represents some steps in the d irection away from the narrowing notion of national ity , but there are 
many other areas of international law that cou ld be encouraged in that direction also. 

H istorical ly ,  in  domestic law and international law, women have been d iscriminated against when it 
comes to national ity. This d iscrimination is reflected in Virg in ia Woolfs often quoted statement 
from her book The Three Guineas: 

"As a woman ,  I have no country . As a woman I want no country. As a woman my country 
is the whole world"4. 

To give you a flavou r  of the work I have been doing , I wi l l  look at each of these statements in l ight 
of the domestic Austral ian experience and international law. 

"As a woman, I have no country" 

The first reference to having no country reflects the legal position of those women who had lost 
their citizensh ip by virtue of marriage to a non-national .  Virg in ia Woolf experienced this in her 
marriage and this was the h istorical position in many countries, includ ing Austral ia .  

Section 18 of The Nationality Act (Cth) 1 920 provided for the loss of British subject status for 
women who married al iens. This was then amended in 1 936 and again in 1 946 before the 
Australian Citizenship Act 1 948 (Cth ) was enacted . The 1 936 amendment only entitled women to 
regain their British subject status, having lost it on their marriage to an al ien , if their husband 
natural ised and the women then had the opportun ity to make a declaration of natural isation once 
her husband was natural ised5 . The more progressive change came with the 1 946 Amendment
Act. This reinstated British subject status to women who had lost their British subject status by 
virtue of marriage to an a l ien before the commencement of the section6 . This was also provided 
for in the Australian Citizenship Act 1 948 (Cth) .  

The current international position regard ing national ity has certain ly improved but  it is by no means 
perfect. 

Article 9 of the Convention on the Elimination of All Forms of Discrimination Against Women 
recogn izes that women should have equal rights with men to change,  acqu i re or reta in their  

3 I nternational Law Association ,  Committee on Feminism a n d  I nternational Law, Final Report on Women's Equal ity a n d  Nationality in 
I nternational Law, (2000) page 1 0. See http://www. i la hq .org/pdf/Feminism.pdf 

4 Woolf V, Three Guineas, Hogarth Press: London, 1 938. 
5 See s 1 8(5) of the Nationality Act 1920 (Cth) as amended . 
6 Parry cites the commencement as 7 November 1 946. 
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national ity. Article 9 also recogn izes that gender discrimination in national ity and citizenship 
should not be visited u pon chi ldren . The fact that a sign ificant number of states have made 
reservations to Article 9, however, attests to the work that remains to be done if women are to 
ach ieve equal ity in this context7 . 

"As a woman I want no country" 

This second part of Woolfs quote reflects her rejection of national ism, yet her writ ing shows her 
immed iate ambivalence with the statement because of her sense of con nection to Eng land8 . Many 
people empath ise with Woolfs statement as they are unsympathetic to national ism, particu larly 
when it becomes the motivator for war. At a min imum, femin ist writers h igh l ight the multiple stories 
of national ism depending on gender, class , race and ethn icity9 . 

Helen Durham's Dame Roma M itchel l presentation last year looked at international human itarian 
law. My cu rrent research on the role of national ity in international law also looks at humanitarian 
law and the way it has developed around the concept of national ity, and I argue that a focus on the 
nation in  international armed confl ict is outdated,  and that national ity should not be the focus for 
the development of h uman itarian principles. 

The situation in the former Yugoslavia is one context in  which I develop that research , and the 
place of women in  the peace framework in the former Yugoslavia has been the subject of an 
excel lent project by Christine Ch inkin and Kate Paradine in thei r article 'Vision and Real ity : 
Democracy and Citizenship of Women in the Dayton Peace Accords' 1 0 . They examine the 
gendered mean ings of the concepts of democracy, citizenship and human rights in  the context of 
the General Framework Agreement for Peace in  Bosn ia and Herzegovena negotiated in  1 995.  
They comment in the ir  section looking at Human Rights and the G FA:  

"Women in Bosn ia and Herzegovina are trapped in a concept of  citizenship that is defined 
along national ist l ines, demarcated by legal ly drawn borders and enforced by the 
international commun ity i n  a way that leaves l ittle room for negotiation .  The col lusion of 
national ism with rel igious affi l iation that was furthered by war means that women's 
experience of citizenship is also constrained by re l igious stipu lations.  The West simply 
fa iled to investigate the reality of national ism as inevitably sexist and antithetica l  to 
women's experience of choice. The internal borders are legal ly constructed as porous,  in  
that freedom of  movements of  persons, goods and capita l is guaranteed throughout Bosn ia 
and Herzegovina.  The GFA also recognizes the possibi l ity of ethn ic association across 
external borders but it does not expl icitly mention other forms of external association . 
However, the free movement of persons across the Entities is an i l lusion when other 
identities - fami ly, gender, neighbors - have been destroyed by the violence perceived 
primari ly in ethn ic terms"1 1 . 

The inherent national ism in 'nationality' as a legal concept does not sit wel l  with women's 
experience of identity and membership .  It is  that concept that is wel l  expressed in  Woolfs 
statement, "as a woman I want no country". I n  my view there is g reat potential in  international law 
to move beyond national ism as the defin ing concept and to look for more fundamental l inks 
between ind ividuals and commun ities when resolving legal d isputes. 

"As a woman my country is the whole world" 

7 See I nternational Law Association, Committee on Feminism and International Law, Final Report on Women's Equal ity and Nationality 
in I nternational Law 2000, p8. See http://www.i la hq .org/pdf/Feminism.pdf 

8 Hal l  C, 'Gender, Nations and Nationalisms' in People, Nation and State: the meaning of ethnicity and national ism edited by Mortimer 
E and Fine R . l . B .  Tauris: London,  1 999, at p45. 

9 This is expla ined in the context of the former Yugoslavia in :  Chinkin C and Paradine K,  'Vision and Reality: Democracy and 
Citizenship of Women in the Dayton Peace Accords'. (200 1 )  26(1 ) The Yale Journal of International Law 1 03 1 78,  as discussed 
further below. 

10  
See note 9.  

1 1  
See note 9. 
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This aspect of Virg in ia Woolfs quote speaks to a cosmopol itan world where an individual 's 
national ity is less s ign ificant than her humanity . Cosmopol itan ism is a contested term, varying from 
the un iversal citizen to citizens who have a "wide variety of affi l iations" 1 2  ranging from the local to 
the g lobal 1 3 . There is a cosmopol itan view of international law that sees people enjoying mu ltiple 
memberships,  and ind ividuals being citizens of their immed iate politica l commun ities as well as 
wider regional and g lobal networks 14 . 

Femin ist scholarsh ip  has long recogn ized that ind ividuals have mu lt iple and often sh ifting 
memberships. My current work , in  reth inking the central ity of national ity in  international law, 
involves a more nuanced and hol istic approach to international law. 

There wi l l  be instances where aspects of the territorial nation-state wi l l  sti l l  be relevant and , in 
others , ethn icity or gender may be relevant. I n  other contexts sti l l ,  membersh ips of commun ity 
groups, such as Greenpeace, or a particu lar rel igious g roup is sign ificant. This research advocates 
a contextual approach in determin ing membership in international law. 

It is th is sort of approach that is reflected in the composition of the new I nternational Criminal Court 
- it  aims to draw upon a range of experience relevant to the institution - and national ity is not the 
only sign ificant factor; legal systems and gender issues have also been deemed relevant to that 
framework. 

Conclusion 

Austral ia is a proud member of the international legal system and as women lawyers we have a 
responsibi l ity to our fellow Austral ians and fellow humans to work towards a strong i nternational 
legal system.  This means we need to work on both the domestic and i nternational fronts . 

As Angela King,  Assistant Secretary General and Special Adviser on Gender I ssues and 
Advancement of Women in the U N  said (before the elections began to the ICC) :  

" . . .  we must emphasize that the choice of judges for the ICC is up to Member States,  fi rst to 
nominate, then to elect . This means,  of course, that they should also appoint women judges 
at the national level .  They need encouragement and pressure from g roups such as the 
Women's Caucus for Gender Justice , national NGOs, and groups of professional lawyers 
and jurists" 1 5 . 

May Dame Roma's fine example inspire us al l  to keep up  that fight, of ensuring that woman's 
voices are heard at a l l  levels of publ ic l ife, so that the entire commun ity benefits from our col lective 
and d iverse experiences. In international law it means opening up the confin ing d ialogue of 
national ism to encompass the mu ltip l icity of voices that make up the human experience ,  the deeply 
nuanced qual ity of women's voices being a vital ingredient. Local ly ,  it means swel l ing the chorus 
of the many and d iverse women's voices, so as to make it u nth inkable for a government of laws to 
be administered solely by men - whether as Governor-General ,  Prime Min ister, or as High Court 
J ustice . 

12 
See Dannereuther R and Hutchings K (eds) Cosmopolitan Citizenship, St. Martin 's Press: New York, 1 999. See also : H utchings K, 
'Political Theory and Cosmopolitan Citizenship' , in Hutchings K (ed) Cosmopolitan Theory St. Martin's Press: New York, 1 999. 

13  
See Berman P ,  'The Global ization of Jurisdiction' publication forthcoming in 2003.  

14 
David Held , 'Law of States, Law of Peoples: Three Models of Soveignty' (2002) 8(1 ) Legal Theoryat p33. 

15 Opening remarks by Angela E.V. King Assistant Secretary General and Special Adviser on Gender Issues and Advancement of 
Women at the Panel Discussion on "Fair Representation: the ICC Elections and Women" United Nations Church Centre 29 January 
2003, at http://www. un .org/womenwatch/feature/icdst29jan2003. html 
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Women's Political Participation and Political Development 
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� 
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(University of lsfahan).  She has published four articles, mainly on women 's issues. 

Women constitute half of the population in d ifferent societies; therefore their important role in the 
society should be taken into consideration . One of the important roles of women in  various 
societies is the role they play in politica l development. Pol itical participation of both the men and 
women in a society can provide an environ ment for women's political development. Preparing th is 
environ ment requ i res introducing democratic processes in the society includ ing :  pol itical and social 
education of women,  economic power for women,  and making some serious changes to legal 
codes. 

A woman's role in  Islamic societies suffers from some confusion. On the one hand women must 
mainta in  Islamic trad itions and values, and on the other hand they are faced with the infi ltration of 
western criterion for womanhood . There are several verses in the Koran that refer to the social 
and pol itical role of women in the society2 . When the Koran talks about mutual consu ltation3 , it
does not exclude women from the ideal way in which people should conduct their affa irs. Modern 
representative governments apply this principle of consultation in State affairs .  

Is lamic h istory has a lso several examples of women's political participation in  d ifferent areas . 
Women's polit ical  participation should take a variety of forms.  Voting in the local and national 
elect ions is just one form of participation . Hold ing important positions, such as leg islator, lawyer, 
min ister, or premier, should be available forms of pol itical participation for women . We should not 
l imit women's participation s imply to voting ,  as in some countries , because women are entitled to 
hold a variety socia l ,  polit ical  and economic posts . We should consider women's competence for 
various kinds of incumbency and encourage participation on the basis of merit. 

In th is  paper we first d iscuss the forming of Civi l Society in I slamic societies, thereby promoting 
women's pol itical participation .  Then the necessity of women's participation in decision-making 
processes is examined . Third ly, the role of cu ltu ral issues in gender d iscrimination , and women's 
rights in I slam are d iscussed . F inal ly, some gu idel i nes for increasing women's politica l  
part icipation in  Islamic societies are presented . 

Civi l Society and Women 

When speaking about civil society and its institutions in  Islamic societies , we should consider the 
fact that people requ i re pol itical development, along with social and economic development, to 
remove gender discriminations and provide equal rig hts for men and women.  

1 This paper was presented a t  the (Other) Feminisms Conference a t  The University o f  Queensland , July 1 2  2003. 
2 Such as Sura 9 :7 1  
3 Sura 42:38 
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Let us first explain the concept of civil society . Obviously ,  scholars do not adhere to one standard 
defin it ion of the concept, but by looking  at d ifferent defin it ions we can describe the characterist ics 
of civi l  society as fol lows: 

• Civil Society is more characterized by horizontal and equal , as opposed to h ierarch ical and
strict, relationships that are more democratic in nature.  

• The language of Civi l Society leans towards needs, hopes, and entreaties, instead of the
language of order and ru les. 

• The log ic of 'survival of the fittest' , wh ich produces a society of roughness , tough ness and
cruelty, is excluded from Civi l  Society. C ivil Society instead requ i res the log ic of d ialogue; 
compromise, d iscussion ,  sharing opin ions,  and decisions by g roup cou nci ls .  

• The strengths of Civi l  Society are politeness , flexibi l ity and d ip lomacy, rather than bravery
and rig id ity . 

After this explanation , we should not need to explain that women are present completely in a C ivi l 
Society .  As half of the population , and ha lf of the avai lable social ,  intel lectua l ,  artistic, spiritual and 
cultural  l ife in  any nation ,  women play an important role in Civi l Society . Women have an energy 
that is, u nfortunately , sti l l  raw in genera l  and in our countries, in particular. Women's energ ies 
have been restricted in the Islamic world , so that only a smal l  part of their abi l it ies, creativity and 
potentia l ,  has been expressed . Therefore ,  women's participation is st i l l  needed in creating  a fu l l  
C ivi l Society . At the same time, women have made g reat progress in  some societies, and have 
taken their place in bui ld ing even the mi l itary society in some countries4 . 

I n  explori ng the notion of Civi l Society it is important to consider its d istinction from the Political 
Society - the State and its pol itical authorities. The term C ivi l  Society points here to anyth ing that is 
not bound to the State , or the authority , in any exist ing society. The State, in its simplest meaning ,  
is the centre of power and authority . I ts  institutions, tools and personages are the means by which 
the State exercises its power and authority , regard less of the form of control or government. The 
l ife of Civil Society can be considered in  isolation from the State and its institutions,  activities and 
functions.  Civi l  Society can be seen as a l ive entity ,  that is not only separate, but actively faces 
and opposes, exerts pressure on , and supervises, the State at all t imes. 

The characteristics of pol itical society are those of strength and power in decision-making , and are 
different to the relationships that govern Civil Society . Civi l  Society involves relationsh ips of 
acceptance, tolerance ,  mutual benefits , contracts , understanding,  d isagreement, problems ,  rights 
and freedoms, responsibi l ity and duties, and all of that we know of society through the practical 
experiences in our dai ly l ives. In this sense, Civi l  Society is dynamic and changing . 

After considering this comparison of Pol it ical Society and Civi l  Society, it does not take much to 
understand that the role of women i n  Pol itical Societies is, at best, sti l l  weak, and at worst, 
completely absent. In other words,  M usl i m women now must open larger sectors of Civi l  Society 
for their  power, authority , influence ,  and activities, to grow without any further h indrance or  
withd rawal .  Thus ,  they may work the i r  way into the Pol itical Society itself, infi ltrate i t ,  and open the 
relationsh ips of power, state, governance and decision-making.  It is worth mention ing here that 
states l ike I ndia, Pakistan ,  Bangladesh ,  Sri Lanka ,  Turkey, Britain and I re land have had the 
experience of women leading the political l ife of the nation ,  without those states losing any of their 
strengths ,  reputation ,  resources or independence. 

The th ird matter that comes to mind when expla in ing the meaning of Civi l  Society in  I slamic 
countries is the trad itional society from wh ich Civi l  Society was born . I am not saying anyth ing new 
when I emphasise that new societies are sti l l  being created and formed in Is lamic states. 
Is lamic states are widely d ifferent in the degree of progress in bui ld ing contemporary Civi l Society 
that is mature and comprehensive. Hence ,  we find the characteristics and relationsh ips control l ing 
trad itional societies to be: family relationsh ips and relatives; tribes; denominations; and k inship .  

4 Galal A l  Azm S 'Women a n d  Civil Society' (2000) Civil Society: Democratisation in the Middle East, website: 
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I n  contrast, in C ivi l  Society we find that power relationsh ips and issues of citizenship dominate . 
These relationships of citizenship mean that the issue is that equal ity is needed for a l l ,  men and 
women ,  in  al l  their  rights and duties5 . Given that the relationships of trad itional society are the 
roots of C ivi l Society ,  M usl im women should have a real  interest in nu rtu ring relationships of 
equal ity and cu ltivat ing them, in private and in publ ic spheres , especia l ly if they involve creating 
better c ircumstances for women to fu lfi l  the ir  needs ,  abi l ities and ambitions as human beings .  

I n  other words, the future for M usl im women l ies in  the development of Civ i l  Society and its 
progress towards a dynamic Is lamic Civi l  Society, that is al ive and active , and that is open to the 
values of productivity ,  ski l ls ,  creativity, abi l it ies, and a l lows success and progress for everyone .  I 
say this because the old trad it ional society does not in fact al low women to have any active , 
leading , or prominent roles in its economic, pol itica l ,  socia l ,  mi l itary, inte l lectual , or cu ltu ral arenas.  
Experience has shown that it is only contemporary Civi l  Society that is capable of provid ing true 
opportun ities for women to ach ieve their identities, probe their inner powers and carry true 
responsibi l ity, which leads to true independence. 

Civi l Society considers women , as a matter of principle at least, a citizen l ike all others,  therefore 
women must find a sol id foundation in Civi l  Society from wh ich they may move towards their 
l iberation , away from the continuous guard ianship characterising trad itional societies. Women 
must also fi nd a way to break the trad itional ,  and enforced , d ivision of labour to find a new rea lm 
based on civi l ,  humane and refined considerations, wh ich focuses on women's abi l it ies, choices , 
ach ievements and scientific or academic input. 

Let us also note that in a traditional society, social  relationsh ips take on relations of col lectiv ism, 
accu mu lation and h ierarchy that are considered natura l .  There are d ivisions based on :  the free 
and the slave, the man and the woman,  the general and the private , and the M usl im and the non­
Musl im - mean ing the state rel ig ion or the rel igion of the majority on one hand , and al l  other 
rel ig ions on the other. These four  divisions control the old trad itional society and are evident i n  the 
d ifferences in rights and benefits enjoyed by ind ividuals in  the society. Therefore, the rights and 
duties , responsibi l it ies and employment of any person ,  or their lack thereof, are based on the 
person's belong ing either to : the publ ic or private realm; the free or the enslaved in society ; the 
male or the female sex; I slam or other rel ig ions. In opposition to al l  these trad itional d ivisions  we 
find that relationships i n  Civi l  Societies are based on the citizenship principle, and are therefore 
emphasise participation , obl igations,  rights, vertical ity and equal ity . That is why the model of C ivi l  
Society obl iterates the d ivisions of trad itional Is lamic society6 . Trad itional d ivisions must end in
order to form a true C iv i l  Society. 

I n  Civi l  Society there is something cal led publ ic opin ion , in place of the national unan imity that is 
often adopted by trad itional societies. Citizenship in  Civil Society replaces the first identity in the 
traditional societies , s uch as the rel ig ious or the tribal identity . The ideas of human rights, 
citizenship and the citizen ,  replace the rights of the master over the slave, or the nobi l ity against 
the people. At the same time, terms such as 'the people' , 'free wi l l '  and ' national sovereignty' , 
wh ich redefine the concept of nation and d iscard its older traditional defin itions ,  become prominent. 
Surpassing outdated relationsh ips to create more refined ones is the key that opens the door of 
progress to women ,  so that final ly everyth ing depends on women's wi l l  to struggle to ach ieve their 
desired goals. It is so because l iberation ,  freedom, equal ity , and self-governance are taken , not 
freely g iven .  

When a Civi l  Society i n  countries l ike ours i s  sti l l  being formed and developed , one finds oneself, 
and women in particular ,  involved in a struggle, a ' push-and-pul l ' ,  between contradictory forces . 
Some of these forces pul l  women back to the past and try to force them into the service of the 
older tradit ional society .  Other forces push them towards a contemporary society that is  
progressing and develop ing .  

5 Galal A l  Azm S 'Women a n d  Civil Society' (2000) Civil Society: Democratisation in the Middle East, website: 
 

6 Kar M, Women's Participation in Politics: Obstacles and Possibilities, Women's Studies Press, Tehran I ran,  2001 . 
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It is a force that tries to gather al l  of woman's powers and strengths to contribute to society's 
institutions and values, and to increase the gains and ach ievements women have fought for 
themselves and for a tru ly Civi l  Society . 

Wh i le a C ivi l  Society in many countries, i nclud ing I slamic societies, is in its pre l iminary stages of 
formation ,  women are sti l l  forced into , and l imited by their trad itional duties . Also, most of the men 
in such societies do not real ly bel ieve women should enter into political aspects of l i fe ,  wh ich is  a 
major obstacle for women's political participation . However, general ly speaking , Civi l  Society can 
revive women's polit ical  rights , helping them to look beyond fami ly l ife and establ ish femin ist 
movements, to enter parl iaments , and to play a real role in a l l  d ifferent spheres7 . 

Necessity of Women's Participation in  the Process of Decision-making and Leadership 

The platform of the Fourth World Conference on Women in Beij ing 1 995 strongly requested that 
governments around the world guarantee women's fu l l  participation in power structures and 
decision-making,  as wel l  as empower women to fu lfi l  these goals8 . Two kinds of argument may be 
advanced in support of th is agenda, a h u man rights argument and a more pragmatic, efficiency­
based argument. It should be noted that there is considerable overlap between the two types of 
arg u ment. 

In  democratic countries, rights-based arg uments are difficult to deny (although the Beij ing Platform 
noted that even in democratic countries women's participation in decision-making is needed in  
order to  "strengthen democracy and  promote its regu lar fu nction ing"9) .  It is a basic principle of 
democracy that adu lt citizens from al l  walks of l ife should have equal access to participation in  
decision-making and leadersh ip  roles. Ideal ly ,  representatives from groups with specific i nterests 
and perspectives should participate d i rectly in decision-making processes and leadership roles to 
ensure that both the agenda of issues to be considered , and the decisions made,  incorporate their 
views. It is untenable that any specific interest group,  for example a particular ethnic or rel ig ious 
group ,  cou ld be systematica l ly excluded from direct participation in  decision-making on the 
grounds that others can speak 'for' them. S ince women and men play d ifferent roles in  society and 
therefore have d ifferent needs, interests and priorities, it follows that women cannot be adequately 
represented in decision-making processes conducted exclusively by men .  

The pragmatic, efficiency-based argument for women's participation in  decision-making and 
leadersh ip  also starts from the recog n ition that women and men have d ifferent needs, i nterests and 
priorities arising from their specific roles and situations. Even when men are aware of, and seek to 
represent this d ifference, they lack the necessary information ,  in the same way that mainstream 
decision-makers are unable to capture the perspectives and needs of minority cu ltures. This 
fai l u re to i ncorporate women's concerns i n  decision-making represents a major loss for society as 
a whole.  Women's needs, interests and concerns are not just those of women themselves , but 
also reflect their ro les as mothers ,  wives and careg ivers. Therefore, incorporat ing women's 
perspectives in decision-making should result in  better decisions that more adequately reflect the 
needs and interests of chi ldren and fami l ies - including male members of fami l ies 1 0 .

Final ly ,  the Beij ing P latform recogn ises that women's participation in  decision-making and pol itical 
l ife is vital for the advancement of women .  Women's position of inequal ity with men exists partly 
because their needs and concerns are not considered in current decision-making :  their views do 
not reach the mainstream agenda. M uch of the d iscussion at the NGO Foru m focussed on  the 
need for women to be involved in 'setting the agenda' . The advancement of women demands that 
women participate actively in sett ing the agenda and determining issues on wh ich decisions a re to 
be made.  

7 K a r  M ,  Women 's Participation i n  Politics: Obstacles and Possibilities, Women's Studies Press, Tehran I ran ,  2001 . 
8 'Platform for Action' ( 1 995) Fourth World Conference on Women, website:  
9 See note 8 .  
1 ° Corner L  'Women's Participation in Decision Making and Leadership: A Global Perspective' (2002) UN/FEM East and South East 

Asia, website:  
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An Austral ian woman pol itician recently pointed out that it was only when women entered the 
Austra l ian parliament in  sign ificant n umbers that issues such as chi ldcare ,  violence against 
women , and the value of unpaid labour were even considered by pol icy makers. As a resu lt of 
these issues entering the agenda, Austral ia now promotes family-friendly employment pol icies, 
includ ing work-based chi ldcare.  Austral ia also recently experienced a national ly representative 
survey of violence against women .  An in itiative with in Austral ia to col lect t ime al location data and 
to use that data to try to incorporate the value of unpaid work in  national policy-making was also 
recently introduced in Austral ia .  

Why are women marg inal ised in  leadersh ip? 

Women are marginal ised in decision-making and leadership by a variety of processes that beg in  i n  
infancy .  I n  most societies , women lack experience of  decision-making and leadersh ip in the  pu bl ic 
arena because g irls, in contrast to boys, are social ised to play passive roles and g iven l ittle 
opportun ity to make decisions or develop leadersh ip skil ls outside the family context. In most 
traditional societies g i rls are kept largely with in the confines of the household and fami ly where 
they are protected and taught to accept the decisions that others - parents, teachers ,  brothers -
make on their behalf. As a result of this lack of experience in a publ ic context, g irls tend to the lack 
self-confidence and ski l ls needed to function effectively in  positions of formal leadersh ip .  

An added hand icap for many is their lack of capacity , due to discrimination in access to education 
and train ing : in  most countries , women have higher levels of i l l iteracy and fewer years of school ing 
than men 1 1 . Even when women succeed in gain ing education and enter the decision-making 
mainstream, they are often marginal ised by institutional settings that reflect men's needs and 
situations and ignore women's d iffering needs and experience. Modern work patterns and 
practices are designed for men who have a supportive wife to take care of their essential domestic 
needs and family responsibi l ities at home, hence the saying that 'every career-man needs a good 
wife' , because institutions are designed to fit the needs and expectations of men . The hours and 
inflexibi l ity of  the working day, overtime, the location of  work, and commuting times make i t  d ifficu lt 
for working women to meet the dual expectations of their family and work roles , g iving rise to ro le 
confl ict .  

Most men do not face such role confl ict because society regards their fami ly and personal roles as 
d iscretionary ,  meaning that they are subsid iary to , and have to be fitted in  with , the primary work 
role. Thus, although men play important roles as husbands and fathers ,  these general ly do  not 
interfere with their primary work role as fami ly breadwinner. For example, if a man's wife or ch i ld 
fal ls i l l  or is otherwise in need of h is assistance, he is not expected (nor, in most cases, permitted) 
to leave h is work in order to attend to them. Nor wi l l  he be considered a 'bad' father or h usband as 
a consequence of h is actions. By contrast , women's primary roles , as wives and mothers ,  requ i res 
attention 24-hours-a-day and , for working women , must be carried out s imultaneously with the 
work role.  Even when a working woman has domestic assistance, she is sti l l  held responsible for 
manag ing her family. If her chi ld or husband is i l l ,  she is expected (and g rudgingly permitted)  to 
i1terrupt her work in order to ensure that their needs are met. If she fa i ls to do so, society tends  to 
j Jdge her as a 'bad' wife or mother. I n  the work place, women are often judged by two q uite 
d ifferent and confl icting standards, as women , and as workers , placing them in a classic "no-win"  
s ituation .  For example, good employees at  the management level are usual ly expected to be 
decisive, articu late , assertive and clear about their goals and objectives. However i n  most cu ltu res 
women , as women,  are expected to be submissive, passive and demure.  Thus a woman who 
d isplays the characteristics of a good manager may find that her supervisors are not appreciative 
because they are actual ly, and probably unconsciously judging , her as a woman ,  as wel l  as 
j Jdging a worker. 

-h is analysis of the reasons for women's exclusion from decision-making and leadersh ip  suggests 
a number of strategies to work toward equal access for women to decision-making and leadersh ip .  

1 See note 1 0. 
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The Beij ing Platform for Action also identifies several specific issues that need to be addressed , 
including socia l isation and negative stereotyping ,  which have kept decision-making the domain of 
men .  The Platform cal ls on actors to : create a gender balance in government and admin istration ;  
integrate women into pol itical parties; promote women's participation in  publ ic l ife; promote gender 
balance with in the UN system;  work toward equal ity between women and men in the private 
sector; establ ish equal access for women to tra in ing ; i ncrease women's capacity to participate in  
decision-making and leadersh ip ;  and i ncrease women's participation in  the electoral process and 
pol itical activities 1 2 .

At the personal leve l ,  perhaps the first th ing that needs to be done is to change the way we rear 
our  ch i ldren .  We must provide our daughters with opportun ities to develop their decision-making 
and leadersh ip  capacities , and we must train our sons to respect their sisters as equals .  I n  
particu lar, w e  must ensure that daughters have equal access to the same quantity, qual ity and type 
of education as sons. S ince this is a long-term objective, we must also take immediate steps to 
place more women in decision-making and leadership positions and,  at the same time, provide 
them with the necessary catch-up tra in ing and experience, in  order to be effective . 

However, as the experience of capable women decision-makers has demonstrated , these 
measures alone will not be sufficient. We also need to address the institutional context of decision­
making and leadersh ip to create more 'women-friend ly' , and 'fami ly-friendly' , institut ions and 
organ izational cu ltures. Some industrial countries have already begun slowly to move in th is 
d i rection ,  reducing working hours ,  introducing flexible t ime and career structures for part-time 
workers (most of whom are women)  and providing government-subsid ised or work-based 
ch i ldcare,  and matern ity , parental leave and emergency leave for careg ivers . We also need to 
ensure that there are women in senior positions able to act as ro le models and mentors for you ng 
women and to establ ish women's networks that can support women in the same way that 
conventional  male-dominated networks support the career development and promotion of men. 

An essential step toward the more eq ual participation of women in decision-making and leadersh ip  
is awareness-raising for men . I nstitutional cultu res that are unfriendly to women are not usual ly the 
result of del iberate pol icies but the consequence of institutions developed over t ime to meet the 
needs and situations of men , who have for so long dominated the public domain and who have 
d ifferent needs, priorities and concerns from women.  Men need to become aware of the ways in  
wh ich the i r  assumptions,  attitudes and behaviour are gendered to reflect their own situation ,  
exclude women's perspectives, and thu s  obstruct women's equal participation . Women and men 
together must then negotiate a new institutional setting that provides space for both g roups. 

The Role of Cultural Issues in  Gender Discrimination 

Regard ing the development process we need to consider women's issues because:  

1. We can not have long-term susta inable development if ha lf  the population of the world is
kept out of the developmental process.

2 .  To ach ieve women's participation i n  the development process , it i s  necessary to consider 
the requ i rements of the prevai l ing culture .

It is important to note that women's status in  society - socia l ly ,  politically, legal ly ,  economically -
has been fundamental ly the same across h istory for a majority of the world's popu lation . Except 
for surface d ifferences i n  manner and style , the basic arrangements for d ivision of labour  and 
power between men and women have been the same across the world . A woman's rights over 
major decisions about her chi ldren's futu re, place of residence,  marriage, inheritance, employment 
and the l i ke have been severely curta i led in  most of the world during most of human h istory.  

12  
See note 1 0 . 
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U nti l  the turn of the century ,  when New Zealand became the first cou ntry to g ive women the right to 
vote, there was no place on earth where women shared equal ly in the pol itical process with men .  
Nor d id they have the same chance to train for a job,  get a job, o r  once having gotten it, receive 
equal pay or equal opportun ity to advance .  

Some of  us who have worked in the field of  women's rights know how d ifficu lt i t  is to get the idea 
across that the whole concept of development and progress h inges on culture change and that 
cu ltu re change involves a change in the relations of women with each other and with other 
members of society. We have worked hard over the years to ach ieve a consensus,  at least in 
theory, that un less women are admitted to an equal ,  participatory partnersh ip in  the affairs of 
domestic and international society we wi l l  not be able to ach ieve the goals of fa irness, justice, and 
d evelopment that humanity seeks. This consensus,  reflected in  a number of international 
documents of rights , is  encapsu lated in  the first paragraph of the Mission Statement of the final 
Platform for Action of the Fourth World Conference on Women held in Beij ing in 1 995. For 
fu lfi lment of this purpose we are faced with some values, bel iefs ,  customs and cu ltures, of 
i nd ividuals and nations, which need to be changed because they are very old , inefficient and 
i nequ itable 1 3 . 

C u lture is often used as an effective tool ,  for those who wish to prevent change, for g lorifying the 
past or  justifying the existing order of th ings,  both in the West and in the developing world .  Change 
is an elemental feature of contemporary l ife, but change does not happen to everybody in  the 
same way or with the same speed . All development therefore is uneven ,  varied , and 
consequently multi-cu ltu ra l .  

Let us take the idea of Musl im cu ltu re as an example. Some half-a-bi l l ion women in  the M usl im 
world l ive in vastly d ifferent lands,  cl imates, cu ltures,  societies , economies, and polit ics , spread 
from the Pacific Rim to the coasts of the Atlantic. Cu ltural change is a common requ i rement for al l  
of them.  Cu ltu ral development must be a creative process . It must include the elements in our 
col lective past, that g ive us our sense of identity , whi le at the same t ime exclud ing those aspects 
that i nh ib it our blossoming into free and whole human beings.  It must al low us to move in h istory 
without losing control of history . It must al low us to retain our  identity without imprison ing us in the 
confines of patriarchal h istorica l structures . To ach ieve th is we must maintain our roots as we 
transcend them, by achieving a synthesis and a synergy between the local and the g loba l .  

I n  many societies there are equ ity laws between men and  women , but sti l l  we  observe gender 
d iscriminations. Sometimes because of cultural social structure,  equ ity law may not lead to the 
removal of d iscrimination .  In other words equ ity law can take two forms: de Jure and de facto. I f  we 
are going to real ise women's pol itical participation we wi l l  need de Jure and de facto equity law 
s imultaneously. It means that we require some more laws that secure women's rights and 
l iberties, as wel l  as some further changes in  social and cu ltu ral structures 14 . 

Study of Women's Rights in Islam 

The fact is that Islam neither l imits women to the private sphere, nor does it g ive men supremacy 
over pub l ic and private l ife . One notices that the Greek and Roman cultures that preceded Islamic 
civi l ization d id not produce a s ingle eminent woman ph i losopher or jurist .  L ikewise, unt i l  the 1 700s , 
Eu rope fai led to produce a s ing le female socia l ,  pol itica l ,  or legal jurist .  I s lam did exactly the 
opposite in every respect. Is lamic h istory is replete with examples of female professors who 
tutored famous male j u rists . Yet the sad legacy of our  time is that we have taken women back to 
the pre- Islamic era by excluding them from publ ic exposure or involvement. A mode rn scholar, 
M uhammad al-Ghazali , once described this phenomenon as "the ascendancy of Bedouin fiqh 
Uurisprudence)". What he meant by this is that much of contemporary cu lture and the modern 
world , revolves around men ,  and everything is chan nel led to their service 1 5 . 

1 3 Afkhami.  M. 'A Vision of Culture in Gender' (2002) .
14 Kar M ,  Women 's Participation in Politics: Obstacles and Possibilities, Women's Studies Press, Tehran I ran ,  2001 . 
1 5 Abou El FadiKH. ' In  Recognition of Women' (2002) ,    of women.htm
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I n  fact, in the beg inn ing Islam was the most revolutionary l iberal isation of women's rights the 
civi l ized world has ever seen . However, some M uslims became ignorant of this and now M usl im 
countries are the scenes of some of the worst abuses of women's rights. As the Lat in proverb 
says , corruptio optimi pessiam - "When the best is corrupted, it becomes the worst"' . The Koran 
expresses the same theme in Sura 95:6 :  "We created man in the best pattern, and later reduced 
him to the lowest of the lovv" 16 .

You might have heard that Is lam teaches that women are "inferior" and "uneq ual" to men .  Women 
are described as weak or inferior and these evaluations have been used to clai m  that women a re 
unsu itable for performing certain  tasks ,  or for function ing in some ways in society. S pecific 
functions and roles have been attributed to each sex; the function of woman is often confi ned to 
her reproductive ab i l ity . It is thought that her primary function is to be mother and wife and that 
she wou ld be lacking in her Islamic duty if she in any way d id not fu lfi l  th is role in accordance with 
how society defines it1 7 . 

Yet the fundamental principle of Is lam is Tauhid - the un ity of the human race u nder the 
sovereignty of the One and Only, Un iversal Divine Allah .  Is lam's message of  peace affirms the 
equal ity of a l l  human beings, and rejects a l l  d iscrimination on the basis of race, c lass and gender. 
In Is lam, woman , as a partner, is equal to man .  Man is father, and woman is mother, and both 
have essential roles and equal rights and d uties in different d imensions of l ife . 

We read in the Koran that taqwa (God - consciousness) is the only d istingu ish ing factor between 
h uman beings.  

0 humankind ! We created you from a s ing le (pair  of a) male and a female,  and made 
you into nations and tribes, that you may know each other (not that you may despise 
each other) . Verily the most honoured of you in the sight Al lah is the most righteous (or
God - conscious) of you . And Allah has ful l  knowledge and is wel l  acquainted (with al l  
things) 1 8 .

A woman is entitled to freedom of expression as much as man is. Her sou nd opin ions are taken 
into consideration and cannot be d isregarded just because she happens to belong to the female 
sex. It is reported in  the Koran and in  the h istorica l  record that women not only expressed the i r  
opin ion freely but  also argued and participated i n  serious d iscussions with the Prophet h imself as 
wel l  as with other M usl im leaders 1 9 . There were occasions when M usl im women expressed their
views on leg islative matters of publ ic interest, and stood in  opposition to the Cal iphs ,  who accepted 
the sound arguments of these women . 

H istorical records show that women participated in the publ ic l ife of the early M usl ims, especial ly in  
t imes of  emergencies . Women used to accompany the M usl im armies engaged in  battles to nurse 
the wounded , prepare suppl ies, serve the warriors, and so on. They were not shut beh ind i ron  
bars or  considered worth less creatures and deprived of  sou ls20 . The Koran also g ives deta i led 
h istorical accounts of the active role of women in  early I s lamic societies. 

For example, when Makkah ( Fath Makkah )  was recaptured by the M usl ims, many women came to 
give their al leg iance to the prophet of I slam, and this was at a publ ic assembly of both men and 
women . Women l i ke Asma, who is also in the Koran ,  were active in  the workforce. She shared 
the responsibi l ity of supporting her fami ly with her husband by working away from her home. 
Women were g iven the responsibi l ity of running the affairs of the State . The Prophet appointed 
another woman -Sh ifa bint abd Allah - control ler of the market of Madinah .  Umar reappointed her 
when he became Cal iph . The Prophet left it  in the hands of his wife ,  Umm Salamah ,  to advise the 
M usl ims to forgo the haj and instead to s ign the treaty of H udaibiyya21 . 

16 'Women's Rights and Equal ity in Islam' (2002) Sisterhood Is Global Institute, website:  
1 7 Shams S. 'Women's Role in Contemporary Society' (2002) Islam for Today, website:  
1 8 Sura 49: 1 3  
1 9 Koran 58 · 1 4·  60· 1 0 1 2 
20 Abdul Ati H .  'The

.
Status of Woman in Islam' (2002) Islam in Focus, website:  

21 Shams S.  'Women's Role in Contemporary Society' (2002) Islam for Today, website:  
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I s lam has granted some rights for women that were unprecedented before Is lam. Freedom of 
women based on pure Islam and without borrowing from western cu ltu re is cal led I slamic feminism. 
Fol lowers of I slamic femin ism believe that women do not ach ieve their rights, not because of Is lam, 
but because el ite men's interests are th reatened . I f  women ach ieve their rights , men wi l l  have to 
forgo some of their interests . 

Conclusion 

Creating Civi l  Society is the first priority of I slamic society to increase women's pol itical 
participation . Civi l  society and democratic institutions can secure pol itica l  l iberties for al l  citizens 
i ncluding women.  Pol itical systems should be bound to protect women's rights and l iberties in  
order to remove various d iscriminations. Through political l iberties, people can ind iscriminately 
take part in government and play their role in power transactions .  Women's participation should be 
considered legally and cultural ly .  Merely improving legal codes, without also provid ing a su itable 
cu ltural environment, may not be conducive to real participation . While keeping trad it ional 
principles and values in  the society is very important, women's pol itical participation without cultu ral 
development is impossible. I f  women are not real ly able to participate in  the socia l and pol itical 
aspects of the society the problem wil l  general ly be a cu ltu ral one, and thus,  the remedy should 
also be cu ltura l .  

I n  add ition to cu ltu ral  development, laws to al low for women's politica l  participation are also 
necessary in Islamic societies. While the Islam of 1 4  centuries ago let women have vote through  
paying a l leg iance (bay'ah) ,  many contemporary Islamic societies deny women th is right. Wh ile 
women in  western societies general ly gained the right to vote after World War I I ,  many I slamic 
societies d id not let women ,  or in  some cases men ,  to benefit from this right and as a result these 
societies were mired i n  political underdevelopment. 

The Koran tel ls of a society , before Islam during the 'days of ignorance' when news was brought to 
a man of the birth of a female ch i ld , his face darkened and he was fi l led with inward grief. Then the 
prophet of Islam comes and loves h is daughter Fatimah , fu l ly respects her, and g ives the right to 
women.  This is a tale of a revolutionary development and it describes the dynamic nature of Is lam. 

Therefore, Is lamic societies should consider this right, the right to vote, as one that is based in 
I slam and should let women as wel l  as men participate in various areas and in d ifferent realms. 
Enhancement of women's political participation to enjoy pol itica l  development depends upon:  
1 .  Developing strateg ies that contribute to the growth of women's incumbency in  a variety of 

fields. 
2 .  Facil itat ing programmes and national laws that provide appropriate politica l frameworks for 

increasing women's participation . 
3. Provid ing opportun ities for women and their organ izations to promote women's ski l ls and

participate in  political decision-making .  
4 . Contributing to qual itative and  quantitative promotion of  women participants i n  polit ica l

processes and considering them a pol itical force . 
5. Extend ing women's participation in political processes through educational workshops for

voting ,  candidacy and fi l l ing pol itical  posts, election campaign ing ,  and the l ike .  

These efforts wi l l  be conducive to increasing women's pol itical participation as voters , and as 
members of  parl iaments, in  I slamic societies . 

9 8  
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1. I ntroduction
In recent decades the East Asia-Pacific reg ion has emerged as a new locus of power in  the post­
Cold War political order. Wh i le this immensely complex and diverse reg ion has known some g reat 
economic successes, it is regrettably notorious for extreme poverty, politica l instabi l ity, and strik ing 
abuses of human rights . However, 'despite the popularity of codifying measures to protect human 
rights in the post-World War I I era ,  nations throughout Asia have , thus far, decl ined to take a 
reg ional approach to human rights recogn ition and enforcement' 1 . While the other main regions  of 
the world - includ ing Europe ,  Africa , the M iddle East and the Americas - have establ ished h u man 
rights reg imes, the Asia-Pacific region remains conspicuously lacking in th is regard .  Why th is 
absence, and what are the prospects for the creation of an Asian-Pacific human rig hts framework, 
comprising the fu l l  panoply of a mu lt i latera l organisation ,  convention and enforcement mach inery? 

These questions have provoked considerable debate, and continue to be h igh ly polemical  
today. This paper probes into th is mu lti-faceted polemic, examining the major obstacles that could 
impede the development of a reg ional human rights reg ime, and considering the means by wh ich 
such a reg ime cou ld be created . This wi l l  involve an evaluation of other reg ional human rig hts 
frameworks as possible models for the Asia-Pacific region . It wi l l  a lso entai l an examination of 
exist ing reg ional bod ies in the Asia-Pacific to assess whether they cou ld serve as the foundations 
of a pan-Pacific human rights regime. In add ition ,  I wil l consider non-state efforts to create a 
reg ional human rig hts system.  As the creation of a reg ional framework wou ld have sign ificant 
impl ications for Austral ia ,  the d iscussion also considers the d ifferent roles that Austra l ia cou ld play 
in promoting this goal .  

2. Regionalism and human rights
This debate takes place against the backdrop of broad trends towards multi lateral ism and 
reg ional ism in  addressing human rights issues, as i l lustrated by the reg ional frameworks that have 
evolved in the last fifty years . However, is a reg ional multi latera l approach toward s  human rights 
appropriate in the Asia Pacific reg ion? It appears that 'Asian states have had an aversion to 
deal ing with problems on a mult inational level and prefer bilateral solutions'2 . This trad it ional 
proclivity towards bi lateral ism thus poses one chal lenge to the development of a mu lti lateral  human 
rig hts framework in the reg ion . Wh i le the emergence of reg ional bodies such as the Association of 
South East Asian Nations (AS EAN) suggests that sub-regional al l iances are n ow forming, to what 
extent wou ld a larger institut ional a l l iance be feasible, bringing together al l  the nations of the 
reg ion? This raises a fundamental issue - how to define what is meant by th e 'East Asia-Pacific' 
reg ion .  

1 Harris, S .  'Asian Human Rights: Forming a Regional Covenant' . (2000) 1 7  Asian Pacific Law & Policy Journal 1 7  1 at 1 2 .  
<http ://www.hawaii .edu/aplpj>.  Visited 1 5.08.03 

2 See note 1 at 20  
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3.  The East Asia-Pacific reg ion 
The d ifficu lty of del ineating the parameters of the "East Asia-Pacific" reg ion h igh l ights a critical 
theme of th is d iscussion - the way in wh ich th is complex reg ion defies s imple defin itions and 
classificat ions, and res ists attempts to configure it as a un ited group.  As one commentator aptly 
puts it, ' [t]he  world does not .  . .  break eas i ly along neatly perforated l ines. Rational reg ional d ivisions 
are d ifficu lt to establ ish '3 . Variously described as "East Asia" ,  "Ocean ia" and the "Pacific" , the 
reg ion spans  an enormous geograph ical area , and represents a h igh ly amorphous, indeterminate 
classification .  It draws together a fascinating geo-political cross-section of cu ltu res, sl icing the 
"north-south" and "east-west" d ivides, both theoretical ly and geograph ical ly. This d iscussion 
interprets the "Asia-Pacific" reg ion broad ly so as to include subreg ions such as 'South East' , 'South 
West Asia' , 'North Asia' and 'Ocean ia'4 . The sign ificance of the del imitation of the reg ion l ies in its 
impl ications  for possib le membersh ip of a multi latera l convention and organ isation .  Ideal ly ,  a 
human rig hts framework in the Asia-Pacific reg ion wou ld be supported by the broadest number of 
states possib le ,  and would bridge the d ifferent sub-reg ions. However, what type of structure could 
un ite such a d isparate set of nations? 

4. Structure and Form : Regional Human Rights Models for the Asia-Pacific
Ideal ly ,  a reg ional h u man rig hts framework in the Asia-Pacific wou ld comprise three broad l imbs: 
fi rstly , a covenant of some form, wh ich would articu late human rig hts standards and states' 
enforcement obl igations .  This would represent the first s ign ificant step to developing reg ional 
cooperation on  human rig hts , and would preferably be in the form of a binding convention .  The 
second component wou ld be a multi lateral organisation with representatives from member states ,  
serving as a forum for review and mon itoring of  human rights . The th i rd and arg uably most 
important component would be some form of enforcement machinery, to hear compla ints and 
ensure compl iance with obl igations under the convention . The human rights structures exist ing in 
Europe, Africa , the Middle East and the Americas each 'spel l  out [their] own col lection of rights , as 
wel l  as provid ing  for [the ir] own investigation and reporting systems, [and] complaint procedu res'5 . 
Wh i le they have com mon features, they d iffer in important regards .  For example, whi le 'the 
European and I nter-American systems have innovative institutions and processes . . .  the African 
system has d ist inctive norms'6 . That being the case, which reg ional framework wou ld be most 
su itable as a model for the Asia-Pacific reg ion? 

4 . 1 The European Model 
The greatest i nspiration for the Asia-Pacific reg ion can probably be drawn from the European 
model i n  the form of the Council of Europe, the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (European Convention/ and the European Court of H u man 
R ights. Together, these constitute perhaps the defin itive regional human rights model .  The 
European system represented the first major reg ional human rights in itiative , and its overal l  
success has led it to be regarded as a usefu l blueprint for other reg ional forums. Most notable is  its 
effective enforcement system,  which permits ind ividuals to complain d i rectly to the court .  This court 
arguably constitutes the most sophisticated enforcement mach inery in the world , leading 
commentators to characterise the European system as "an enforcement reg ime"8 . The creation of 
an enforcement mechan ism wi l l  be critical in the Asian context, g iven that most Asian states have 
ratified most of the major human rights conventions, but have fai led to implement them. Without an 
effective enforcement mechan ism such as a court or commission ,  any human rights framework in  
the Asia-Pacific reg ion wou ld be s ign ificantly weakened . I n  a reg ion where huma n  rights are 
systemica l ly abused , it wou ld arguably be better to have no framework at a l l ,  if the absence of th is 
crucial th i rd element meant that member states could continue to abuse human  rights with 
impun ity . In this regard ,  the Asia-Pacific reg ion cou ld draw gu idance from another  European 

3 Claude, I .  'Swords into Plowshares' .  ( 1 984) 41h ed , p1 02, extracted in International Human Rights Context: Law Politics Morals. Steiner,
H.J. and Alston ,  P .  (2000) 2nd ed , .  Oxford at 782. 

4 This therefore includes: China,  Japan, Republic of Korea, Democratic People's Republic of Korea, China, Mongolia, Thailand , 
Vietnam,  Laos, Myanmar, Cambodia ,  Malaysia,  Singapore, Brunei, Phil ippines, Indonesia, Austra l ia ,  New Zea land,  Papua New 
Guinea , the Federated States of Micronesian and other island states of the Pacific. It is contentious whether states such as I ndia , 
Nepal Bangladesh and Bhutan are included in this classification. 

5 Piotrowicz, R. and Kaye , S. Human Rights in International and Australian Law. (2000) Chatswood, Austral ia: Butterworths, 58. 
6 Steiner, H .J .  and Alston,  P. International Human Rights Context: Law Politics Morals. (2000) (2nd ed). Oxford, Oxford U P ,  779.
7 ( 1 953) U KTS 7 1 ; 2 1 3  U NTS 2 2 1 , CMD.8969, ATS 5. Adopted in Rome 4/1 1 /1 950, entered into force 3/9/1 953. 
8 Tang,  J .T .H .  ed . Human Rights and International Relations in the Asia Pacific. London: Pinter, 1 995. 3 
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institution - the Organisation for Security and Co-operation in Europe (OSCE)9 . Although pre­
eminently a security organisation , it has also helped to foster a human rig hts cu lture and promote 
regional pol itical  cooperation . Although lacking a formal commission or cou rt, the OSCE has 
arguably been more successfu l than the Counci l  of Europe as an enforcement body as it can 
threaten the use of force, and thereby bri ng greater pressure on its members to respect human 
rights . It is submitted therefore that an optimal institutional model for the Asia-Pacific region wou ld 
combine the roles of the Counci l  of Europe and the OSCE ,  to ensure the establ ishment of the th ird 
crucial component of enforcement machinery .  However, usefu l featu res may also be g leaned from 
other reg ional frameworks . 

4.2  The Americas 
The American reg ional model comprises the Organisation of American States (OAS) ,  and several 
documents, includ ing the American Declaration on the Rights and Duties of Man 10,and the
American Convention on Human Rights1 1 . I nterestingly,  the American Declaration contains ten
articles sett ing out duties of the citizen - a featu re that cou ld wel l  be adopted in  the Asia-Pacific 
reg ion , given its duty-oriented outlook. H u man rights observance and monitoring is vested in two 
organs:  the I nter-American Commission on Human Rights, which conducts admissibi l ity review of 
complaints, and the I nter-American Court of Human Rights, which hears complaints referred to it 
by the commission . 1 2  This Court has been described by one commentator as a 'powerfu l organ 
with tasks and functions not found in  the European system' 1 3 . For example, i t  ' not only hears 
petitions but a lso conducts in loco visits' , a function which has no counterpart in the European 
system 14 . However, whi le this is a function which might be emu lated in the Asia Pacific region , 
overal l  it appears that the model is u nsu itable as 'the American system has . . .  been manifestly 
unable to prevent major human rights abuses taking place in OAS states' 1 5 . I ts work has been 
partia l ly h indered by the uncooperative attitude of the U nited States of America . The American 
example thus provides an important lesson for the Asia-Pacific - without the cooperation of Ch ina ,  
the dominant power in the reg ion , a human rights framework wi l l  undoubtedly be weakened . 

4 .3  The M iddle East 
The Arab model cannot be regarded as the optimal model for the Asia-Pacific reg ion , primari ly 
because it lacks an enforcement organ and because the Arab League and Arab Charter have 
fai led to material ly improve the l iv ing standards of people in the reg ion . Oi l-exporting states have 
tended instead to place more rel iance on the Organisation of Petroleum Exporting Countries 
(OPEC) to ach ieve their col lective and national aspirations.  Steiner and Alston have thus  
characterised the  human rights system as ' largely dormant' 1 6 . 

4.4 Africa and the Organ isation of African Un ity 
It has simi larly been ar�ued that 'the African system is virtual ly completely ineffective , and is by
and large a dead letter' 1 . The African reg ional model is represented by the Organisation of African 
U n ity (OAS) and the African Charter on Human and People's Rights18. While it has an African 
Commission on Human and People's R ig hts , it has no court1 9 . G iven this inadequacy in terms of 
enforcement, it is probably not the most su itable model for the Asia-Pacific. However, although 'the 
African system is the least developed i nstitutional ly'20 , it has 'a d istinctive stress on duties as well 
as rights'21 . This is  a facet wh ich might feature in  a Pan-Asian convention22 , g iven that ' [one] 

9 Final Act of the Conference on Security and Cooperation in Europe 1 9 75 14 ILM 1 292 
10 

( 1 949) 43 AJ I L  SUPP 1 33 OAS OFF REC OENSER.LN/1 1 .23, DOC.2 1 , REV.6 
11  

( 1 965) 65 AJ I L  679, Pan American Treaty Series 36 ( 1 970) 9 ILM 673. Adopted 22/1 1 /1 969, entered into force 1 8/7/1 978. 
12 

See note 5 at 76 77 
1 3 See note 6 at 779
1 4 Harris, D. and Livingstone, S .  (Eds) . The Inter American System of Human Rights ( 1 998), at 1 ,  extracted in

note 6 at 874. 
1 5 See note 5 at 78.
1 6  

See note 6 at 780. 
1 7 See note 5 at 78.
1 8 (Banjul Charter of Rights and Duties) OAU CAB/CEB/67 /3/REV4 ;21  ILM 59.27 /6/1 981 ,entered into force 2 1 /1 0/1 986. 
19 In 1 999 the OAU adopted a Protocol to the Banjul Charter on an African Court on Human and People's Rights (20 Hum. Rts L .J 269

( 1 999) to establish a Court to complement the Commission . However, this has not yet come into force. 
20 

See note 6 at 779 
21 

See note 6 at 779 
22 See note 5 at 70. 
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aspect of Asian values . . .  is the importance of duty as a counterpoint to right'23 . The African Charter 
is a lso a more tribal and communitarian document than the ind ividual istic ECH R ,  by virtue of its 
references to 'people's rights ' .  This could be an important d imension of an Asia-Pacific convention ,  
g iven the reg ional emphasis on commun itarianism and the d iversity of  ethn ic g roups.  An Asia­
Pacific convention cou ld therefore perhaps borrow terminology from the African model in these 
regards. Wh i le the European example represents the most usefu l model for the Asia-Pacific reg ion , 
ideal ly an Asia-Pacific framework wou ld synthesise the best aspects of existing reg ional supra­
national models and inter-governmental security al l iances . Although some progress towards this 
goal has been made, most commentators suggest that the task wil l  be extremely d ifficult. I wi l l  
out l ine the main obstacles facing the creation of an Asia-Pacific reg ional  human rights structure ,  as 
wel l  as some more practical chal lenges. 

5. Obstacles

5 . 1  Practical & admin istrative obstacles 
-he task of creating a multi latera l human rights system in the Asia-Pacific poses several practical 
chal lenges. For example , some argue that ' regional bod ies in the human rights field wou ld ,  at best, 
dupl icate the work of U nited Nations bodies and , at worst, develop contradictory pol icies and 
procedures'24 . Proponents of this view might also argue that the goal of establ ish ing a human 
rights organ isation would be plagued by fierce politica l confl ict about its structure ,  processes, 
headquarters ,  budget, priorities and resources. However, it is submitted that these bureaucratic 
and administrative chal lenges are secondary to more complex ideological and conceptual 
obstacles. 

 and  obstacles 
5.2 Chal lenges to sovereignty 
One factor that cou ld impede the development of a reg ional human rights structure is that it may be 
perceived as a threat to the sovereignty of Asian states .  I nvolvement in a reg ional framework 
necessitates a certa in  degree of compromise ,  and could thus effect a devolution of power away 
rom the state. This fear of potential destabi l isation of sovereig nty in a reg ion already marked by 

 Statehood'25 holds several important impl ications for a reg ional human rights reg ime.  
F i rstly , 'state sovereignty represents one of the main barriers to recogn ition of rights for  individuals 
and g roups'26 . The creation of obl igations to protect ind ividuals' h uman rig hts cou ld be regarded as 
harmful  to the un ity of a multi-ethn ic state. Consequently , Asian states have invoked sovereignty 
as a defence mechanism, to 'protect what they cla im as rig hts u n ique to the reg ion or state27 . This 
could mean that rights in a convention wou ld be expressed imprecisely , so as to reta i n  the power 
of the state over individuals. This stance is exempl ified by states such as S ingapore and Malaysia, 
where political stabi l ity is favoured over the advancement of h u man rights . For example , Lee Kuan 
Yew has argued that 'the exuberance of democracy leads to und iscip l ined and disorderly 
cond itions wh ich are in imical to development'28 . S imi larly , Mahathir has asserted the need for 'a 
h igh premium on pol itical stabi l ity by manag ing a balance between the rights of the ind ividual and 
1he needs of society as a whole'29 . Secondly, concern over sovereignty cou ld man ifest itse lf in  a 
reluctance to submit to the supranational authority of enforcement mach inery. As Harris explains,  
s]tates perceive any covenant that affords individual  rig hts . . .  as an encroachment upon the

sovereign right of the state'30 , and thus,  ' because of concerns for their own sovere ignty , Asian 
states have refra ined from intervening when other states suppress human rights'31 . This view is 
·eflected in one of the core tenets of ASEAN - 'non-interference by one member state in  the

3 Ghai ,  Y.  Human Rights and International Relations in the Asia Pacific. James T.H .  Tang ,  ed . London: Pinter, 1 995. 1 2  
:.1 Twenty Eighth Report of the Commission to Study the Organisation of Peace, ( 1 980) , p. 1 5 , extracted in International Human Rights 

Context: Law Politics Morals. Steiner & Alston, 783 785, at 783. 
:.; See note 23 at 5 6
:a See note 14 at 1 0 
7 See note 1 4  at 1 3  
:a China News (Taipei), 2 1  Nov. 1 992, cited i n  'SM Lee and his Pragmatic Approach to Development'. Susan Sim ,  The Straits Times 

(Singapore), Jan.28, 1 996 , .4 
3 International Herald Tribune, 22 Ju ly 1 999 
:i See note 14 at 1 0  
1 See note 1 4  at 20 

1 02 



internal affairs of another'32 . Thus,  the enforceabi l ity of rights wou ld be reduced , as a convention 's  
provisions for humanitarian intervention would probably be l imited in  scope. I n  turn , th is may mean 
that non-governmental organisations and '[ independent activist] groups will bear much of the 
burden of responding to transnational abuses'33 . 

5.3 Cu ltura l ,  rel igious and social heterogeneity 
Perhaps the greatest obstacle facing the establ ishment of a human rights regime l ies in the strong 
cultura l ,  socia l ,  political and economic d iversity of the Asia-Pacific reg ion . Th is problem is 
succinctly articu lated by S ingaporean d iplomat Bi lhari Kausikan , who arg ues that 'the d iversity of 
cultural  trad itions,  pol itical structures,  and levels of development wil l  make it d ifficu lt, if not 
impossible,  to define a single d istinctive and coherent h uman rights reg ime that can encompass 
the vast reg ion from Japan to Burma,  with its Confucian ist ,  Buddh ist ,  I s lamic, and H indu 
traditions'34 . Th is  d iversity represents a major challenge to drafters of  a convention - how to 
articu late human rig hts so as to accom modate the needs of people with d iffering cu ltu res, fa iths ,  
and pol itica l systems? And how to coalesce th is d iversity into a harmonised 'Asia-Pacific' view? As 
Hong Kong Professor Yash Ghai expla ins ,  

i t  wou ld be surprising if there were . . .  one Asian perspective , s ince neither Asian cu lture nor 
Asian real it ies are homogenous throughout the continent. Al l  the world's major rel ig ions are 
represented i n  Asia . . .  To this we may add pol itical ideologies l ike social ism, democracy or 
feudal ism wh ich animates peoples and governments of the reg ion . Even apart from 
rel ig ious d ifferences, there are other factors wh ich have produced a rich d iversity of 
cu ltu res. 35 

As a result ,  'Asian and Pacific cou ntries [have] general ly argued that their reg ion was much too 
heterogenous to permit the creation of a regional mechanism'36 . It is clear that a major factor 
contributi ng to the success of the European human  models has been a commonal ity of 
culture ,  languages and values among European  The lack of cu ltural homogeneity i n  the
Asia-Pacific region cou ld have a deleterious effect on prospects for a human rights framework . For 
example,  it cou ld adversely affect the drafting of a convention , in  that it cou ld either frustrate efforts 
to reach consensus on key issues, or u lt imately result in  expressing rights in  language too weak 
and abstract to be of any real impact . Cultural d ivides could also cause a larger Pan-Pacific 
organisation to be rejected in  favour  of smal ler, sub-regional organ isations. However, whi le cu ltura l  
diversity certain ly represents an important challenge , i t  is submitted that it should not be used as 
an excuse for not endeavouring to foster greater cooperation in the region . A lack of commonality 
does not preclude action based on complementarity of values and cu ltures . Many advocates of 
human rights argue that cu ltu ral d ivers ity should not pose a major obstacle, g iven that u ltimately 
human rights are u n iversal and ind ivis ib le ,  and therefore should be recogn ised as worthy of 
protection regard less of one's cultura l  heritage .  This brings into question another major i ssue 
plagu ing the debate on human rights in  the Asia-Pacific reg ion - the tension between un iversal ity 
and cu ltura l  relativism.  

5.4 Cultural  relativism vs U niversal ity: the "Asian values" debate 
The friction between these two perspectives is a perenn ia l  thorny issue in debates on human rights 
in the Asia-Pacific reg ion .  In response to proponents of un iversal ity and indivis ib i l ity , several Asian 
states argue that rig hts are instead relative to one's cu ltu re.  This argument has been voiced 
strongly by Singapore and Ch ina ,  who contend that there ought to be large "marg ins of 
interpretation" for human rights obl igations,  in order to reflect states' means and capabi l ities . For 
example ,  a Chinese 'Wh ite Paper' , states that human rights must be considered by 'bearing  i n  
m ind  the  sign ificance of  national and regional pecul iarities and  various h istorical ,  cu ltural and 

32 Acharya,  A. 'Human Rights and Regional Order: ASEAN and Human Rights Management in Post Cold War  Southeast Asia' ,  in James
T .H .  Tang , ed . Human Rights and International Relations in the Asia Pacific'. London: Pinter, 1 995. 1 67 1 82 , at 1 68.  

33 PoKempner, D. Symposium, 'Human Rights on the Eve of the Next Century: Human Rights & Non Governmental Organiz ations: 
Asia's Activists and the Future of Human Rights ' .  66 Fordham Law Review. 677 686. 677 

34 'Asia's Different Standard ' .  92 Foreign Policy 24 ( 1 993) , cited in note 6 at 539 544. 
35 See note 23 at 6 
36 See note 6 at 780 
37 This is reflected in the Preamble to the European  Convention,  which refers to 'European countries which are l ikeminded and have a 

common heritage of political traditions, ideals, freedom and the rule of law'. Cited in note 6 at 787. 
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rel ig ious backgrounds'38 . I n  a simi lar vein ,  the Vietnamese government has asserted that 'the 
particu larities and trad itions of the Orient are d ifferent than those of the Occident. One cannot 
apply to another that which only concerns oneself39 . Many Asian states thus maintain that there 
are d ifferent 'Asian values' and rights un ique to the reg ion ;  Kausikan speaks for example of "Asia's 
Different Standard"40 of human rights. In response, Seth Harris argues that Asian states 'attempt to 
elude the growing international consensus through various defenses using the buzzword "Asian 
values"4 1 . These values are said to be strongly influenced by Confucian ism, and among others ,  
incl ude an emphasis on duties rather than rights, the central ity of  the fami ly ,  order, obedience42 , 
and the principle of "commun ity over self'43 . However, there is surely a certa in  paradox in the fact 
that many states rely on "Asian val ues" to rebut notions of un iversal ity , and then deny the 
existence of a common "Asian" perspective on human rig hts by arguing that the reg ion is too 
d iverse to reach consensus on an "Asian" view!  The ostensibly un ited front of 'Asian '  values thus 
bel ies compl icated underlying fissures and fau ltl ines.  It is  evident that u ltimately, ' the reticence of 
Asian states in  accepting the un iversal ity of those rights h inders the evolution of human rights in 
the reg ion'44 . Part of th is argument is that un iversal ity is l i nked to "Western" perspectives of h u man 
rig hts , as an example of 'cultural westocentrism'45 . This ra ises another interrelated obstacle, 
concern ing the characterisation of human rights as a 'Western' phenomenon. 

5 .5 Human rights as 'Western' rights 
Several Asian states argue that human rights are an essential ly western construct, and that to 
establish a regional organ isation , convention and enforcement mach inery from a European 
blueprint wou ld constitute a form of western nee-colonia l ism .  This is a particu larly sensitive issue 
g iven that the region contains many former colon ies who have gained independence from western 
nations, and who may perceive external pressu re and i nterposition on human rights issues as 
another form of western hegemony, or interference with domestic, matters. Kausikan asserts that 
'there is a general discontent th roughout the reg ion with a purely Western intepretation of h u man 
rig hts'46 . This reflects the view that h u man rights are accu ltu rated and value-laden ,  and that they 
reflect their predominantly J udaeo-Christian orig ins .  Two important other arguments flow from this 
label l ing of human rights as 'western ' .  F i rstly, the argument that human rights in the west have an 
overly ind ividual istic focus, and secondly ,  that they g ive a d isproportionate emphasis to civ i l  and 
pol itical rights. These two arguments wi l l  be examined i n  turn . 

5 .5 . 1 I nd ividual rights vs Commun ity needs 
An ideological obstacle that could h inder cooperation on h uman rights in  the Asia Pacific is the 
tendency of several Asian states to subord inate ind ividuals' rights to the rights of the commu n ity . 
This argument takes the form that 'most of the rights wh ich the West is purveying are . . .  oriented 
towards an ind ividual istic society and therefore inappropriate to Asia where the values of 
communal action are h igh ly prized'47 . For example, a Singaporean White Paper states that 'there is 
a major d ifference between Asian and Western val ues in  the balance each strikes between the 
i ndividual and the commun ity ;  Asian societies emphasise the interests of the commun ity , whi le 
Western societies stress the rights of the ind ividual .  The S ingapore society has always weighted 
g roup interests more heavi ly than ind ividual ones'48 . A potential danger stemming from this 
approach is that indigenous rights and rights of minorities may be repressed at the expense of 
protecting the rights of the majority group .  

38 See note 23 a t  8 ,  citing the "White Paper" Human Rights in China, para 8 a t  n 1 , published in 1 991 'by the Chinese State Council to
refute the charges of human rights violations in China' .  

39
Do Muoi, Secretary General ,  Vietnam Communist Party, addressing high level cadres March 1 994.Cited in note 33 at 677 

4° 
Kausikan ,  B.  "Asia's Different Standard". 92 Foreign Policy 24 (1 993), cited in Steiner and Alston at 539 544. 

41 See note 14 at 1 0
42 Patten, C .  East and West. London: Macmil l lan, 1 998. 1 6 1 . 
43 Mahbubani ,  K. 'New Areas of ASEAN Reaction: Environment, human rights and democracy'. Asean ISIS Monitor 5 (Oct Dec 1 992),

p . 1 5  
44 See note 1 4  at 9 
45 Panikkar, R. ' I s  the Notion of Human Rights a Western Concept?' 1 20 Diogenes (1 982) ,  75 1 02 ,  in Phi l ip Alston , Human Rights Law
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5 .5 .2  Prioritis ing human rights 
Another obstacle to the development of a human rights regime in the reg ion is the argument that 
certain  rights (and particu larly the rig ht to development) take precedence over others ,  reflecti ng the 
'b ifu rcation of rights into civil and political on the one hand , and economic,  cu ltu ral and social on 
the other'49 , as i l lustrated by the respective 1 966 Covenants50 . I n  contrast to proponents of the 
ind ivis ib i l ity of human rights , some Asian states contend that certa in civi l and political rights , such 
as the freedom of assembly, are luxuries that can be advocated only when economic stabi l ity is 
attained .  As one commentator puts it, 'do you g ive a starving man a loaf of bread or a mi lkcrate to 
vent h is spleen on the passing world?'5 1 Thus,  'the economic backwardness of Asia has been used 
to establ ish the primacy of economic development over human rights . The argument is ,  in part ,  that 
civi l and pol itical rights are neither meaningfu l  nor feasible in conditions of want or poverty. 
Therefore the first priority of State pol icy must be to promote economic development' . 52 This 
reasoning has been extended by states such as China to assert that authoritarian governance is 
necessary to promote economic development. It could therefore be d ifficult to reach consensus on 
priorities with in an Asia-Pacific forum comprised of economica l ly d isparate states . This ra ises an 
important i nterrelated issue - that of the important relationship between economics and h u man 
rights in the Asia-Pacific region . 

5 .6  Economics and human rights 
The above argument suggests that economics wil l  p lay an important role in the protection and 
promotion of human rights in the Asia-Pacific region . There is a clear l ink between strong 
economies and greater protection of h u man rig hts; however, there are also exceptions,  such as 
S ingapore and Malaysia , who despite their economic strength continue to have sign ificant h u man 
rights problems. I t  has been argued that in  western d iscourse, 'democracy, marketisation of 
economies , the promotion of human rights and the emergence of civi l  society [are] . . .  a l l  of a 
piece'53 . As a consequence, some Western nations have resorted to the use of 'cond itional it ies' in 
negotiating trade agreements . This l in kage between economics and human rights performance 
was made explicit by former President Cl inton's declared intention to press for h uman rights in 
Ch ina,  in return for cont inu ing to grant most-favoured-nation status to Beij ing54 . Such measures are 
strongly resented by some Asian states , as i l lustrated by Mahathir's characterisation of it as 
'cyn ical protectionism by other means'55 . However, it is submitted that economic cooperation wi l l  
provide a usefu l avenue for the promotion of  institutional human rights mechan isms in the reg ion . 
As one commentator asserts , the 'g lobal isation of capita l and markets should min imise rather than 
i ncrease ten sions between the West and the successfu l economies of East Asia . They enhance 
the interests and stakes of each side in the success of the other, and al l iances are forged 
increasingly on transnational class l i nes than national56 . 

It is evident then that many of the obstacles to the creation of a human rights framework in 
the Asia-Pacific reg ion are interrelated , such as sovereignty and cultura l  relativism,  economics and 
prioritisation of rig hts. Wh i le these issues admittedly present formidable chal lenges , the picture is 
not al l  negative . Possible obstacles must be considered i n  the l ight of positive developments, i n  the 
form of past in itiatives to develop a reg ional human rights system. 

6.  Multi lateral human rights in itiatives in  the Asia-Pacific 
Existing multilateral fora 
There have been several s ign ificant reg ional and sub-reg ional in itiatives towards the establ ishment 
of a reg ional human rights system in the Asia-Pacific. Some contend that the best path to 
improving reg ional cooperation on h u man rights is via an ind irect approach - by extending existing 
reg ional g roups formed upon economic and trade agendas. Three reg ional bod ies which cou ld 
potentia l ly serve th is role in the Asia-Pacific are ASEAN , the ASEAN Regional Forum (ARF)  and 
the Asia-Pacific Economic Cooperation (APEC) .  Forging stronger reg ional l inks on economic and 
trade issues cou ld u ltimately have the positive collatera l effect of engendering greater cooperation 

49 See note 23 at 2 
50 ie International Covenant on Civil and Political Rights & International Covenant on Economic, Social and Cultural Rights. 
51 Tan, K, cited in "Human Rights: The East Asian Chal lenge". The Straits Times (Singapore) ,  Feb. 1 8, 1 996, p. 1 
52 See note 23 at 9 
53 See note 23 at 3 
54 See note 40 at 28 
55 Cited in Human Rights Law Lecture, May 301h , 2001 . 
56 See note 23 at 3 
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i n  relation to human rights . I n  this way, one cou ld ' [keep] h uman rights on the d iplomatic agenda , 
even if a back-door approach is the best one can expect' 57 . While ASEAN has not trad itional ly had 
a h u man rights focus,  human rights are now one of the "new areas of AS EAN reaction"58 . Thus one 
possibi l ity would be to use ASEAN to bring states together economical ly ,  to estab l ish a solid 
fou ndation for larger reg ional human rights structures. In this way regional human rights 
i nst itutional isation cou ld be effectively combined with mu lti lateral  cooperation on other issues. This 
approach wou ld seem to be a viable option ,  g iven that many Asian nations (and ASEAN) may 
prefer  more loose , informal mechan isms to formal institutional measures. 

NGO activity 
There has a lso been considerable activity on the part of non-governmental organisations .  As early 
as 1 979, the NGO ' LawAsia' lobbied hard for the creation of an Asian Commission and Court of 
H u man Rig hts59 , a cal l  which has been taken up by other NGOs such as Amnesty I nternational ,  
Asia Rights Watch ,  and the I nternational Commission of J urists , who continue play an important 
ro le in promoting reg ional cooperation on human rights. One notable in itiative is that of the Asian 
H u man R ig hts Commission , which in  May 1 998 created a Draft Asian Human Rights Chartef0.
This  represents an important ambitious step towards creating a convention . I n  part, it was 
cata lysed by the Bangkok NGO Declaration on Human Rights61 , endorsed by all the Asian 
governments at the Asian regional preparatory meeting for the Vienna World Conference on 
H u man Rights . I n  the Declaration , Asian NGOs 'endorsed the view that human rights are 
u n iversal ,  and are equal ly rooted in d ifferent cultures'62 , ' recommend[ed] international cooperation 
and sol idarity for the promotion of human rights' , and stated their 'support [for] the principle of the 
ind ivis ib i l ity and interdependence of human rights63 . This h igh ly progressive attitude evinces a 
g rowing local activism on the part of Asian non-state groups.  These local NGOs wi l l  p lay a crucial 
role i n  pressuring thei r governments to improve their h u man rights records. I t  is submitted that 
continu ing NGO activity wi l l  be an essential factor in creating broader reg ional h u man rights 
a l l iances. Perhaps equally critical will be the participation of states with a strong commitment to 
h u man rights, such as Austral ia .  What specific roles could Austral ia play to promote such a 
system? 

7. Austral ia 's role in promoting a reg ional human rights framework
Austral ia is in some regards the odd nation out in the Asia-Pacific reg ion . Along with New Zealand , 
it is in the un ique position of straddl ing d ifferent cu ltu res - situated in the Pacific ,  and yet 
categorised with in the 'Western European and Others' g roup  at the U N .  This un ique status g ives 
rise to both advantages and d isadvantages; Austra l ia's western political and cu ltu ra l orientation 
poses a major obstacle to being accepted as part of an  'Asian' forum.  However, i ts  strongly 
multicu ltural society, with many citizens with Asian heritages, makes it particu larly sensitive to the 
chal lenges of inter-cu ltural d ialogue and faci l itating cooperation among diverse eth n ic groups.  
Austral ia has already been involved in both regional and sub-regional in itiatives to create a human 
rig hts organ isation64 , and i t  is submitted that Austral ia can and should continue to engage actively 
in mu lti lateral efforts towards th is goal. Austral ia cou ld play several important roles; it cou ld use its 
un iq ue status in the reg ion to its advantage, to bridge the gap between 'western ' and 'Asian' 
values, and promote d ialogue on key issues. Austral ia cou ld also serve important practical roles by 
offering legal and other expertise, and assisting the development of pan-Asian bodies for research 
and information-exchange65 . Austral ia also has the resources to run effective h u man rights 
education campaigns and stimulate greater human rights awareness in  the reg ion . Austra l ia could 
also contribute by promoting greater economic cooperation ,  and furthering the economic 
development of the reg ion .  The involvement of Austral ia in  the recent East Timar cris is i l lustrates 

57 Woods, Lawrence T. 'Economic Cooperation and Human Rights in the Asia Pacific Region: The Role of Regional Institutions' in 
James T. H. Tang , ed . ,  Human Rights and International Relations in the Asia Pacific'. London and New York: Pinter, 1 995. 1 52
1 66 . 1 63 

58 See note 32 at 1 68 .
5 9  Diokno, J .W. 'Asian Lawyers, people's rights and  human rights'. New Zealand Law Journal (3) 1 9  Feb. 1 980. 43 47.46 
60 <http://is7pacific.net.hkl-ahrchk/ahr draft part2 . html> ' .  Visited 1 .4.2001 
61 Bangkok, 27 March 1 993 
62 See note 23 at 1 3. 
63 See note 23 at 1 3. 
64 Bailey, P .H .  Human Rights: Australia in an International Context. Sydney: Butterworths, 1 990, at 32 1 .  
65 See note 5 at 1 94 

1 06 



that Austra l ia can also play an crucial d ip lomatic and peace-keeping role, and h igh l ights the need 
for an effective regional enforcement system to preclude the need for Austra l ia to act as the 
reg ion's ' pol iceman' .  

However, in  the current pol itical c l imate , the Austral ian government i s  un l ikely to make bold 
formal moves towards the creation of an intergovernmental human rig hts framework, largely 
because of its vested political and trade interests in the reg ion . Given that Austral ia has received 
sign ificant criticism on its own human rights record , and has fa i led thus far to establ ish a Bi l l  of 
Rights , attempts to assume the ro le of a neutral ' leader' on regional human rights protection could 
be deemed hypocritical by other Pacific nations. Continu ing informal moves wi l l  therefore be the 
l ikely course for the Austral ian government. More important however than Austral ia's involvement 
wi l l  be that of a greater power - Ch ina .  Given its dominant position in the region , Ch ina's 
participation and cooperation is critical to the long-term success of a reg ional human rights 
framework. 

An alternative: sub-regional bodies 
At th is stage, it seems that the development of sub-regional bod ies wi l l  be more feasible than a 
larger pan-Pacific foru m. This proposal has been endorsed in the Asian Human Rights Charter, 
which explains that 'the number of cu ltu res co-existing in Asia lends itself to creating several 
smal ler bod ies, al lowing multinational organs to operate with maximum participation and 
efficiency'66 . Wh i le 'other reg ions, such as the Americas,  Africa , and Europe, only requ i re one 
regional entity ,  because their s imi lar cultural  h istories bind their membersh ips'67 , the Asia-Pacific 
reg ion may be more wel l-su ited to several smal ler organisations. Thus,  'even though Asia lacks a 
cohesive force to bind the nations in the region as a whole, Asian states can use sub-reg ional 
organizations to group themselves accord ing to homogenous interests'68 . Wh i le these reg ional 
in itiatives fall short of the three-l imbed ideal of a document, organisation and enforcement 
mach inery as represented by the European system, they mark sign ificant steps towards th is goal .  

8. Conclusion : Forecasts for the future
What then are the prospects for regional human rights developments in the Asia-Pacific? This 
d iscussion has only been able to canvass some of the main focal points of the debate, and ,  
fitt ingly ,  has raised more questions than answers. It is clear however that there are mixed views on 
this debate. Some commentators have g iven a g loomy forecast, argu ing that it is 'un l ike ly that 
there wi l l  be any further spread of the reg ional human rights phenomenon in the foreseeable future'  
and that ' the three exist ing systems wi l l  remain the only ones for some time.69 However this writer 

· bel ieves that the future is brighter, and that the medium to long-term prospects are good . Whi le
there are sign ificant obstacles , they are not insurmountable. As d iscussed above, most of these 
chal lenges are animated by several important and fascinating tensions, i nclud ing 'bi lateral ism vs 
mu lti lateral ism', 'sovereig nty vs reg ional action ' ,  ' un iversal ity and cu ltural relativity' , ' ind ividual vs 
group rights' , and 'east' vs 'west' . The success of human rights in itiatives in the reg ion will largely 
depend on how these frictions are addressed . 

As this d iscussion has shown, the creation of a reg ional h uman rights system challenges 
these d ichotomies in  important ways, and reveals that human rights issues in  the Asia-Pacific 
reg ion cannot simply be reduced to polar oppositions but must instead by interpreted a long on a 
more complex and subtle spectrum. It wou ld seem that real progress can only be made by 
embracing the complexity of the chal lenges. As one commentator puts it, 

. . .  will the human rights d ialogue between the East and East and Southeast Asia become a 
d ia logue of the deaf, with each side proclaiming its superior virtue without advancing the 
common interests of humanity? Or  can it be a genu ine and fru itfu l d ialogue, expanding and 
deepening consensus? The latter outcome wil l  requ i re finding a balance between a 
pretentious and unreal istic un iversal ism and a paralyzing cu ltu ral relativism70 . 

66 See note 1 at 1 9 
67 See note 66 
68 See note 66 
69 See note 5 at 78.
70 See note 40 at 31 . 
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It is also evident that whatever shape a human rights system wil l  u lt imately assume, and however 
long it wi l l  take to implement, the resu ltant framework wi l l  be a balance and compromise of many 
forms. As this dynamic region contin ues to experience rapid social and economic change, Asian 
states may become more wi l l ing to adopt a cu ltu re of compromise .  This trend has arguably already 
started : 'as countries in the reg ion become more prosperous ,  secure and self-confident, they are 
moving beyond a purely defensive attitude to a more active approach to human rights'71 . However, 
there is sti l l  sign ificant resistance to the proposition and it wi l l  take concerted efforts on the part of 
states and NGOs a l ike to bring about change. 

It is submitted that bui ld ing consensus at a reg ional or sub-reg ional level wou ld probably be the 
best way of bui ld ing consensus on human rights developments in  the Asia-Pacific reg ion . The 
strong mu lti lateral cooperative base represented by bod ies such as ASEAN and numerous NGOs 
augur wel l  for the future of mu lti latera l in itiatives to establ ish a human rights structure in  the Asia 
Pacific. It appears that the best one cou ld hope for at present will be incremental progress , 
beg inn ing with a convention and ult imately the establ ishment of an organisation .  A convention or 
declaration would at the very least sign ify a commitment to the objective of improving the human 
rights situation in  the region . In shaping possible mu lt i lateral institutions ,  the Asia-Pacific reg ion 
cou ld draw considerable gu idance from other reg ional  h u man rig hts forums. At this stage the 
establ ishment of a fu l ly-fledged enforcement system along European l ines seems remote; in  the 
meantime, human rig hts activists may have to be satisfied with more modest goals. It appears that 
'progress wil l  entai l  eschewing transcendent crusades or dramatic confrontations for patiently and 
qu ietly bui ld ing consensus on modest, specific objectives through  a sti l l-evolving process of 
international law-making'72 . As has been discussed , Austra l ia can contribute much to this process 
by helping to promote dialogue in both state and non-state forums . U ltimately, the establ ishment of 
a reg ional framework in the Asia-Pacific wi l l  fi l l  an important lacunae in the g lobal  network of 
regional human rights systems, and wi l l  thus complement and enhance the u n iversal system of 
protection and promotion of human rights . This is a h ig h ly worthy - if elusive - goa l ,  and there 
must be ongoing dialogue and activism to bring about its real ization .  

71 See note 4 0  a t  2 5  
7 2  See note 4 0  a t  39 
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Gender and Race lntersectionality 

� 
The Sex Discrimination Unit, the Human Rights and Equal Opportunity Commission 

"The idea of " intersectional ity" seeks to capture both the structural and dynamic 
consequences of the interaction between two or more forms of d iscrimination or systems of 
subord ination . It specifical ly addresses the manner in which racism, patriarchy, and 
economic d isadvantage and other d iscrim inatory systems contribute to create layers of 
inequal ity that structures the relative positions of women and men , races and other groups. 
Moreover, it addresses the way that specific acts and pol icies create burdens that flow 
amongst these intersecting axes contributi ng effectively to create a dynamic of 
d isempowerment" 1 . 

Introduction 
The intersection of gender and racial d iscrimination and the consequences of this i ntersection have 
been subject to l ittle detailed consideration in the past. Problems are categorised as manifestations 
of either one form of d iscrimination or the other, but never both .  As a resu lt ,  this intersection has 
escaped analysis, and ineffective or inadequate remedies have been appl ied to situations which 
can be explained by the juncture of these two forms of d iscrimination .  This paper add resses th is 
intersection .  It was written as a background paper to inform the consu ltation process H REOC 
undertook in  preparation for attendance at the Fourth World Conference Against Racism ,  Racial 
Discrimination,  Xenophobia and Related I ntolerance held in  Durban ,  South Africa from 31 August 
to 7 September 200 1 . 

The terms racia l ly privi leged women and racial ly disadvantaged women are used to emphasise the 
experience of privi lege/d isadvantage, to underscore the idea that racism is  contextual rather than 
an immutable characteristic of identity .  Race d isadvantage/race privi lege wi l l  often , but not always, 
correspond to the more common white/black; first world/th i rd world ; North/South ; 
colon iser/colonised d ivides used in academic and human rights discourse. 

A d iscussion of the i ntersection of race and gender needs to beg in with a recognition that there are 
ongoing problems of d iscrimination against racia l ly d isadvantaged women2 that need to be 
identified , spoken about and addressed by the international and domestic human rig hts systems. 
There are also systemic and analytical problems in the approach to gender and race 
intersectional ity that need to be thought th rough if the human rights system is to adequately deal 
with the experience of race and gender inequal it ies. 

l ntersectional ity refers to the connection between aspects of identity , particu larly race and gender. 
An intersectional approach asserts that aspects of identity are ind ivisible and that speaking about 
race and gender in  isolation from each other resu lts in concrete d isadvantage. In Austra l ia ,  race 
and gender intersectional ity includes the experiences of women from non-Engl ish speaking 
backgrounds ( N ES S  women) and I ndigenous women.  Although a race and gender i ntersection is 
most l i kely to cause d isadvantage for these women,  a d iscussion of intersectional ity must be able 
to include all people. As we all have a race and a gender, a lthough race or gender may be 
obscured where ,  for example, the race is whiteness or the gender male. 

The experiences of racial ly d isadvantaged women are qualitatively different from the experiences 
of racial ly d isadvantaged men or racial ly privileged women and as a result they are l ikely to "fal l  

1 Gender a n d  racial discrimination, Report o f  the Expert Group Meeting 21 24 November 2000 
Zagreb,  Croatia. 

2 The terms "racially privileged women" and "racially disadvantaged women" are used throughout the paper to distinguish between 
women who benefit from their racial identity, such as white English speaking women,  and women who experience disadvantage 
because of their race, such as migrant women of colour. 
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through  the cracks" of current h uman rights systems. Their experiences are inadequately 
addressed in a system set up to recogn ise gender and race inequal ities as d istinct. 

Demograph ics and the positioning of women in  d iscussions of race 

"Identities are fluid and not fixed. At times we all occupy multiple, diverse and contradictory 
positions'13.

The nature of race and gender d isadvantage 
Privi lege and d isadvantage are often experienced together. For example,  it is possible to be the 
recip ient of violence at home and be valued at work. It is possible to be positioned as the recipient 
of racism from parts of the community wh ile participating in  it towards other parts of the commun ity . 

Women a lso experience racism as migrants , as refugee women, as I nd igenous women,  or as 
women from backgrounds other than Engl ish speaking when they are s ingle heads of households ,  
l iving  with d isabi l it ies, g i rl ch i ldren ,  lesbian women ,  young mothers ,  or older women.  Each of  these 
facets of identity can compound the experience of racism. 

The experience of race-and-gender d iscrimination is qual itatively d ifferent from race d iscrimination 
or gender d iscriminatio n .  As evidenced by the example below, women often experience 
discrimination because of their identity as racial ly d isadvantaged women in a way that cannot be 
understood by th i n king about race or gender in  isolation . 

Fares v Box Hil College of TAFE & Ors (1992) EOC 92-391. 

The complainant was from a non-English speaking background. She was employed at a T AFE that 
was found by the Victorian Equal Opportunity Tribunal to have a pervasive negative attitude 
towards NESB women over many years. 

The complainant and other NESB women in her workplace were thought to be generally more 
emotional, highly strung, demanding and overly conscientious in their work, long-winded and 
unable to be concise, holding undue regard for academic qualifications as opposed to practical 
experience and thus  ambitious for themselves. 

A statistical overview of women and race in Austral ia 
The section of the Austral ian population born overseas increased from 1 0  per cent in 1 947 to 24 
per cent at  June 2000. I n  1 94 7 ,  the majority (8 1  per cent) of the popu lation born overseas were 
from the U n ited Kingdom and I reland .  By 2000 , the proportion of the population from main Engl ish 
Speaking Cou ntries (the U n ited Kingdom, I reland , New Zealand , South Africa , Canada and the 
Un ited States) was 39 per cent.4 

Women from non- Engl ish speaking countries have lower Eng l ish l iteracy levels rated at speaking  
Engl ish poorly or not a t  a l l ,  than men from simi lar backgrounds, (2 1 per  cent and  16  per  cent 
respectively) .  5 There is l ittle evidence to suggest that Engl ish proficiency levels of women from 
non-Engl ish speaking countries change over time to be comparable with men .6

The labour force participation rate for women from non-Eng l ish speaking countries was lower than 
the tota l Austra l ian female popu lation in 1 999 (42 per cent compared to 53 per cent) . It was also 
sign ificantly lower than their male counterparts (63 per cent) .7 

Accord ing to 1 996 data there is sign ificant d isparity in education levels for women over 1 5  years . 
Less than 22 per cent of I nd igenous women obtained a post school qual ification compared with 36 

3 ( Indigenous I mmigrant and Refugee Women A place on the main stage: Speech del ivered 
by Zita Antonios, former Race Discrimination Commissioner, Chisholm College Lecture, 
La Trobe Univeristy, 1 998. 

4 ABS 1 30 1  Year Book 2003 Canberra 2003. 
5 Commonwealth Office of the Status of Women Women in Australia 1999 Canberra, 1 999, at p69. 
6 Adriana Vanden Heuvel and Mark Wooden, New Settlers Have Their Say, Department of Immigration and Multicultural Affairs, 

Canberra, 1 999.  

7 Commonwealth Office of the Status of Women Women in Australia 2001 Canberra , 2002, at p1 74 . 
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per cent of women in the total popu lation and 26 per cent of I ndigenous men .8 I n  1 996 1 3  per cent 
of Indigenous people said they spoke an I nd igenous language or Austral ian Creole at home.9 

U nemployment rates for I ndigenous women as compared to the total popu lation of women reflect a 
sign ificant problem. I n  1 996 20.2 per cent for I nd igenous women and 8 .3  per cent for women in the 
general  popu lation . 1 0 In 1 994 , the mean annual ind ividual income for I nd igenous women aged 1 5
years and over was $ 1 2 , 702 compared to $ 1 5 , 1 24 for women in Austra l ia overa l l . 1 1  

There i s  very l ittle statistical information avai lable identifying I ndigenous women,  refugee women ,  
and migrant women for comparison purposes . 

The structure of the human rights and anti-d iscrimination systems : The human rights 
framework 
From the inception of the human rights system, the princip le of non-d iscrimination on the g rounds 
of race and sex has been recogn ised . Al l  of the major treaty documents recogn ise non­
d iscrimination on multiple g rounds, for example: 

• The I nternational Covenant on Civi l  and Pol itical Rights ( ICCPR) Article 2( 1 ) 1 2and 3; 1 3

• The I nternational Covenant of Economic, Social and Cultural  Rights ( ICESCR) Article
2(2) ;  14

• The Convention on the El imination of al l  forms of Racial Discrimination (CERD) Preamble
and Article 7; 1 5

• The Convention on the E l imination of al l  forms of Discrimination Against Women
(CEDAW) . 16

Wh ile each document acknowledges other forms of discrimination , there is no sense of integration 
of race and gender, and this leads to problems outl ined below. 

The anti-d iscrimination framework in  Austral ia 
In  Austral ia ,  i nternational treaties have formed the basis of our federal anti-d iscrimination and 
domestic human rights system.  The federal Government does not have the expl icit power to pass 
laws on d iscrimination and rel ies instead largely on international treaties and the external affa irs 
power of the Constitution . The three major federal anti-d iscrimination acts , the Racial 
Discrimination Act 1975, the Sex Discrimination Act 1 984 and the Disability Discrimination Act 
1 992 are al l  founded in international agreements . 

The "translation" of international treaties into domestic law means that there are sign ificant 
commonal ities between international and Austral ian human rights systems. 17  U nfortunately, th is 
also means that some of the weaknesses of the international system are repl icated in anti­
d iscrimination law. 

8 Commonwealth Office of the Status of Women Women in Australia 1999 Canberra, 1 999, at p71 . 
9 ABS 41 02.0 Australian Social Trends 1 999 Commonwealth of Australia Canberra 1 999, at p 1 6 1 7. 
1° Commonwealth Office of the Status of Women Women in Australia 2001 Canberra, 2000, at p 1 74.
1 1 Commonwealth Office of the Status of Women Women in Australia 2001 Canberra , 2002 , at p72. 
12 "Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its 

jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, 
rel igion, political or other opinion ,  national or social orig in ,  property, birth or other status." 

1 3 The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all civil and
political rights set forth in the present Covenant. 

14  The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be 
exercised without discrimination of any kind as to race, colour, sex, language, religion , political or other opinion, national or social 
origin ,  property, birth or other status. 

1 5  Refers to the Charter of the United Nations and the Universal Declaration of Human Rights and their commitment to human rights 
without distinction of any kind . 

1 6  The preamble refers to the enjoyment of rights "without distinction of any kind." 
1 7 Compared, for example, with a country such as the United States, where rights are constitutional and do not emanate from 

international agreements. 
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I nadequacies of the human rights system:  race and gender 
The international human rights system developed in  a particu lar h istorica l context, post World War 
1 1  Europe and America, and in some ways entrenches the values of that period and place. As a 
result some of the themes of the human rig hts system work against a genuine recogn ition of the 
experiences of women and people in non-Western and colonised countries. For example, in the 
human rights system:  

• Publ ic harms are privi leged over private , yet gendered harm is mostly experienced in the
domestic sphere, with in the fami ly and "private" commun ities and relationships ;

• Civi l  and pol itica l  rights are privileged over social and economic, whi le racial ly
disadvantaged women suffer d isproportionately from social and economic inequal ity ; and

• States, rather than i ndividuals, are the primary actors in the human rights system so that
racial ly d isadvantaged women cannot rely on state protection as refugees or asylum
seekers,  o r  where their harms may stem from State action .

I n  addition ,  the structure o f  the human rights system creates artificial d ivisions between race and 
gender, so that those who experience disadvantage on both g rounds may not have their 
experiences recognised . 

The absence of racial ly disadvantaged women 
The effect of sett ing up human rights structures that deal separately with race and gender is that 
they are often inadequate for deal ing with the intersection of race and gender d isadvantage. Wh ile 
there is no expl icit claim with in the domestic or international human rights system that these 
aspects of identity-based d iscrimination are mutual ly exclusive they are discussed as if they are .  
That i s ,  race discrimination i s  general ly d iscussed in  relation to  men ,  and  gender inequal ity i s  
d iscussed in relation to  white women. The practica l impact of  the  theoretical underpinn ings of 
human rights law is that the experiences of race-and-gender inequal ity d isappear. 

This problem is also repl icated in anti-d iscrimination laws. To make a compla int of d iscrimination ,  
experiences of racial ly d isadvantaged women have to b e  re-interpreted a s  being about sex 1 8 or 
race . The fol lowing cases i l l ustrate the artificial ity of d ividing race and sex for racial ly 
d isadvantaged women.  

Dao & Anor v Australian Postal Commission (1987) 162 CLR 317. 

Two Vietnamese women made a complaint of discrimination to the NSW Equal Opportunity 
Commission after being denied employment with Australia Post for failing to meet minimum body 
weight requirements. They alleged discrimination on the grounds of race and sex. 

This case went to the High Court and was decided on an issue of inconsistency of state and 
federal laws. However, the fact situation demonstrates that racially disadvantaged women may not 
be able to say that their experience of discrimination is because of race as distinct from sex. The 
women's body weight was "too low" because they were Asian women. An Asian man or a 
Caucasian woman may not have been excluded by the rule. 

Djokic v Sinclair & Anor (1994) EOC 92-643 

A female worker in a meatpacker complained to HREOC after she was harassed and 
inappropriately touched by her supervisor; called a "stupid wag bitch" by her co-workers for 
reporting unauthorised work breaks; subjected to rumours that she was sleeping with male co­
workers and eventually dismissed. 

The Commission described her as "broken in health but not yet in spirit". It found that an abuse of 
power could constitute sexual harassment but had difficulty finding that the burden of proof was 
satisfied. 

18 
The term "gender" has been used in preference to "sex" throughout this paper to acknowledge the fact that sexism arises largely in 
relation to socially assigned roles rather than biology. However, the term "sex" has been used in this section to reflect the legislative 

provisions. 
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The case shows the difficulty in recognising harm where it has clearly occurred but is based on 
individual and (supposedly) separate grounds of discrimination: sexual harassment, race-and-sex 
discrimination may not separately amount to discrimination for the purposes for the law. 

Race in confl ict with gender 
One of the most complex of gender and race issues in the human rights system involves specific 
cu ltural  practices that cause harm to women.  A common ly d iscussed example in  recent years is 
genita l muti lation , which is practiced widely in  commun ities throughout Africa, the M iddle East and 
parts of Asia as wel l  as in  smal ler commun ities th roughout the world . 

Where the standards of a particular race or cu ltural community are set against the rights of 
individual  women,  the human rights system strugg les to find a resolution . 

Gender in confl ict 
Another crucial issue is the recogn ition that women's interests not only d iffer but may be in confl ict .  
A classic example is the experience of colon ial ism and the participation ,  and continu ing benefit, of 
racia l ly privi leged women in  the suffering of I nd igenous women in colonised nations such as 
Austral ia . 

Racial ly privi leged women may be loath to acknowledge their position of relative power, especia l ly 
where that power is frag i le, hard won and needs to be constantly re-asserted . 

I n  add ition , if the experiences of racia l ly privi leged women are the measure of gender progress , a 
distorted picture of gender experience emerges. For example, whi le many women have reached 
positions  of power and been rewarded with h igher status and wealth , these women are 
d isproportionately racia l ly privileged . 

The lack of a system to redress absence 
The mechan isms to redress gender d iscrimination are part of the same system that creates the 
problem. As evidenced by the examples above, the separation of race and gender at a systemic 
level can create d ifficulties in adequately addressing cu mu lative d iscrimination .  

Racia l ly d isadvantaged women may a lso have g reater difficu lty in accessing remedies because of 
a range of barriers, includ ing language d ifficu lties , lack of financial resources and lack of access to 
information about their rights . 

The growing recognition of intersectional ities for racial ly d isadvantaged women 
internationally 
Racial ly d isadvantaged women have been working to get race-and-gender experiences recognised 
at a systemic and theoretical level for many years . Some progress has been made in that d i rection . 

For example, there is now an enormous l iterature on intersectionality , and the various approaches 
and suggestions are too great to deal adequately with them here. However, the l iterature fa l ls into 
the fol lowing general categories. 

Experiences of racial ly d isadvantaged women 
Over the past decade, the experiences of racially d isadvantaged women have received greater 
recogn ition in the publ ic domain through the prol iferation of material written by women based on 
their own experiences. Theoretical work, including feminist and critical race theory, has been 
challenged by cou nter-theories from women of colour, post-colon ial theorists and I nd igenous 
women who question many of the assumptions made by racial ly privi leged women and men about 
their l ives . 1 9 

1 9 See, for example Bhattacharjee Annanya (1 997) "The Public/Private Mirage: Mapping homes and undomesticating violence work in
the South Asian community ," in Alexander and Mohanty (eds) Feminist Genealogies, Colonial Legacies, Democratic Futures New 
York Routledge 308 329; Bulbeck Chi Ila ( 1 991 ) "First and Third World feminisms" Asian Studies Review vol . 1 5  no . 1  at p 77 91 ; 
Duclos, Nitya , ( 1 993) "Disappearing women:  Racial minority women in human rights cases" Canadian Journal of Women & the Law 
vol .6  p24 51 ; Lerodiaconou Mary Jabe ( 1 995) "Listen to Us! Female genital mutilation,  feminism and the law in Australia" 
Melbourne University Law Review vol .20, at p562 587; Abu Odeh,  Lama, ( 1 992)"Post colonial feminism and the veil :  Considering 
the differences" New England Law Review vol .  26, at p1 527 1 542.  
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Making racial  privilege visible 
The fai lure of legal and pol itical systems to "hear" the experiences of racial ly d isadvantaged 
women rel ies on wh iteness remain ing invisible . That is, when race is spoken about, race means 
being Black, Asian ,  I nd igenous or non-white . Wh iteness is the "view from nowhere" - the luxury of 
not having to specify a racial identity , and thus to always be the centre or norm in any d iscussion .  

Some l iterature has tried to critica l ly analyse wh iteness, to  make i t  visible so that i t  w i l l  not reta in 
the unchal lenged centre of focus. This l iterature has been sporad ic, mostly confined to academic 
circles and not widely i nfluentia l .  20 

It is extremely d ifficult to get women in decision-making roles , who are mostly wh ite and middle 
class , to acknowledge their own race and to recogn ise the part that race plays in  gender inequal ity . 
I n  part, this is because the legal and pol itical reform that has benefited these women has come 
from arguing their case as "women", not as a g roup with d ist inct race and class interests. 

Responses to intersectional ity in  the human rights system 
Despite these d ifficu lties, there has been some progress towards recogn it ion of race-and-gender 
intersectional ity . 

The fol lowing measures have been taken by h uman rights bod ies towards acknowledg ing race and 
gender intersectional ity . 

• The sign ificance of gender issues for racial d iscrimination was h igh l ighted in both the
Declaration and the Platform for Action d rafted at the World Conference against Racism
held in August- September 2001 . 21

• I n  March 2000 the CERD Committee adopted a general recommendation recogn is ing the
gender-related d imension of racial  discrimination .  The recommendation acknowledges that
women and men experience and are affected by racial d iscrimination i n  d ifferent ways and
that racial d iscrimination can be d irected at women only or d ifferential ly than it  does
towards men . 22

• I n  June 2000 a special session of the General Assembly made several recommendations
relating to the el imination of racial violence against women and g i rls . 23

• Beij ing Platform For Action addressed three areas of intersectional racism and sexism;
violence against women ;  women and armed confl ict and the human rights of women .  I n
relation to asylu m  seeker, refugee and immigrant women , the Beij ing P latform For Action ,
[paragraph 46] , recogn ises :

. . . . .  that women face barriers to fu l l  equal ity and advancement because of such factors as 
their race, age,  language, ethn icity , cu lture ,  re l ig ion or disabi l ity , because they are 
I nd igenous women or because of other status . . .  Add itional barriers also exist for refugee 
women, other d isplaced women ,  including i nternal ly d isplaced women as wel l  as for 
immigrant women and migrant women,  includ ing migrant women workers . 

• The CERD Committee's request that State Parties reports u nder Article 9 of C E RD include
gender representation . 24 A UNI FEM background paper to the Third World Conference
against Racism,  Racial Discrimination ,  Xen ophobia and Related I ntolerance suggests in its
recommendations that the CERD Committee continue this by requesting that each of the
articles is gender-sensitive and that all the reports attend to gender and violence aimed at
women.25

20 
See, for example Ruth Frankenberg White Women, Race Matters: The social construction of whiteness London Routledge 1 993. 

21 
See in particular Articles 3 and 68 of the Declaration;  and Articles 22 ,  57, 58 and 68 of the Platform for Action . 

22 Gender and Racial Discrimination Report of the Expert group Meeting , 2 1 24 November 2000, Zagreb, Croatia, 
CERD/C/56/Misc.21 /Rev3 at p1 . 

23 See note 2 .
24 See note 2 ,  a t  p3.
25 UNI FEM Integrating Gender into the Third World Conference against Racism, Racial Discrimination, Xenophobia and Related 

Intolerance Background Paper. 
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Possi ble responses to race-and-gender inequal ity 
There is a strateg ic d i lemma with respect to international legal structures and women .  On the one 
hand ,  the attempt to improve the position of women th rough more general ly applicable measures 
has a l lowed women's concerns to be submerged by what are regarded as more 'g lobal' issues . O n  
the other hand , the price o f  the creation o f  separate institutional mechanisms a n d  special 
measu res deal ing with women within the UN system has typical ly been the creation of a 'women's 
ghetto' ,  g iven less power, fewer resources and a lower priority than 'mainstream' h u man rights 
bod ies. 26 

This same problem exists for racia l ly d isadvantaged women . Some of the possible strategies to 
address intersectional d isadvantage include the fol lowing .  

Special ist bodies 

Setting up  special ist bod ies to deal with racial ly d isadvantaged women does go some way to 
addressing specific issues. However, by creating specia l ist knowledge outside of the mainstream ,  
the concerns o f  such groups may never impact on  u ltimate decision-making bod ies, and  wi l l  be 
vulnerable to u nder funding and lower status.  

Mainstreaming 

The UN has responded to concern about the marg inal isation of women in human rights systems by 
mainstreaming gender issues.  The aim is to integrate gender concerns th roughout the UN system 
and to spread responsibi l ity amongst general U N  staff. Some of the problems with mainstreaming 
are that "gender" is st i l l  considered to be synonymous with "women";  work on gender issues sti l l  
remains with special ist staff and , i n  practice,  mainstreaming has suffered from a lack of 
commitment and resources. It can also often mean that special ist un its are downgraded . 

For racia l ly disadvantaged women the recogn ition of intersectional d isadvantage has been even 
slower to gain ground.  Treaty bodies such as C E RD have been slow to acknowledge 
intersectionality and to include gender in concluding observations or general comments . 27 

Radical  mainstreaming 

Radical mainstreaming wou ld put gender first in  any consideration of race issues. The basic 
principle of rad ical mainstreaming is that positive recogn ition of gender is necessary if systemic 
barriers to acknowledging i ntersectional ity are to be overcome. 

By making gender issues the centre of any d iscussion on race and race issues central to any 
d iscussion on gender, intersectional ity wi l l  be recognised first rather than always d isappearing from 
the human rights agenda. Radical mainstreaming has not been attempted in the international or 
domestic human rights systems. 

Conclusion 
I nternational and national systems set up to protect human right need to be dynamic if they are to 
provide equal protection for al l groups across society . Recogn ising that race and gender intersect 
to create a qual itatively d ifferent experience of d iscrimination to race d iscrimination or gender 
d iscrimination is necessary if the women caught at this nexus are to have their total spectrum of 
human rights protected . It is also necessary if there is in place a system which effectively deals 
with race and gender d iscrimination as it occurs .  

26 Charlesworth Hi lary and Chinkin Christine (2000) The Boundaries o f  International law: A feminist analysis, Manchester Manchester 
University Press, at p21 9. 
27 In 1 996 the Chairman of the CERD Committee referred to di rectives to include gender in state parties' reports as "fundamentally 

misconceived". Quoted in note 24 , at p246. 

1 1 5 



Establishing t h e  Aboriginal and Torres Strait Island er Women's 
Unit within the NSW Department for Women 

� 
Philippa Hall is Deputy Director General at the NSW Department for Women. She has extensive 
experience of women 's policy mechanisms, issues and agencies generally. Her interests are in 
important issues for women (including in relation to incomes, employment, education and training, 
services, rights, health, housing and social participation and recognition of women). They include 
the specific experience of these issues by various groups of women. Ms Hall has worked 
intensively on women 's employment issues including industrial relations, pay equity, labour market, 
education and training, occupational health and safety and sex discrimination. She was awarded a 
Master of Arts (First Class Honours) from Sydney University; Master of Commerce from the 
University of New South Wales; Diploma of Information Management (Post-Graduate) from the 
University of New South Wales; and Bachelor of Arts (First Class Honours) from Sydney 
University. 

A commitment to reconci l iation and to improving the status of Aborig inal and Torres Strait Is lander 
women in New South Wales underpins the recent establ ishment of the Aboriginal and Torres Strait 
Is lander Women's Un it with in the NSW Department for Women .  

The Department for Women aims to ach ieve safe, inclusive , participatory and economical ly 
developed commun ities i n  wh ich women are fu l l  and equal participants, where women participate 
in and lead sustainable communities, social justice is embedded in planning and development at 
loca l ,  reg ional and state levels ,  and where gender equity and equity between commun ities is 
evident. A second critical outcome for the Department is to see the establ ishment of services 
appropriate to women and g i rls .  

The work of the Department over the past 3-5 years has engaged with Aborig inal and Torres Strait 
Is lander women in commun ities across NSW on a range of issues including the experience of 
fami ly and commun ity violence, access to health and support services, and opportun ities for 
education , train ing and employment. Central to al l  these issues has been the opportunity for 
Aborig inal and Torres Stra it Is lander women to be i nvolved in the decisions that affect their wel l­
being and that of the i r  fami l ies and commun ities. Although it is acknowledges that Aborig inal  and 
Torres Strait Is lander women's representations are central to effective decision making ,  they are 
barely represented or visible in decision making at al l  levels - even when thei r wel l-being and 
experience is centra l  to the issues being d iscussed . 

It became clear to the Department that a central focus which wou ld represent the i r  concerns and 
values was critical for effectively addressing the needs,  aspirations and concerns of Aborig inal and 
Torres Strait Is lander women . It also became clear that an identifiable point of entry for Aborig inal  
and Torres Strait Is lander women into government wou ld facilitate greater access to decision 
making and representation as wel l  as provid ing a point of contact for networks and activity across 
the state. 

The development of the U n it has also been predicated on recogn ising that Aborig inal and Torres 
Stra it Is lander women hold the key to affecting change and that exclusion and deprivation with in 
and across the commun ities wi l l  not be sh ifted un less Aborig inal  women are involved in  the 
solutions. There is now in government and the commun ity a g reater level of general agreement 
that the leadership of Aboriginal and Torres Strait islander women is a key to gain ing successfu l 
outcomes on a range of issues in commun ities. One of the chal lenges for the Un it is to ensure the 
participation of Aborig inal and Torres Strait Is lander women in formulating policy and determin ing 
the shape of programs addressing a wide range of issues. 
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The Un it is the first of its kind in jurisd ictions across Austral ia .  The focus and work of the Un it is  
necessari ly mu lti faceted , crossing over and between many aspects of the issues impacting on 
Aboriginal and Torres Strait Is lander women's l ives and working at the local and reg ional 
commun ity level ,  at the whole of government level and at the Departmental level .  The Un it has 
been establ ished to provide a central ised and coordinated point of reference and response to 
issues impacting on the status and wel l  being of Aborig inal and Torres Stra it Is lander women in 
NSW, by both the Department and through whole of government and cross-agency activity . It is 
wel l  placed to : 
• Provide policy advice to the Department for Women , to whole of government, to cross-agency

in itiatives , and to the Commonwealth ; 
• U ndertake project development with agencies and commun ities , as wel l  as through the

Department for Women ; 
• Undertake commun ity development and commun ity education with Aboriginal and Torres Strait

I slander women and their communities, and with the broader commun ity on issues impacting 
on Aborig inal and Torres Stra it Islander women and their communities ; and 

• E ngage and interact with Aborig inal and Torres Strait Is lander women to develop strategies to
better manage and overcome issues as they identify them. 

The Un it also provides a structure for informed and coord inated policy and program responses to : 
• Social justice as it impacts on Aborig inal and Torres Strait Islander women;
• Economic and commun ity development for Aborig inal and Torres Stra it Islander women in and

with their commun ities ;
• Cultu ra l  and spiritual heal ing and wel l-being of Aborig inal and Torres Strait Islander women

and their communities;
• Aborig inal fami ly violence and the prevention of violence ( includ ing sexual assau lt) ;
• Leadership ,  and the participation of Aborig inal  and Torres Strait Is lander women in decision

making ;
• Criminal justice issues affecting Aboriginal and Torres Stra it I s lander women;  and
• Young women's affa i rs ( includ ing chi ld protection ) .

The Un it works at  the interface between the issues impacting on the status and wel l-being of 
Aborig inal and Torres Strait Islander women and an acknowledgement of the strengths, knowledge 
and practices they bring to solutions and change. Re -engenderi ng cu ltu re and kinship as the basis 
for bu i ld ing women's strength is a core practice for meeting the challenge of shifting what might 
appear to be insurmountable problems. As such it empowers women to deal with and manage 
issues in ways that enable them to move forward and bui ld safe, strong and economical ly viable 
communities. The Department has worked through camps, workshops, commun ication and l ia ison 
with women in  communities such as Brewarrina, Bourke, Wi lcann ia ,  Lightn ing Ridge, Goodooga, 
Toomelah and Boggabi l la to facil itate Aborig inal women's participation in  personal and 
organ isational decision making on issues and projects, inc luding on engendering a safe 
environment for women and g i rls .  

Cu ltu re ,  spiritual ity and k inship was the focus on a camp/gathering for women in 
Boggabi l la/Toomelah .  The women of Boggabi l la/Toomelah decided that they need a group of 
women who are strong to lead the way. They bel ieve that the fami ly un it has d isappeared and that 
they need to get their women interested in their  commun ity again .  The cu ltural ,  spiritual and 
kinsh ip camp was aimed at bui ld ing women's capacity to develop strategies to better manage 
difficu lty issues with in their communities . The outcomes from the camp include information about 
education and discussion around kinsh ip and totems that also assisted the women to understand 
thei r  role in  protecting one another and especia l ly their chi ld ren ;  greater awareness of the effects of 
drug and alcohol misuse including impact on fami ly violence and chi ld abuse; break down of some 
of the barriers between the women of the two commun ities which facil itated open sharing about 
grief and loss in  relation to ind ividuals and also commun ity . This enabled the women to comfort 
each  other and talk about ways that they cou ld implement change when they returned home. 
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The Un it necessarily works simu ltaneously on smal l  and local ised strateg ies and processes and on 
state and national strateg ies. Bringing these together is a dynamic process and one that can be 
seen in  the formu lation of a NSW Aborig inal  and Torres Strait Is lander Women's Plan .  The Plan 
brings together in itiatives on leadersh ip ,  safety, and economic development and sets them against 
benchmarks identified at a national level to improve the well being of I nd igenous commun ities . At 
the same time the Un it works with Aborig inal and Torres Stra it Islander women to contribute to the 
development of a national I nd igenous Women 's Action Plan .  

The dynamic is also evident in  the meetings the U nit holds with women in both very small local 
communities and i n  larger reg ional centres. These might take the form of gatherings and camps. 
Forming relationsh ips at th is local level bui lds a strong foundation for women to gather at state 
level community conferences. The Un it ,  led by the Director has held meetings at l nverel l ,  Maitland ,  
Bowra l ,  Brewarrina ,  L ightning Ridge, Goodooga, Col larenebri , Moree, Toomelah and Boggabi l la  to 
develop a better working relationsh ip with the commun ities and a more in-depth understanding of 
local issues and concerns such as health , deal ing with loss and g rief, violence, employment, 
education , child safety , and alcohol and other substance abuse. The Brewarrina Women's Foru m 
held in February 2003 was aimed at developing a voice for women in the Brewarrina ,  Walgett and 
Bourke reg ion . 

Leadersh ip (both col lective and individual) and engaging Aborig inal  and Torres Stra it I slander 
women is a key focus.  Supporting Aborig inal women to access decision making and representation 
recogn ises that some Aborig inal women have been d isempowered and need the support of other 
women ,  fami ly and commun ity to operate at their  fu l lest capacity. The Department funds 
Partnersh ip Projects th rough its Women's Grants Program. One such project focuses on 
leadersh ip development th roughout the Murdi  Paaki reg ion . Valuing Women 's Voices is a 
partnersh ip project between Barriekneal Housing and Community on behalf of the Reg ional 
Women's Advisory Group of the Murd i  Paaki Region and the Department for Women . The project 
aims to provide the women of the Murdi  Paaki Reg ion with a number of strategies to increase the 
representation of Aboriginal women in decision-making bod ies at a number of levels.  

While working from the strengths of Aborig inal and Torres Strait Is lander women is centra l ,  the 
approach of the Un it nonetheless acknowledges the deep seated causative factors impacting on 
the status and wel l  being of Aborig inal and Torres Strait Is lander women and recogn ises that long 
term and sustainable change requires strong and committed partnersh ip .  Two Partnership Projects 
i l l ustrate this .  

The North West Plains Aboriginal Women 's Community Development Partnership Project aims to 
harness the renewed energy of Aboriginal women ,  to col lectively address issues such as ch i ld 
abuse, fami ly violence and substance abuse ,  through ski l l ing and fostering Aboriginal women's 
leadersh ip and to use a community development framework that is cultural ly and spiritual ly 
appropriate in addressing the needs of Aborig inal fami l ies in the Sh i res of Moree, Narrabri , and 
Walgett sh i res of NSW. 

A Partnersh ip Project with the Aborig inal women of Boggabi l la and Toomelah focuses on bui ld ing 
commun ity capacity through leadership development and tra in ing , mentoring programs, and socia l ,  
economic and healthy relationship programs to assist women achieve safer, stronger and health ier 
communities. The programs address grief and loss,  violence prevention ,  and leadersh ip tra in ing 
that targets basic sk i l ls  in corporate governance, project and financial management, 
commun ication ,  confl ict resolution , publ ic speaking and other community issues. 

The Un it has been establ ished with in the context of both Commonwealth and NSW state in itiatives 
including the Council of Austral ian Governments Women and Reconci l iation Plan , the M in isterial  
Counci l  an Aborig inal  and Torres Strait Is lander Affairs Framework for I nd igenous Outcomes. The 
U n it has faci l itated the development of a NSW Aboriginal and Torres Strait Islander Women's Plan 
and contributed with other jurisd ictions to a National I ndigenous Women's Plan through the 
Min isterial Counci l  on the Status of Women .  The Un it bui lds on the principles of reconci l iation ,  
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social justice and partnersh ips based on justice, equal ity and respect, as set out in the NSW 
Government Statement of Commitment to Aboriginal People (November 1 997) . 

Wherever the Un it works - within the Department for Women ,  on whole of NSW government 
in itiatives, in  provid ing advice to the Commonwealth , or working with women and commun ities - it 
s imultaneously brings and develops a body of evidence based knowledge about cu ltu ral ly informed 
and appropriate responses to issues impacting on Aborig inal women,  their fami l ies and 
commun ities. So for example, the Un it is in  a position to broker approaches on bui ld ing community 
capacity through women's leadership ;  to work with women to develop sustainable models for the 
prevention of violence in commun ities; and to identify the pathways to enterprise development and 
economic regeneration .  U nderpinn ing this approach , are mechanisms for effective and sustainable 
d ia logue and partnerships with women in commun ities , including through Gatherings and funded 
partnersh ip  projects. 

Planning for and establ ishing the U n it has taken the Department and Aborig inal women involved in 
i ts development, th rough a number of stages - understanding and negotiating the languages, 
perceptions,  experiences and priorities of Aborig inal and Torres Strait Is lander women;  finding 
ways to embed Aborig inal  women's priorities and knowledge into government led in itiatives and 
program development; identifying appropriate processes for d ialogue and representation ;  coming 
to an understanding of the cultural  specificities of Aborig inal  and Torres Stra it I s lander women's 
business. 

The Un it within the Department faci l itates Aboriginal and non-Aborig inal women working and 
learn ing together, sharing skil ls and information , working towards narrowing the cultural  d ivide , and 
creating u nderstand ing and respect as a foundation for developing strategies that reflect the 
aspirations and knowledges of Aborig inal women.  
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Equality and Dignity for All: Weight Discrimination in Australia 

� 
Victoria Lenton is the 2003 winner of the annual WA TL Student Paper Competition. 

The enactment of the first leg islation deal ing with d iscrimination in Austral ia in the 1 970s was a 
reflection of the growing international concern over the protection of human rights and the 
concomitant ideas of equal ity and human dign ity . 1 The concept that "al l  persons are equal before 
the law and are entitled without any d iscrimination to the equal protection of the law", as 
encapsu lated in Article 26 of the I nternational Convention on Civi l  and Pol itica l  Rights ( ICCPR) ,2 
has been at the core of the implementation of anti-d iscrimination leg islation in Austral ia ,  both at a 
State and Federal level .  Th is goal of equal ity for al l  persons before the law has been approached 
in Austral ia by proh ibit ing d iscrimination on the basis of a select number of attributes, such as race, 
gender, impairment and sexual ity, with the aim of preventing "widespread d iscriminatory practices 
in society". 3 However, any notion that such anti-d iscrimination leg islation has contributed in any 
sign ificant way to social justice in this country must be tempered by the fact that d iscrimination 
against the obese has been al lowed to become system in our society. The exclusion of weight or 
physical features as attributes that warrant protection under anti-d iscrimination legis lation has a 
severe impact on the abi l ity of the overweight to participate fu l ly in society , as it amounts to the 
denial of the basic dign ity of being judged on individual merits rather than appearance. Thus, the 
widespread discrimination against the obese in all aspects of l ife and the absence of any statutory 
protection against such discrimination means that un less reform occurs ,  the main a im of anti­
d iscrim ination leg islation wi l l  not be ach ieved . 

This essay contains three major th reads .  F irstly, it shal l  be demonstrated that the overweig ht and 
obese face severe d iscrimination in  Austral ian society . Secondly,  it shal l  be asserted that obese 
people as a discrete segment of Austral ian society warrant protection under anti-d iscrimination 
leg islation .  Final ly ,  it wi l l  be argued that current anti-d iscrimination law in  this country does not 
provide sufficient protection against weight discrimination. The combination of these th ree threads 
together prove conclusively that anti-d iscrimination law in Austral ia does not fu lfi l  the goal of 
equal ity of all before the law, and that al l  the States of Austral ia should fol low Victoria 's lead and 
amend their anti-d iscrimination leg islation to include "physical features" as a protected attribute . 

I .  The Existence of Weight Discrimination 

Accord ing to Taussig ,4 "now that prejud ice against most formerly stigmatized groups has become 
unfash ionable, if not i l legal ,  one of the last acceptable forms of prejud ice is that against obese 
persons" .  This development is also evident in Austral ia where there has been a growing 
awareness in recent years that prejud ice against those considered obese is one of the "most 
widespread forms of discrimination that exist in Austral ia today" . 5 Recent stud ies demonstrate that 
the overweight and obese face d iscrimination in almost all aspects of l ife, includ ing employment, 
education ,  health and the provision of goods and services .6 Weight discrimination in employment 
has been of particu lar concern to researchers .  Studies have shown that overweight employees are 
seen as " lazy or sloppy; having poor personal hyg iene; lacking self-d iscip l ine or self-contro l ;  less 
competent, conscientious, healthy, or able to get along with others;  and more l ikely to have 

1 Rice ,  S. 'Discrimination' (2002) 40 Hot Topic 1 at 5 
2 Note 2 
3 Gaze, B. 'Context and Interpretation in Anti Discrimination Law' (2002) 26 Melbourne University Law Review 325 at 329 
4 Taussig , W.C. (1 994) 'Weighting in Against Obesity Discrimination: Cooks v Rhode Island, Department of Mental Health, Retardation, 

and Hospitals and the Recognition of Obesity as a Disability under the Rehabilitation Act and the Americans with Disabilities Act' 35 
Boston College Law Review 927 at 932 

5 Lily O'Hara quoted in Green, G. 'They ain't heavy, they're human' The Courier Mail, December 1 0, 2002, pg 1 5  
6 Theran ,  E .  "'Free to be Arbitrary and . . .  Capricious": Weight based discrimination and the logic of American Anti Discrimination law' 

(2001 ) 1 1  Cornell Journal of Law and Public Policy 1 1 3  at 1 52 
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emotional and personal problems or be absent from work" .7 These stereotypes affect al l aspects 
of employment, from h iring , wages, promotion and termination .8 A pertinent example of this is a 
recent study by the U n iversity of M ichigan which showed that the ind ividual net worth of 
moderately to severely obese women was around 56% less than that of women of normal weight. 
Weight-based discrimination is also evident in  Austral ia .  9 For example, fou r  of the eleven people 
who were unsuccessfu l in  their appl ications for the adoption of ch i ldren in  2002 were rejected on 
the sole basis that the ir  BMI (Body Mass I ndex) exceeded "the acceptable level" . 1 0 Thus, it is clear 
that d iscrimination against the obese is widespread both in  Austral ia and overseas, and has a 
sign ificant impact on d ifferent aspects of an obese person's l ife, from employment to the personal .  
This ra ises the question a s  to whether anti-d iscrimination leg islation should protect the obese from 
unfair d iscrimination .  

I I .  Should anti-d iscrimination legislation protect the obese? 
The first step in considering whether there should be legal protection for the obese is to examine 
the purpose for wh ich anti-d iscrimination law was introduced in Austral ia .  Throughout the 
implementation of anti-d iscrimination legislation i n  Austral ia ,  both as a state level and federally, the 
concepts of equal ity before the law and the importance of human d ign ity have been emphasized . 
For example, the Long Title of the Anti-Discrimination Act 1 99 1  (Qld) (the ADA(Qld)) states that 
"everyone should be equal  before and under the law and have the right to equal protection and 
equal benefit of the law without d iscrimination . "  It also recog n izes that "the equal ity of democratic 
l ife is improved by an educated community appreciative and respectfu l of the d ign ity and worth of 
everyone . "  It is clear that the systemic d iscrimination against the overweight and obese in 
Austral ian society does not fu lfi l the objectives of equal ity and d ign ity inherent in  the anti­
d iscrimination leg islation .  

However, the approach taken i n  both Austral ia,  and internationally, does not conform to a view of 
discrimination law that prohibits a l l  forms of discrimination . Austral ian anti-d iscrimination law is 
based on prohibiting on ly some forms of d iscrim ination , that is ,  d iscrimination based on certa in  
"protected attributes" , such as race and sex, and only in certain  areas of  l ife, such as employment. 
Thus, the question is raised : is it appropriate to extend the current l ist of protected attributes to 
include a new protected attribute in the form of weight or physical features, if th is is requ ired to g ive 
protection from discrimination to the obese? In order to answer this question ,  it is necessary to 
address two separate issues: firstly, can the l ist of protected attributes be extended at al l ,  and 
secondly, is weight an appropriate attribute to protect? 

In response to the first issue, the development of anti-d iscrimination law in both the Un ited States 
(US)  and in Austral ia clearly demonstrates that expansion of the coverage of anti-d iscrimination 
law is enti rely consistent with the purposes of the leg islation .  In both the US and Austral ia,  the first 
anti-d iscrimination statutes prohibited discrimination solely on the grounds of race. 1 1  However, 
since then,  what Fiss 1 2 calls a "prol iferation of the Protectorate" has occurred , whereby there has 
been extension over t ime of the types of g roups that receive protection from discrimination .  I n  
Austral ia,  the l ist of protected attributes , has grown to include gender, d isabi l ity , sexuality, 
pregnancy, gender identity,  re l ig ious bel ief or activity, and pol itica l bel ief or activity . 1 3 

This "prol iferation of the Protectorate" continues to occur in Austral ia and elsewhere because there 
is expl icit acceptance of the notion that the "patterns of inequal ity"1 4  in society are evolving .  What 

7 Roehling , M.V. 'Weight Based Discrimination in Employment: Psychological and Legal Aspects', ( 1 999) 52 Personnel Psychology 
969, 971 83 

8 Puhl ,  R. & Brownel l ,  K.D. 'Bias, Discrimination, and Obesity' (2001 ) 9( 1 2) Obesity Research 788 at 790 

9 'Fat not just a feminist issue but a financial one' Australian Financial Review, December 6, 2000, p35 
10 Harvey, B. 'WA rejects bid by fat people to adopt' The Age, March 1 5, 2003 

<http://www.theage.com .au/articles/200 1 /03/1 4/1 047583703349.html> 
1 1  Mccrudden, C. ' Introduction' i n  Mccrudden C (ed) ,  Anti discrimination Law, Dartmouth , Aldershoot, 1 991  at xiii 
1 2  Fiss, 0. 'The Fat of an Idea whose Time has come: Anti discrim ination law in the second decade after Brown v Board of Education' 

( 1 974) 93 Harvard Law Review 1 in Note 1 1  at xii i 
1 3 Anti Discrimination Act 1 998 (Tas) ,  Anti Discrimination Act 1 99 1  (Qld) ,  Anti Discrimination Act 1 977 (NSW), Equal Opportunity Act 

1 995 (Vic), Equal Opportunity Act 1 984 (WA) 
1 4 Betei l le,  A. Harmonic and Disharmonic Social Systems, Sydney University Press, Sydney at 7 in Thornton, M. The liberal promise: 

Anti discrimination legislation in Australia, Oxford University Press , Melbourne, at 44 
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was considered acceptable d iscrimination in the 1 970s when the first Federal and State leg islation 
deal ing with discrimination was passed no longer reflects contemporary commun ity values. 1 5  
Therefore, the States have consistently amended their  anti-d iscrimination leg islation in  order to 
keep it in l ine with current commun ity attitudes and emerging patterns of inequal ity . For example, 
al l  States have amended their leg islation to include sexual ity or sexual orientation as a protected 
attribute,  16 reflecting the g rowing awareness of the need to educate the commun ity that 
discrimination on the basis of sexual ity is no longer acceptable.  Therefore it is clearly appropriate 
to extend anti-d iscrimination law to cover new grounds of d iscrimination .  

However, it i s  also clear that a kind of u n iversal d iscrimination principle where discrimination of a l l  
forms is prohibited is neither warranted nor workable. Not al l  g rounds of d iscrimination should be 
protected by anti-d iscrimination leg islation . Thus a second issue is ra ised , that is, is weight or 
body size an appropriate attribute to protect from d iscrimination? 

E l izabeth Kristin , 1 7  arg ues for the affi rmative. She contends that the principles of equal ity and 
fairness provide sufficient justification for the incorporation of protection against weight 
d iscrimination . The principles of equal ity and fa irness (or justice) are fundamental  to the concept 
of l iberal ism, which underpins modern Western society . 1 8 Kristin proposes that neither the 
principles of equal ity or fai rness in  themselves g ive a justification for the enactment of anti­
d iscrimination leg islation in  relation to the overweight or obese. I nstead , she argues that it is the 
interaction of the two principles together that point towards th is being an appropriate extension of 
anti-d iscrimination law. 

She makes this argu ment by first examin ing the notions of equal ity based on the respective theses 
of Balkin and F iss. Ba lk in has a status-hierarchy approach to equal ity, argu ing that inequal ity 
based on a particular attribute should be addressed where it is used to "create a system of social  
mean ings or define a social h ierarchy that helps dominate and oppress people" . 1 9 F iss on the 
other hand develops an approach to anti-d iscrimination law cal led the "group-disadvantaged 
princip le" ,20 that is concerned with the destruction of caste systems in society , where g roups in a 
perpetually subord inate position in society should receive protection and rel ief. F iss outl ined two 
characteristics of a group for h is purposes; firstly, that the group members identify themselves by 
reference to their  membership in the particular group,  and secondly, that the wel l-being of the 
members of the group is dependent on their identity as a member of that group.  Based on these 
two approaches , Kristin then argues that obese people are a group deserving rel ief under Fiss' 
scheme due to the fact that a person's status as an overweight person is usual ly part of their self 
identity , and that as we have already seen ,  weight d iscrimination has an impact on all e lements of 
l ife, from employment to the provision of goods and services . She also argues that using Balkin 's 
scheme, a social h ierarchy of weight exists that has been used to "oppress fat people and benefit 
th in people". 

However, Krist in argues that membership in an oppressed g roup that deserves equal ity is in itself 
not enough to justify the extension of the existing protection against d iscrimination to the 
overweight and obese, s ince it has a potential ly un l imited appl ication to any group that can satisfy 
the criteria . Thus she a lso points to Rawl 's argument21 that fai rness a lso requires a system of 
justice based on pri nciples that wou ld be chosen if a 'vei l  of ignorance' existed , and you d id not 
know what attributes you wi l l  possess in that society . This formu lation of "fairness as justice" 
emphasises that justice requ i res that i rrelevant considerations should not be taken into account 
when making a decision . So, based on a combination of the requ i rement of fairness or justice in 
eradicating discrimination on the basis of i rrelevant consideration , with Balkin and Fiss's 
conceptions of equal ity that requ i re the el imination of 'group h ierarchies ' ,  Kristin argues that it is 

1 5 Catanzariti, J .  ' A  brave new approach to discrimination' (2000) 4 May Law Society Journal 38
16 Note 1 3  
1 7  Kristin, E .  'Addressing the Problem of Weight Discrimination i n  Employment' (2002) 9 0  California Law Review 57 
1 8 Bottomley, S  & Parker, S. Law in Context, 2nd ed , The Federation Press, Sydney, 1 997 at 1 5
1 9 Balkin ,  J . M .  The Constitution of Status, 1 06 Yale Law Journal 231 3  at 2366 in Note 1 7  at 74 
2° Fiss, 0. Groups and Equal Protection Clause, (1 976) 5 Phil & Pub Aff. 1 07 ,  1 08 1 09 in Note 1 7  at 75 
21 Rawls, J .  A Theory of Justice, 10 rev ed , 1 999 in Note 17 at 76 
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appropriate for the extension of the existing  attributes protected from discrimination under US anti­
discrimination legislation to include weight. 

It can also be argued that Krist in 's thesis has val id ity when appl ied to the Austral ian legal situation 
also, as the twin pi l lars of her argument are simi larly satisfied . I t  is clear that the weight 
d iscrimination that has occurred in  Austra l ia is s imi lar to the d iscrimination faced in the US, so that 
the overweight and obese in Austral ia wou ld probably constitute an oppressed g roup under 
Balk in 's and Fiss's formulation . It is also evident that there is a simi lar emphasis in  the Austral ian 
legal system on the l ibera l  principles of equal ity and justice22 . The concepts of equal ity and fai rness 
are inherent in  all anti-discrimination leg is lation in  Austral ia .  In fact, the appropriateness of 
protection of the obese from discrimination has already been acknowledged in one Austral ian 
State , Victoria,  where the Equal Opportun ity Act 1 995 (Vic) was amended to include "physical 
features" as a protected attribute . Physica l features includes a persons' weight or size . I n  
proposing this amendment, the Victorian Office o f  the Attorney-General  stated that the justification 
for the amendment was that "performance criteria and merit should be used to judge a person 's 
su itabi l ity for a job ,  not their physical features."23 Th is is a reference to the Rawlsian notion of 
justice,  wh ich requ i res that i rrelevant considerations not be taken into account. Thus,  both 
elements of Kristi n 's argument are therefore satisfied i n  Austral ia ,  so there is justification for the 
extension of the grounds of d iscrimination in Austral ia to include weight. 

I l l .  Is There Protection Against Weight Discrimination in  Austral ia?: 
Having determined that the obese as a d iscrete g roup in  Austra l ian society warrant protection 
under anti-d iscrimination law, the q uestion becomes one of evaluating the protection currently 
offered . As mentioned previously, Victoria is the only State in Austral ia that has enacted legislation 
that specifical ly provides that d iscrimination on the basis of "physical features" ( inc luding weight 
and body size) is prohibited24 . The Federal statutes also only prohibit d iscrimination on the 
g rounds of race, sex and disabi l ity. Thus, it is evident that there is largely no specific protection 
from weight d iscrimination under Austral ian anti-d iscrimination law. 

However, there is some argument that it is possible to provide protection for the overweight and 
obese on the basis of the existing g rounds of d iscrimination , for example, under the prohibition of 
d iscrimination on the basis of a d isabi l ity . It has been argued in the American context that obesity 
as a condition should be recognized as an actual d isabi l ity under anti-d iscrimination leg islation as it 
is a "physiolog ica l condition that affects several  bodi ly systems"25 . The Austral ian case of 
McCarthy v Metropolitan (Perth) Passenger Transport Trust (Transperth}26 does include obiter
dicta stating that "it may be that obesity per se cou ld constitute an " impairment""27 for the purposes 
of the Equal Opportun ity Act 1 984 (WA). However, the defin ition of ' impairment' in the Western 
Austral ian leg islation is flexible, compared with other State leg islation and the Disability 
Discrimination Act 1 992 (Cth) (the 'ODA' ) .  The on ly other case sign ificant case in Austra l ia deal ing 
with obesity discrimination ,  Cox v The Public Transport Corporation28 , has obiter dicta that
ind icates that obesity wi l l  on ly constitute an impairment where it is so severe that it comes with in 
the defin ition of impairment29 . Th is means that whi le i t  is possib le that a person who is so obese 
that their condition comes with in the ambit of the protection provided by the Federal  Disabi l ity 
D iscrimination Act, or as an ' impai rment' under most State anti-d iscrimination leg islation, wi l l  be 
sh ielded from discrimination ,  this protection wi l l  probably not extend to those whose weight does 
not. 

On the other hand , Lynch argues that there is some hope for those whose obesity is not so severe 
that it constitutes an impairment, based on the ' perceived d isabi l ity' theory developed in weight 

22 Thornton, M .  The liberal promise : anti discrimination legislation in Australia, Oxford University Press, Melbourne at  22.  
23 ' News Release From the Office of the Attorney General :  New Grounds of Discrimination' May 4, 1 995.

<http://www.dpc.vic.gov. au/domino/Web  Notes/pressrel .nsf/0/51 80326aa07 ee61 f4a256372001 f2f80?0pen Document> 
24 Lynch, A. ' I s  obesity a disabil ity actual or perceived under the Disability Discrimination Act 1 992?' ( 1 996) 3(2) Deakin Law Review 

1 61 at 1 6 1  
25 Note 4 a t  957.
26 ( 1 993) EOC 92 478 
27( 1 993) EOC 92 478 at 79, 478 in Note 24 at 1 78 .
28 ( 1 992) EOC 92 401 
29 ( 1 992) EOC 92 401 at 78, 862 in Note 24 at 1 75 .  
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discrimination l it igation in the US .  The defin ition of a d isabi l ity under the ODA includes "a disabi l ity 
that is  imputed to a person"30. All State anti-d iscrimination leg islation (except for Tasmania) also 
include a provision prohibit ing imputed d isabi l ity d iscrimination .  Thus,  using this approach,  a 
person who was discriminated aga inst on  the basis of their weight may be able to argue that the 
d iscrimination was based on a perception that they were disabled or impaired under the particu lar 
Act. 

However, Lynch identifies a number of deficiencies in th is approach . The most substantial problem 
of using the ' perceived disabi l ity' theory of d iscrimination is i l l ustrated by the case of Cox v The 
Public Transport Corporation. It should be noted that this case was heard prior to 'physical 
featu res' be ing included as a protected attribute in  the Equal Opportunity Act 1 995 (Vic) .  This case 
invo lved Cox, an obese man ,  who was refused employment as a tram conductor on the basis that 
his weight meant that he was at risk  of card io-vascu lar d isease. Apart from Cox's obesity, he was 
in "a l l  other respects healthy"31 . M r. Cox argued that he was d iscriminated against on the basis of 
an i mputed d isabi l ity, here an increased risk of heart attack. However, the Board found in that this 
arg u ment fa i led because an increased risk of heart attack was not an 'actual impairment' under the 
Act, s ince it is merely a risk of futu re impairment32. So, under the State leg islation , it is un l ikely that 
an obese person cou ld claim d iscrimination on the basis of a 'perceived d isabi l ity' un less they 
cou ld show that the d iscriminator thought they were impaired in some way at the present time. 

Lynch points out that this is not the case under the ODA, which specifica l ly prohibits d iscrimination 
based on a "d isabi l ity that may exist in the future"33 . So there is some potential for an obese person 
who is d iscriminated against on the basis of a risk of future health problems, to receive protection 
under the ODA. However, Lynch calls the potentia l protection offered by the ODA a "clumsy, and 
perhaps inappropriate , means of redress"34 . He argues that the ' perceived d isabi l ity' approach 
leaves it open for the person discriminating to refute such cla ims by arg u ing that they were aware 
that the person in question was not d isabled , but that they merely perceived them as an obese 
person who they do not want to h i re on that basis alone35 . 

Thus it is clear that there is potential ly some protection for the overweight and obese u nder current 
Austra l ian anti-d iscrimination law, either as an actual d isabil ity if the obesity is severe enough ,  or if 
it is not, under the ODA using the ' perceived d isabil ity' approach . However, it is also evident that 
this protection is sign ificantly l imited , and indirect . Therefore,  it is on ly by specifica l ly provid ing for 
weight as a protected attribute for the purposes of d iscrimination leg islation ,  that the obese wi l l  
receive adequate sh ield ing from u nfair and unequal treatment. 

I n  conclusion ,  three main concepts shou ld be apparent from this d iscussion . F i rstly , that 
discriminatio n  on the basis of weight is a widespread phenomena in Austral ia ,  and has a sign ificant 
and detrimental impact on many d ifferent aspects of an obese ind ividual 's l ife. Secondly,  that the 
underlying purpose of enacting anti-d iscrimination law and the values underp inn ing modern 
Western society , that is, equal ity and fa i rness, in fact require that the obese receive protection from 
this d iscrimination . F inal ly ,  it should be clear that the current system of anti-d iscrimination 
leg islation in Austral ia does not provide adequate protection against weight d iscrimination .  It 
becomes clear from the convergence of these three concepts that it is i ncumbent upon a l l  
jurisd ictions i n  Austral ia to pass leg islation preserving 'weight' or 'physical features' as an attribute 
attracting protection from d iscrimination under the law. Un less such steps are taken , the unfair, 
arbitrary and unreasonable d iscrimination of a sign ificant segment of Austral ian society wil l  
continue, and the fundamental goal of anti-d iscrimination law in provid ing for the equal ity and 
dign ity of every individual wi l l  never be ach ieved . 

30 s4(k) in Note 24 at 1 64 .  
31 Cox v The Public Transport Corporation (1 992) EOC 92 40 1 a t  1 8, 859  in Note 26 at  1 74.
3 2  Note 24 at 1 75 .  
3 3  s4U) Disability Discrimination Act 1 992 (Cth) in Note 26 a t  1 75. 
34 Note 24 at 1 82 .  
35 Arrigo Ward , M . J  ' No Trifling Matter: How the Legal  System Supports Persecution of the Obese' ( 1 995) 1 0  Wisconsin Women's Law

Journal 27 at 58 in Note 26 at 1 81 .  
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Abstracts of papers submitted to the WATL Student Paper 
Competition 2003 

� 
War as U nj u st - a Fem i n ist Perspective 

Helen Bode 

This essay explores war from a femin ist perspective, and judges it to be u njust at both a material 
and a conceptual level .  The inherently u njust nature of war is determined th rough analysing 
women's positions in  war. Not only are women the greatest victims of war, but contemporary 
warfare is a narrow manifestation of dominant male perspectives.  This essay argues that the 
practice of confl ict and confl ict resolution needs to be interrogated and reformed using a femin ist 
perspective in order to make war more just .  

Domestic Vio lence 

Jessie Morwood 

According to World Bank figu res , at least 20% of women around the world have been physical ly 
abused or sexual ly assau lted . I n  I nd ia ,  stud ies have found that more than 40% of married women 
reported being kicked , slapped or sexual ly abused for reasons such as thei r husband's 
d issatisfaction with their cooking or clean ing , jealousy, and a variety of other motives. I n  Austra l ia ,  
according to Trish O'Rourke of Griffith U n iversity's School of Appl ied Psychology, 1 0-30% of 
Austral ian women have experienced domestic violence and more than 90% of victims of domestic 
violence are women ; with Austral ian idigenous women being ten time more l ikely to be vict imized . 
While in the US ,  it accounts for more hospital admissions than rape, muggings and road accidents 
combined . Domestic violence is the most common form of violence in the world and is a lso the 
world's single biggest cause of i njury to women . 

This paper wi l l  look at domestic violence: why it occurs,  how it works , its impact on victims; why 
some victims choose not to leave ; and what can be done within society and the jud icial system to 
make a change. 

Women and the Law: The Fema le Med iator 

Tanja Stephan 

This paper deals with the role of female med iators as th ird persons in med iations.  The paper 
points out some of the possible d ifficu lties that may arise in  commun icating with the parties 
involved . 

The paper takes a close look at the med iator's role with in the bargain ing process . It then 
determines gender issues, and the advantages and d isadvantages of a female med iator involved 
in  the session .  The paper then takes a closer look at the communication process and ski l ls 
needed by a med iator, and points out the d ifferences between male and female language and 
communication capabi l ities . The paper concludes by offering some suggestions as to how a 
female med iator can be a successfu l and effective commun icator. 
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Book review: Dark Victory by David Marr and Marian Wilkinson

Kelly McC/ymont graduated from the University of Queensland in 2000 with a Bachelor of Arts 
(Honours) majoring in Spanish and German and is currently completing the final year of a MBBS. 

Dark Victory is the first collaboration between Marr and Wi lkinson , both d istingu ished Fairfax 
journal ists, and both with prior book credits . It detai ls the period lead ing up to the Austral ian 
election in  November 2000,  with a focus on the Howard government's "ant i  refugee" and "tough on 
terror'' strategies. These are worthy topics for d iscussion , g iven that the Austral ian people 
convincing ly endorsed the L iberal-National government at the bal lot box. 

A work of extraord inary political journal ism, the book exposes the inner workings and mach inations 
of Howard's popul ist resurrection and foreshadows the present th ird term of government. Al l the 
s ig n ificant institutions get a work-over. The Austral ian mi l itary ,  from Chief-of-Staff Chris Barrie 
down ,  tango to the tune. The immigration ,  defence and foreign affairs departments bow their 
knees before Max Moore-Wi lton and h is army of Liberal party organisers .  Nebulous spy and 
cou nter-terrorism organ isations such as the Office of National Assessment and AS IO provide 
log istic support. F inal ly, the amazed and bemused opposition parties and med ia wonder what to 
make of it a l l .  

From late August to early November 2000 , al l  other considerations come second to the Tampa and 
the Twin Towers, and for a moment i t  seems there is no agenda to privatise health and education .  
For those with a penchant for poison,  the book fa irly oozes venom: gory deta i ls of government 
misrepresentations, obstinate ol igarchs and l iberal doses of double-speak. It is rather heady and 
depressing read ing .  For the book's many critics , there is perhaps more than a l ittle solace in  the 
fact that the Austral ian publ ic bel ieve the hype , and continue to vote John W. Howard back in .  For 
the rest of us, Marr and Wi lk inson's meticulous election h istory shows that the age of investigative 
journal ism is far from over in Austral ia. For mine, the best Austral ian pol itica l  writ ing since Frank 
Hardy's Power Without Glory. 
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