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Editors' Note 

Welcome to Pandora's Box 2005.  

Th is  edit ion of Pandora 's  Box h igh l i ghts and g ives pra ise to "Women of the 

World". From women's r ights in I ndonesia to g i rls  as ch i ld  so ld iers ,  the 2005 

ed it ion of Pandora's Box h igh l i ghts important contemporary issues on an 

i nternat ional level as wel l  as with in  Austra l ia .  

We have a lso pub l ished essays from the WATL Magistrates program.  These 

a rt ic les cover thought-provoking issues from jud ic ia l  d iscretion to the 

effectiveness of the Mu rri Court and Drug Court in Brisbane .  

I t  is  natu ra l  to  read some of  these articles and feel he lp less in  a world fu l l  of 

sufferi ng and i njustice. However, the a im of Pandora 's  Box is to em power 

change through education  and  u nderstand ing . We hope that by becoming 

aware of contemporary l egal  issues that face the world today, we can be better 

equ ipped to cha l lenge sufferi ng  and inj ustice . 

We hope that you enjoy read ing  the articles we have chosen to publ ish as m uch 

as we have enjoyed comp i l i ng the 2005 edit ion of Pandora 's Box. 

In closing ,  we leave you with the fo l lowing q uote : 

There are two ways of spreading light -­

To be the candle, or the mirror that reflects it. 

Edith Wharton 

Jessica Cameron , Ho l ly  K luver and Penny Al lman-Payne 

Pandora 's  Box Ed itors 2005 

Whilst the editors have checked references for authenticity, any mistakes belong to the authors. 
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FOREWORD 

Hilary Charlesworth* 

Th is  ed it ion of Pandora's Box is a testament to the many d ifferent voices of 

women in law. It presents both academic and personal accounts of problems 

that women encounter across the g lobe. 

Some lawyers fi nd a focus on women ,  sex or gender d isconcerti ng ,  argu ing that 

the law is bl ind to d ifferences between women and men . The art icles that fol low 

demonstrate that the law can often i ncu lcate d iscrim ination . I t  took me a long 

ti me to see th is .  As a law student many years ago,  I imb ibed the mythology of 

the law as impartial and it was not unt i l  I began in legal practice that I began to 

rea l i se how l im ited the impartia l ity of the law was. The part icu lar - the 

mascu l i ne  - has become the genera l  in  legal terms .  As I g row older and more 

impatient ,  I look forward to the day when issues of sex and gender wi l l  become 

less relevant and concerns of human ity wi l l  become more s ign ificant. This wi l l  

mean women wi l l  not be req u i red to speak as women because men are a lways 

speaking as men.1

Some of the articles incl uded here show the infl uence of femin ist thought .  What 

are the centra l  concerns of femin ist j u risprudence? It  is  clear that the term 

'femin ism'  is an over-extended umbrel la  and that we can readi ly  find bitter 

theoret ica l  d isputes between scholars who identify as femin ists . Examples of 

these d isputes i nc lude the debate over pornography,  or over the issue of 

traffick ing in women . 

An early search for points of commonal ity between women has fractu red and 

now it i s  common to fi nd references to  'femin isms' rather than 'femin ism ' .  The 

Canad ian academic, Den ise Reaume,  has cha l lenged the idea of  fem in ist 

ju risprudence as a d istinctive school of thought and has attempted to recogn ize 

the d ivers ity with i n  femin ist scholarsh ip . 2 She has proposed an account of

*Keynote speaker for the WATL Annual Professional Breakfast in 2005.
1 See ANNE PHILLIPS, ENGENDERING DEMOCRACY (1991) at 7. 
2 Denise Reaume, What 's Feminist about a Feminist Analysis of Law? LEGAL THEORY (1996). 

i i i  



femin ist j u risprudence as 'an ana lysis of the exclus ion of (some) women 's  

needs, i nterests , aspirations ,  or attri butes from the design or app l ication of  the  

law . ' 3 Th is  account does not req u i re a thick substantive conception of the  a ims

of  femin ism.4 I n  other words ,  i t  assumes a broad commitment to  the eq ual ity of

women , without defi n i ng what equal i ty actua l ly is .  Reaume's notion of fem in i st 

j u r isprudence a lso bu i lds  on the sense that the injustice women face i s  

structu ra l and  systemic and i t  is  sceptica l about the  justice of  trad it ional power 

structu res.  

I fi nd th is exp lanation of fem in ist j u risprudence as concerned above a l l  with the 

exclus ion of women attractive as an a lternative to the rad ical  fem in ism 

associated most strong ly with the writ ings of  Catharine MacKinnon because i t  

does not depend on a notion of  the un iversal victim isation of  women and the 

u n iversa l empowerment of  men . 5 I t  moves us  away from the rather d ispi r it in g

a n d  often para lysing idea of women as  the eternal downtrodden a t  the hands of 

an international brotherhood of men . 

The d iversity of the contri but ions you wi l l  read here is  evidence that women's  

l ives remain excluded from the law i n  many d ifferent ways . Some cases are 

easier to tackle than others , but we have a lot to learn from work going on 

a round the world .  I congratu late the ed itors and the contributors on the i r  hard 

work in  bring ing these important stories to a broader pub l ic .  

3 Ibid. at 271 . 
4 Ibid.
5 See Vanessa E. Munro, On Power and Domination: Feminism and the Final Foucault 2 EUROPEAN 
JOURNAL OF POLITICAL THEORY (2002) 79, 80. 
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Killing Childhood - Girl Child Soldiers 

Dr Mark Zirnsak has been actively involved in activities relating to the 

promotion of peace, arms control and disarmament since 1 997. He was 

employed as the Synod Social Justice Development Officer in June 1 999 for the 

Victorian Uniting Church and is currently the Director of the Justice and 

International Mission Unit of the Victoria and Tasmanian Uniting Church. Mark 

continues to advise the Uniting Church nationally on issues relating to 

International Humanitarian Law, peace and disarmament. He is the Uniting 

Church representative on the Minister for Foreign Affairs National Consultative 

Committee on International Security Issues. 

In his time with the Uniting Church, Mark also represented the Uniting Church 

on the Australian Coalition to Stop the Use of Child Soldiers, acting as co­

ordinator for the Coalition in 2001. 

From December 1 997 to the end of 1 999, Mark had been National Religious 

Network Contact and Victorian Religious Network Coordinator for Amnesty 

International Australia. 

In 2003, Mark was awarded the National Meritous Service Award by Amnesty

International Australia. 

It is estimated that at least 300,000 ch i ld ren under the age of 1 8  a re currently 

taking part i n  a rmed confl ict a round the world . 1 Hundreds of thousands more

may be enrol led in  government armed forces or a rmed opposit ion g roups and 

made to  fight .  I n  over th i rty countries around the world , these young combatants 

are both the tools and the casualt ies of adu lt hatreds. The problem is most 

crit ica l  in  Africa and Asia .  Over two mi l l ion ch i ldren have been k i l led in a rmed 

confl icts in  the past decade,  with s ix m i l l ion more seriously inj u red or  

permanently d isabled . Ch i ld sold iers are often indoctrinated with ethn ic ,  

nationa l ist ic or rel ig ious hatred , and then forced to  fight i n  adu lt wars .  

1 Dyan Mazurana and Susan McKay, "Ch ild Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
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Between 200 1 and 2004 , armed hosti l it ies i nvolv ing ch i ld ren less than 1 8  years 

old occu rred in  Afghan ista n ,  Angola , Burund i ,  Colombia , the Democratic 

Repu bl ic of Congo ,  Cote d ' I vo i re ,  Gu inea, I nd ia ,  I raq , I s rael  and the Occup ied 

Territories , I ndonesia ,  L iberi a ,  Myan mar/Burma ,  N epa l ,  Ph i l i pp ines , Russ ian  

Federation ,  Rwanda ,  Sri Lan ka , Somal ia ,  Sudan and  Uganda . Govern ments 

that used ch i ld  sold iers i n  armed confl ict were Burund i ,  the Democratic Rep u b l ic  

of  Congo, Cote d ' I vo i re ,  Gu i nea ,  Li beria ,  Myanmar/Burma ,  Rwanda ,  Sudan ,

Uganda and  the U SA. 2

Ch i ld ren in  combat a re at g reater risk  of harm .  Th is  is  due to the i r  re lat ive 

immatu rity and a lso d ue to the drugs and a lcohol they are often forced to take . 

The ava i labi l ity of modern l i g htweight weapons enables ch i ld ren to be more 

easi ly used as sold iers . They are a lso used as sp ies ,  messengers ,  sentries ,  

porters ,  servants and even sexua l  s laves. Ch i ld  sold ie rs a re more vu lnera b le to 

d isease wh i le  cam pa ign ing .  They can a lso end u p  with deformed backs and  

shoulders from carry ing l oads too heavy for them.  

Ch i ld sold iers cons ist ma in ly of: 

• Refugee and i nterna l l y  d isp laced ch i ld ren ;

• Chi ldren separated from their  fami l ies or with d isrupted fami ly  backgrounds ;

• Economica l ly and  socia l ly deprived ch i ld ren ;

• Other marg ina l ised groups ;  and

• Chi ldren i n  confl ict zones .

Wh i le  some ch i ld ren  a re recru ited forcib ly ,  others are d riven i nto a rmed forces 

by poverty, a l ienat ion and d iscrim ination . Many ch i ld ren jo in armed g roups 

because of their  own experience of a buse at the hands  of armed forces or  

groups.  

2 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
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G i rl Sold iers 

Gi rls are recru ited , as wel l  as boys , but i n  smal ler  numbers and usua l ly  by 

a rmed opposit ion groups .  Some even jo in voluntari ly .  In the spring of 1 999 , 1 6-

year-old E l inda Muriq i  from a U S  h igh school was recru ited by the Kosovo 

L iberation Army (KLA) ,  being caught u p  in the KLA's aggressive recru itment 

campaign .  As E l i nda and other Alban ian-American vo lunteers waited in a hote l 

car park to depart for the war in  Kosovo , speakers pra ised them for the ir  

bravery and ded ication whi le relatives wished them wel l .  E l i nda's fi rst stop 

would be Alban ia ,  where she wou ld jo in  hundreds of other  volu nteers from 

around the world for 1 5  days tra in ing before being  sent to take on the seasoned 

forces of the Federa l  Republ ic  of Yugos lavia . " I ' l l  d ie  happy if the fi rst bu l let ki l ls  

me I wi l l  d ie for the freedom of Kosovo , "  sa id E l i nda .  3 

I n  200 1 g i rls  were active partic ipants in  a rmed confl i cts i n  32 cou ntries arou nd 

the world .4

G i rls  who volunteered were usua l ly  i nfl uenced to jo in by a s ign ificant person in 

their life or because they be l ieved the movement's propaganda that promised 

them a better l ife . Poverty is a s ign ificant factor in g i rls  vol u nteering to be ch i ld  

so ld iers .  They see themselves as havi ng food , a un iform that  would g ive them 

status and a g roup to wh ich they cou ld  belong . 5

Over the past 1 5  years ,  g i rls have been k idnapped and forced into wart ime 

service in  at least 20 countries Angola ,  B u rund i ,  L iberia ,  Mozambique,  

Rwanda ,  S ierra Leone ,  Uganda , Colombia ,  E l  Sa lvador, Guatema la ,  Peru , 

Cambod ia ,  East Timor, Myanmar/Bu rma ,  Ph i l i pp ines,  S ri Lanka ,  Federal 

Repub l ic  of Yugoslavia ,  Turkey and Palesti ne .6

3 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
4 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
5 Yvonne E. Keairns, 'The Voices of Girl Child Soldiers", Quakers United Nations Office, October 2002. 
6 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists,
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
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Schools ,  d iscos and  markets a re typ ical p laces for the recru itment of forc ing of 

g i rls into armed forces or  a rmed opposit ion g roups .  I n  Sri Lanka ,  Tami l  g i rls  

orphaned by the war were recru ited and coerced i nto jo in ing the ran ks of the 

Liberation Tigers of Tami l  Ee lam (L TTE ). The L TTE a lso ran its own 

orphanages and took  ch i l d ren from these orphanages to make up its numbers . 7

G i rls  a re sometimes g iven by the i r  parents i nto armed serv ice .  Th is can be as a 

form of "tax payment" , as in  Colombia and Cambodia . I n  a d ifferent example ,  

after the rape of h is  1 3-year-o ld daughter, a Kosovo-Al banian refugee father 

gave h is  daughter to the KLA.  "She can do to the Serbs what they have done to 

us , "  he said . "She w i l l  p robab ly  be k i l led , but that wou ld  be for the best. She 

wou ld have no futu re a nyway after what they d id to her ."8

G i rls  who are v ict ims of sexua l  o r  phys ica l v io lence in  the i r  homes are at g reater 

risk of becoming ch i ld  sold iers .  

Rape of  Girl Soldiers 

Girls who are u sed as  sold iers a re at risk of rape, sexual  harassment and 

abuse. I n  African confl i cts , g i rl s  have often been treated as sexual  property, 

a l located to sold iers as "wives" ,  d istri buted as rewards for good sold iering ,  or 

g iven to loca l ch iefs .  For exa mple ,  accord ing to a 22 year-old male ex­

commander in the Lord 's  Res istance Army in Uganda ,  "I was abd ucted at the 

age of 9 .  I was a 'good ' sold ier  and by the age of 1 4 , I was 'g iven '  my fi rst wife 

(she was 1 7  years o ld  at the t ime) .  When I tu rned 1 8 , I was rewarded with a 

second wife (then 1 4  years o ld ) . "9 G i rls have been reported to have been

systematica l ly  forced to p rovide sexua l  services for armed forces and/or armed 

opposit ion g roups i n  Angola ,  Bosn ia ,  Bu rund i ,  Cambod ia ,  Colomb ia ,  the 

Democratic Rep u bl i c  of Congo,  East Timar ,  Hondu ras ,  I ndonesia ,  Kosovo, 

7 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
8 Carol Williams, " In Kosovo, Rape Seen as Awful as Death", Los Angeles Times, 27 May 1 999, A1. 
9 Aki Stavros, Robert Stewart and Amanda Stavrou, "The Reintegration of Child Soldiers and Abductees: A 
Case Study of Palaro and Pabbo, Gulu District, Northern Uganda", Background papers for the 
International Conference on War-Affected Children, September 2000, (Ottawa: Canadian International 
Development Agency and UNICEF, 2000). 
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Liberia ,  Myanmar ,  Mozambique ,  Peru , Rwanda ,  S ierra Leone,  Sudan and 

Uganda. 1 0

I n  Z imbabwe , former g i rl tra i nees reported rapes a t  the N at ional  Youth Service 

tra in ing centres ,  inc lud ing by officia ls . 1 1 For examp le  a 1 9-year-old woman

described her experience as: 

"There was no one i n  charge of the dormitor ies and on  a n ightly basis we 

were raped .  The men and youths wou ld come in to our dormitory i n  the 

dark ,  and they wou ld j ust rape us - you wou ld j ust have a man on top of 

you , and you cou ld not even see who it was .  I f  we cr ied afterwards ,  we 

were beaten with hosepipes. We were so scared that we d id not report the 

rapes. The youngest g i rl in  our  group was aged 11 a nd she was raped 

repeated ly i n  the base ."  1 2  

I n  Cambod ia and E l  Sa lvador, pregnant g i rl s  i n  a rmed opposit ion g roups were 

g iven the cho ice of aborti ng their  babies or  g iv ing  the i r  ba bies to peasants , who 

wou ld  ra ise them unt i l  they reached fig hti ng age and  they wou ld then be 

pressured into serv ice . 1 3

The rape of g i rl sold iers a lso carries with i t  risks o f  sexua l ly  transm itted d isease , 

infection , uteri e deformation ,  vag ina l  sores , menstrua l  compl ications and 

steri l ity . In S ierra Leone,  hea lth workers estimate that 70  - 90% of rape victims 

tested positive for sexua l ly transmitted d iseases , and g i rl s  a bd ucted to serve in 

armed g roups were especia l ly  at risk because of repeated i ncidents of sexual 

violence. 1 4

In the aftermath of  repeated sexual assault, girls often experience shock, loss of 

dignity, shame, low self-esteem, poor concentration and memory, persistent 

n ightmares, d epression and other post-trau matic stress effects . The many 

10 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 , pp. 30-35. 
1 1  International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
12 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
1 3 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 ,  pp. 30-35. 
1 4 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001 ,  pp. 30-35. 
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problems rape victims must cope with a re compounded in  some cou ntries by 

the stigma of lost v i rg i n ity. G i rl s  may be a l ienated or rejected because they have 

been raped or had pre-marita l sex , as in S ierra Leone,  Mozambique and 

th roug hout the Ba l kans .  The ch i l d ren born as a resu lt of  rape may be rejected , 

with the g i rl ' s  problems magn ified if the i r  fami ly rejects their  daughter or her 

baby. 1 5

Former g i rl sold iers with ch i l d ren  find their  prospects for marriage reduced . I n  

many countries ,  i n  order to b e  des i rab le  for marriage, g i rls  must have ski l l s  and 

be ab le to  contribute to  the fam i ly ,  but  former g i rl so ld iers with ch i l d ren often 

lack the opportun ity to ga in  ski l l s .  There are often l im ited options for ch i ld  care . 

Such former g i rl sold iers may be forced to tu rn to prostitut ion i n  order to 

su rvive. 1 6

Unfortunate ly ,  when demobi l isat ion of a rmed forces occurs after confl icts , g i rl s  

i n  a rmed forces are too often ignored i n  programs of  reintegration into society . 1 7

I n  S ierra Leone,  demob i l i sation p rograms i n it ia l ly  fa i led to address the needs of 

thousands of g i rls  associated with a rmed g roups. 1 8 G i rls  sometimes self­

demob i l ise to avoid stigmatisat ion in  their  own commun it ies associated with 

being part of an armed g roup .  

Not a l l  armed g roups tolerate sexua l  v io lence against g i rl recru its . I n  the 

Phi l i pp i nes and Sri Lan ka ,  sexua l ly i nt imate relationsh ips between men and  

women i n  armed opposit ion g roups were forbidden without the  consent of  the 

woman and the approva l of a com mander. 1 9

Other Uses of G i rl Sold iers 

1 5 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists,
Vol. 57, No. 5, September/October 2001, pp. 30-35. 
1 6 Susan McKay, Mary Burman, Maria Gonsalves and Miranda Worthen, "Known but Invisible: Girl Mothers
returning from Fighting Forces", Child Soldiers Newsletter, International Coalition to Stop the Use of Child 
Soldiers, Issue 11, May 2004, pp. 1 0- 1 1 .  
1 7 Dyan Mazurana and Susan McKay, "Child Soldiers: What about the girls?", Bulletin of Atomic Scientists, 
Vol. 57, No. 5, September/October 2001, pp. 30-35. 
18 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
1 9 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
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Girl sold iers have conducted su icide m issions ,  he lped recru it and abduct other 

ch i l d ren , and ca rried out pun ishments of others ,  such as other ch i l d ren that 

have attempted to escape .  

I m p roving Inte rnational H uman Rig hts Standards 

Article 38 of the U n ited Nations Convention on the Rights of the Ch i ld  sets 1 5

years of age a s  the m in imum age for recruitment of ch i ld ren into armed forces 

and their  part ic i pation in hosti l i t ies . 20

I nternational H u man ita r ian Law (the Geneva Conventions and the Addit ional 

Protocols)  req u i res states to take "a l l  feas ib le  measures" to prevent ch i ld ren 

under 1 5  years of age taking a "d i rect part in hosti l it ies" , in  particu la r  by not 

recru it ing them i nto a rmed forces.  

Conscripti ng or  en l ist ing ch i l d ren under the age of 1 5  into armed forces or us ing 

ch i l d ren i n  com bat is a war crime under the statute of the new I nternational 

Crim ina l  Cou rt .  In 2003, the Prosecutor of the S pecial Cou rt for Sierra Leone 

(an i nternationa l  cou rt estab l ished by the U N  and the government in 2002) 

issued the fi rst i nd ictments aga inst those beari ng  the g reatest respons i b i l ity for 

crimes against human ity and war crimes .  The ind ictments incl uded charges of 

conscripting , en l ist ing and us ing boys and g i rls  under the age of 1 5  to 

part ici pate i n  active hosti l it ies. 21

An Optional Protocol to the UN Convention on the Rights of the Ch i ld  came into 

force on 1 2  February 2002 . The Optiona l  Protocol :  

1 .  proh ib its a rmed g roups from us ing ch i l d ren u nder the age of 1 8  i n  confl i ct; 

2 .  bans  a l l  compu lsory recru itment of  people u nder  the  age of  1 8 ; 

3. bans vol untary recru itment of people u nder  the age of 1 8  by armed g roups;

2 0  "United Nations Convention on the Rights of the Child", Office of the UN High Commissioner for Human 
Rights, <http://www.ohchr.org/english/law/crc.htm>. 
21 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
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4 .  ra ises the m in imum age to 1 5  for voluntary recru itment b y  Govern ments and 

provides some safeguards .22

As of June 2005, 97 countries had ratified the Optiona l  Protocol and a fu rther 

37 countries had s igned .  

The in trod uction of the Optional  Protocol has been a contributi ng factor i n  the 

decl ine of the use of ch i ldren in  a rmed confl ict s ince 200 1 . However, the 

Democrat ic Repub l ic of Congo, Burund i ,  Uganda ,  USA, Taj i k istan and Liberia 

ratified the Optiona l  Protocol and then violated its ob l igations . The USA violated 

the Opt ional  Protocol by send ing 62 sold iers aged 1 7  to the confl icts in  

Afghan istan and I raq  in  2003 and 2004 . 23

Austra l ia  s igned the Opt ional  Protocol in  October 2002 , and is  now moving to 

pass the Optional  Protocol i nto Austra l ian law. There is an Austra l ian Defence 

Force Di rective that requ i res that the Austra l ian m i l itary not use people under 1 8  

years of age in  armed combat . However, under the Optional  Protocol ,  Austra l ia 

w i l l  conti nue  to a l low 1 6-year-olds to be recru ited into the armed forces.  

Around 60 countries of the 1 9 1 states wh ich are party to the Convention on the 

Rights of the Ch i ld  have laws perm itt ing the recru itment of people under 1 8  

years of age .  The on ly  argument that has been advanced for sett ing recru itment 

below the m in imum age for participation in hosti l it ies has been the need to 

provide tra i n ing . The argued need for tra in ing wou ld seem to assume the 

i ntention to send recru its i nto combat at the m in imum acceptable age, rather 

than seeing  th is as indeed a m in imu m below wh ich such action is completely 

u nacceptab le .  

Both the U n ited Nations Ch i ldren 's  Fund (UN ICEF ) and the U N  H igh

Commiss ion for Refugees advocate 1 8  years as the min imum age for 

recru itment and part icipation in armed confl icts . I n  1 997 the Labour and Socia l  

2 2  Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed 
conflicts", Office of the UN High Commissioner for Human Rights, <http://www.ohchr.org/english/law/crc­
conflict.htm>. 
23 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004. 
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Affa i rs Commission of the Organ isation of African U n ity adopted the Arusha 

Recommendations which , inter alia, " [c]ondemn recru itment and conscription of 

ch i l d ren under the age of 1 8  years in the armed forces or armed groups" . 24

The UN requ i res 1 8  year aids as peace-keepers and prefers those aged 2 1  and 

over. 

I nternationa l Labour  Organ isation ( I LO) Convention 1 82 on the e l im ination of 

the worst forms of ch i ld  labour  has been ratified by 1 50 governments as at 

August 2004 .25 I t  defi nes the forced or compulsory recru itment of ch i l d ren under

1 8  for use i n  armed confl ict as one of the worst forms of ch i ld  labou r and 

therefore proh ib ited . Austra l ia  has signed the Convention , but is yet to ratify it .  

S ince 1 999 ,  demobi l isation programs for chi ld sold iers have been offic ia l ly 

estab l ished i n  1 2  countries , with UN agencies work ing in  partnership with 

governments and i nternational  non-governmenta l  organ isations .  Some 

governments have created the i r  own programs.26

The U n iti ng Church in  Victoria and Tasman ia has conti nued to campa ign  for the 

Austra l ian Government to put pressure on countries and armed opposit ion 

groups to end the use and recru itment of chi ld sold iers .  However, Austra l ia is 

yet to ratify the Optional  Protocol and must do so before it can be taken 

serious ly in  the i nternational arena on th is  issue. Anyone interested in a copy of 

a letter-writi ng action to the Austra l ian Government on the issue can contact the 

Un iti ng Chu rch in Victoria and Tasmania on (03) 925 1 527 1 or 

 

24 Report of the Secretary-General on the Twentieth Session of the Labour and Social Affairs Commission, 
CM/201 4  (LXVI), para 84. 
25 International Labour Organisation, <http://www.ilo.org>. 
26 International Coalition to Stop the Use of Child Soldiers, "Child Soldiers Global Report 2004", 2004.
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The Common Sense of Jurors Versus The Wisdom of the Law: 

Judicial Directions and Warnings in Sexual Assault Trials 

This article was first published in UNSW Law Journal Vol 28(1), Forum 11(1).

Dorne Boniface* is a Senior Lecturer, Law Faculty, University of New South 

Wales. 

Assu m i ng [ the p leaders] . . .  successfu l ly  avoid ed errors i n  form , and d id not 

stam me r  (for stammeri ng wou ld have been immed iately fata l to the 

stam merer's case) ,  the issue was then before the court for j udg ment. 1

I n  med ieva l t imes, precis ion and completeness of oath determ ined the cou rt's 

verd ict. H ow much do the demands of appel late cases present the tria l  j udge's 

d uty to g ive d i rections and warn ings in the sexual  assau lt tria l  with cha l lenges 

ak in  to the med ieva l pleader? The role of precise incantations in court has a 

more recent embod iment also i n  the 1 gth (and 2oth ) century formu la ic

corroborat ion d i rection . Corroboration law became so h idebound with 

techn ica l i ties remote from functiona l ism that by the late 2oth century cou rts and

leg is lators relegated it to the h istorica l d ustb i n .  The purpose of th is  art ic le is  to 

explore whether we are seeing a th i rd generation of legal formula ic demands in  

the form of the j ud ic ia l  d irections and  warn ings i n  sexual  assau lt tria ls .  In  recent 

years cons ideration has been g iven to prosecutoria l  decis ions in regard to 

sexua l  assau lt cases2 , to convict ion rates for sexua l  assau lt offences3 and to

reform of evidence law affect ing sexual  assau lt tria ls4 . However less attention

has been g iven to how the growth of j ud ic ia l  d i rections and warn ings to j u ries 

impacts on sexual  assau lt tria ls .  Us ing a snapshot of statist ics from the 

caseload before the NSW Court of Crim inal Appeal  in  2004 th is  article h igh l ights 

* The author wishes to acknowledge and thank Jill Hunter, Jill Anderson and Felix Tse for their useful
comments on this article. All errors however are the author's. 
1 Kathryn Cronin and Jill Hunter, Evidence Advocacy and Ethical Practice: A Criminal Trial Commentary

�1995) 9. 
See, eg, Denise Lievore, 'Prosecutorial Decisions in Adult Sexual Assault Cases' , Trends and Issues in 

Crime and Criminal Justice No 291 ,  Australian Institute of Criminology (2005).
3 See, eg, Legislative Review Committee, Parliament of South Australia, Inquiry into Sexual Assault
Conviction Rates (2004 ). 
4See, eg, NSW, Report on Child Sexual Assault Prosecutions: Standing Committee on Law and Justice,
Parl Paper No 208 (2002) Ch 4.

1 0



the prominence of appeal submissions based on a l leged defects i n  a tria l  

j udge's warn ings and d i rect ions in  sexua l  assau lt tria ls .  The s ign ificant number 

of appea ls that concern sexual assau l t  tria ls and the prom inence of these 

grounds of appeal  g ive tang ib le weight to the concerns expressed by S ully J in 

R v BWP that the law has created a Hercu lean task for tria l  j udges to ensure 

they recite a l l  manner of d i rections with precis ion . The trend towards greater 

numbers of and i ncreased complexity i n  d i rections and warn ings ra ises a q uery 

as to their effectiveness in  sexua l  assau lt tria ls .  The art ic le concl udes by 

assert ing the need for ju ry research to determ ine the uti l i ty of those d i rections 

and warn i ngs as effective 'forensic reason ing ru les'6 .

I Background 

There are 4 75 cases on the New South Wales Court of Crim ina l  Appeal website 

for 2004 .7 I n  view of the number of defendants who plead gu i lty, i t  is not

surpris ing that sentence appeals comprise the greatest part of the cases in  the 

2004 sample (at 62.5% of cited cases) .  Conviction appea ls as a percentage of 

cases in  the sample tota l led 26 .7% . 8 The table below d ivides the 2004

conviction appea ls into categories concern ing sexua l  assau l t  offences ,  other 

v io lence against the person offences, property offences, drug offen ces and  

other offences.  

5 (2002) 54 NSWLR 241. 
6 Paul Roberts and Adrian Zuckerman, Criminal Evidence (2004) 499.
7LawlinkNSW,<http://www.agd.nsw.gov.au/scjudgments/2004nswcca nsf/WebView1 ?OPenView&Start=1 & 
End=31 > at 1 May 2005. Some cases include more than one appeal however those multiple appeals were 
not counted separately. 
8 Other appeals, for example, appeals pursuant to s 5F of the Criminal Appeal Act 1912 (NSW) were 
10.8% of the cited cases. 
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Table 1. 2004 N SW C o u rt of C ri m ina l Appeal: Convi ction Appea ls

As % of a l l  conviction  appea ls  

Sexual  assau lt offen ces 28.3% 

Other v io lence aga inst the 29.9% 
person offences 
(for example ,  murder  and 
assault   

Property offences 18.1% 
(for example larceny offences 
and armed robbery offences 
where no physica l i nj u ry was 

 

 offences 19.7% 

Other offences 3.9% 
(for example ,  ins ider  trad ing 
and escape lawfu l custody 

 

It is notable that the percentage of appeals concern ing sexual  assau lt 

convictions is a lmost equa l  to appeals concern ing a l l  other violence against the 

person convictions.  There is no wish to make these percentages overstate any 

position , but what can be safely suggested is that conviction appeals 

concern ing sexual assau lt convictions are n umerica l ly  s ign ificant .  The more 

interesti ng statistic is  that 55 .5% of those sexual assau lt convict ion appeals 

concern grounds of appea l  based upon submissions that argued that the trial 

j udge had g iven an inadeq uate or  incorrect j ud icial d i rection and or warn ing . 

II Judicial directions and warning in sexual assault trials 

The case of R v BWT9 is now wel l  known , i n  part icu lar, for paragraph 32 where 

Wood CJ l isted a 'mu ltitude of d i rections ' 1 0  that are necessary to be considered

by a tria l  j udge when summing up in a sexua l  assau lt tria l .  

Put short ly the fol lowing warn i ngs a n d  d i rect ions need to be considered . This 

l ist is not exhaustive and the cases before the New South Wales Court of 

9 (2002) 54 NSWLR 241 .  
10 

R v BWT (2002) 54 NSWLR 241 , 250. 
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Crim ina l  Appea l  i n  2004 ind icate that d i rect ions which were the subject of 

appeal in sexua l  assau lt cases extended beyond th i s  l i st .  

1 .  The Murray11 d i rection - where on ly one witness asserts the commission

of a crime the evidence of that witness must be scrutinized with great 

care before conclud ing that the accused is gu i l ty .  

2 .  The Longman 12 warn ing ( re inforced by the High Cou rt i n  Crampton v The

Queen 13 ( 'Crampton ') and Doggett v The Queen 14 ( 'Doggett') ) must be

cast as a warn ing rather than a comment or a caution - where there is 

any delay in  making a compla int that i s  not trifl i ng ly short and there is a 

risk of relevant forensic d isadvantage that i s  not 'fa r-fetched or fancifu l ' .  

Even if there is evidence that corroborates the  compla inant's account the 

jury shou ld be told that i t  wou ld  be unsafe or dangerous to convict un less 

the j u ry scruti n iz ing the evidence with g reat care ,  cons ideri ng the 

ci rcu mstances relevant to its eval uation and  paying heed to the warn ing , 

were satisfied of its truth and accuracy. 

3. The d i rection u nder Criminal Procedure A ct 1986 (NSW) s 294 - a delay

in  compla int does not necessari ly  i nd icate that the a l legation is fa lse and

there may be good reason why the compla i nant  hesitated i n  compla in ing .

4 .  The Crofts 15 d i rection (said to  cou nterba lance the d i rect ion u nder s 294)

- delay in  compla in ing or absence of a compla int may be taken into 

account  in eval uati ng  the evidence of the compla inant and in determin ing 

whether to bel ieve h im or her. The d i rect ion shou ld not be made i n  terms 

that suggest that compla inants of sexual  assau lt are un re l iab le or that 

delay is a s ign of fa ls i ty of the compla int .  

5 .  The KRM16 or Markuleski17 d i rection - where the j u ry enterta in  a

reasonable doubt concern ing the truthfu lness of the compla inant's 

evidence in  relat ion to one or more cou nts , that must be taken into 

11 Murray v The Queen (1987) 11 NSWLR 12.
1 2 Longman v The Queen (1989) 168 CLR 79. 
13 (2000) 206 CLR 161.
14(2001) 208 CLR 343.
15 Crofts v The Queen (1996) 186 CLR 427.
16 KRM v The Queen (2001) 206 CLR 221.
17 R v Markuleski (2001) 52 NSWLR 82. 
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account in  assessing the truthfu lness or  rel iabi l ity of the compla inant's 

evidence genera l ly .  

6 .  A d i rect ion wh ich i nd icates the forens ic use of compla int  evidence in 

regard to i ts admissib i l i ty as  re levant to facts in  issue (v ia hearsay) and 

or the cred ibi l ity of the compla i nant .  

7 .  The Gipp 18  d i rection - a d i rection that  tel l s  the j u ry how evidence of

uncharged sexual cond uct can and cannot be used - whether only to 

show the natu re of the re lat ionsh ip and not to use it for satisfaction of the 

occurrence of such conduct for proof of the act charged . 

8 .  A d i rection pursuant to Evidence Act 1995 (Cth ) s 951 9  o r  the BRS20

d i rection - where evidence revea l ing a tendency (usua l ly  of an  accused ) 

is inadmiss ible for a tendency purpose but admiss ible for another 

pu rpose , the ju ry shou ld  be told that the evidence should on ly be used 

for that admiss ible purpose and to use the evidence to prove a tendency 

is improper. 

9. A d i rection in re lation to the use of evidence admiss ible to rebut an

explanation of coi ncidence where an accused is charged i n  the one

ind ictment with sexual assau lt aga inst two or more compla inants ,  the j u ry

are told that they shou ld  be sat isfied beyond reasonable doubt fi rst , of

the offences a l leged i n  respect of one compla inant and then , of the

existence of such a substantia l  and re levant s im i larity between the two

sets of acts as to exclude any acceptable explanation other than that the

accused committed the offences aga inst both compla inants .

1 0 . Any identification warn i ng pursuant to Evidence Act 1995 (Cth ) s 1 16 ,2 1  a

Domican22 warn ing , o r  an  un re l iable evidence warn i ng pursuant to

Evidence Act 1995 (Cth ) s 1 65 ,  23 upon request and un less there is good

reason not to g ive the warn i ng .  

1 8 Gipp v The Queen (1998) 194 CLR 106. 
1 9 See also Evidence Act 1995 (NSW) s 95.
20 BRS v The Queen (1997) 191CLR275. 
21 See also Evidence Act 1995 (NSW) s 116.
22 R v Domican (1992) 173 CLR 555. 
23 See also Evidence Act 1995 (NSW) s 165.
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I l l  The move away from corroboration 

Corroboration warn ings ,  now i ncreasing ly  restricted by statute , requ i red judges 

to d i rect j u ries i n  al l  cases i nvolv ing sexua l  assau lt offences that it was unsafe 

to convict on the uncorroborated test imony of the compla inant .  By the m id-20th

centu ry tria l  j udges were requ i red to g ive a corroboration warn ing for testimony 

of three classes of 'suspect witness' : accompl i ces ;  compla inants in  sexua l  

assau lt cases;  and ch i ld ren . Corroboration warn ings were archaic because they 

made categorica l  assumptions about the cred ib i l ity of whole classes of witness 

i rrespective of the circumstances of the case.  The corroboration warn ing 

requ i rement i n  sexual assau lt cases reflected two assu mptions:  fi rst, that sexual 

assau lt compla inants frequently make fa lse a l l egations due to perhaps neurotic 

fantasy, shame or spite ; second , that it was especia l l y  d ifficult  i n  the context of 

one person 's  word aga inst another's ,  with l ittle  other  evidence to determine the 

confl i ct ,  for j u ries to detect fa lse a l legations .  Strong prejud ice and resentment 

toward the accused was a d isti nct possib i l ity and  the presumption of innocence 

cou ld fa l l  by the wayside particu larly where the a l l egation concerned ch i ld  

sexua l  assau lt .  

As the problem of non-report ing of sexua l  crimes became recogn ised , the idea 

that sexua l  assau lt a l legations are easy to bri ng and susta in  to conviction 

became progress ively more implaus ib le .  The practical and psychological 

barriers to tak ing matters to court were recogn ised and the necess ity of 

confronti ng art ific ia l  evidentiary hu rd les began to be q uestioned . I n  add it ion ,  the 

mora l  c l i mate was chang ing .  The socia l  consequences of extra-marital sex were 

d im in ish ing  and there was no longer any reason to support the assert ion that 

fa lse a l legat ions were widespread and that they necessitated an automatic 

corroboration warn ing in a l l  sexual  assau lt prosecutions .  

The ut i l ity of  the corroboration warn ing  was a lso q uestionable .  As a contri bution 

to rat ional  adj ud ication the warn ing was either superfl uous where the 

compla inant's unre l iab i l ity was obvious and  useless where the compla inant was 

a ski l l ed ,  convincing l iar .  I t  a lso gave the harmfu l i mpression that the crim inal  

j ustice system unfa i rly d iscrim inated aga inst sexua l  assau lt compla inants . The 
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compla inant corroboration warn ing was a lso supposed to be protective of the 

accused , when in  practice it cou ld  operate to his detri ment with the tria l  j udge 

be ing requ i red to l ist damaging evidence capable of provid i ng corroboration and 

focusing the j u rors' minds on the most damag ing aspects of the prosecution's 

case j ust before the ju ry de l i berated . 

Corroboration  law a lso rapid ly became superseded in  no large part because the 

tech n ica l i ty and  rig id ity of the requ i rements provided a ready aven ue for appeal .  

Ritua l istic i nca ntat ions a n d  formal legal  mantras wou ld often b e  mean ing less if 

not mystify ing for the j u ry .  The Evidence Act 1995 (Cth ) ,  Evidence Act 1995 
(NSW),  as  wel l  as the Evidence Act 2001 (Tas) ,  abo l ished corroboration

requ i rements24 a long with the requ i rement for a corroboration warn ing in  s 1 64 ,

but  have preserved jud icia l  d iscretion for a corroboration warn ing to  be g iven .  

The  d i rections  that evolved in  Austra l ia outs ide corroboration l aw a re i n  the 

h istory of Ang lo-based evidence law, 'second generation '  d i rections .  Their 

flexib i l ity and functiona l i ty made them appear far more effective i n  g u id i ng the 

ju ry and so bri ng ing  about just resu lts . They evolved in response to the lega l ism 

and techn ica l ity of corroboration d i rect ions. 

These more 'fl ex ib le and functiona l '  d i rect ions hera lded by Bromley v The 

Queen25 and Longman v The Queen26 ( 'Longman ') were designed to address

newly recogn ised c ircumstances i nvolv ing potentia l ly un re l iable evidence and 

potentia l  u nfa i rness to the accused . The clear objective was to faci l itate j u rors' 

eva l uation of part icu larly problematic test imony. A q ual itative rather than a 

quantitative a pproach was being encouraged . Ju ries received d i rect ions and 

warn ings from the tria l  j udge that poi nted out the reason(s)  why the part icu lar 

evidence was of concern . Corroboration ,  on the other hand , d id  not g ive th is 

information  to the j u ry but instead identified other evidence that was capable of 

connect ing the accused with the crime charged . Corroboration in th is  regard 

harked back to ancient canon or civ i l  law wh ich requ i red a 'sufficient 

agg lomeration  of i tems of evidence to add up to 'fu l l  proof .27

24 Except for perjury or a similar or related offence (s 164(2)). 
25 (1986) 161 CLR 315. 
26 (1989) 168 CLR 79.
27 Cronin and Hunter, above n 1, 16. 
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What is  clear i s  that for sexual assau l t  tria ls  the number of second generation 

'flexible and fun ctiona l '  d i rections has become a 'mu lt itude' . Ritua l  i nca ntation is 

beg i nn i ng to emerge.  For example, i n  the 2004 Cou rt of Crim ina l  Appeal case 

of R v L TP28 D unford J (S i mpson and Howie JJ agree ing)  pointed out that i n

sexual  assau l t  tria ls  judges wou ld  be  wel l  advised to use  the  l ist provided by 

Wood CJ in R v BWT29 as a check l ist and sa id ' it is preferab le  to g ive the

d i rections ,  even if the judge considers one or more of them unnecessary in the 

part icu lar case , rather than have convict ions upset on appeal beca use of the 

fa i l u re to g ive them' . 30

Is th is a s ign of the evolut ionary wheel turn i ng 360 degrees - demand ing 

punct i l ious observance of form over substance? How does th is  'checkl ist' 

operate to ensure j u rors are a ided in their  use or weigh i ng  of evidence? 

Arguably the n ew imperative to d i rect the ju ry accord ing to a checkl ist may 

fu nct ion to appeal-proof a conviction , but does it a id  j u rors? Obvious ly jud ic ia l  

d i rections must meet standards of content set by appeal cou rts accord i ng to 

catego ries of ob l igation , not accord ing to ease of j u ror understand i ng .  However 

d i rections combatable with the j u ror's own understand ing are as i mportant as 

expos it ions of the legal requ i rements to which j u rors must conform . A more 

col laborative approach to appel late review and crim ina l  adj ud ication requ i res 

sensit ivity to the subtle ways legal  determi nations bear on forens ic fact fi nd ing 

undertaken by the j u ry .  Justice McH ugh 's observation below d rives home the 

importance of examin ing what goals are achieved by a mu lt itude  of d i rect ions 

and whether such d i rect ions are the best means of achieving those goa ls  

IV Are judicia l  directions effective? 

[T]he more d i rections and warn ings juries are g iven the more l i ke ly  it is that 

they wi l l  forget or m isinterpret some d i rect ions or warn ings. 31

28 [2004] NSWCCA 109 (Unreported, ,Dunford, Simpson and Howie JJ, 1 July 2004). 
29 (2002) 54 NSWLR 241. 
30 R v L TP [2004] NSWCCA 109 (Unreported, Dunford, Simpson and Howie JJ, 1 July 2004) (Dunford J)
�47]
1 KRM v The Queen (2001) 206 CLR 221, 234 (McHugh J). 
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Jud ic ia l  d i rections on the use of an item of evidence are g iven for two b road 

reasons - to red uce or remove a potentia l ly  unfa i r  form of reason ing (such as 

propensity or tendency reason i ng based on insufficient ly probative evidence)  or 

to ensu re ju rors appreciate potentia l  defects in  certa in  evidence (such as 

identification ,  prison i nformant ,  oath-against-oath evidence) .  

The effectiveness of  j ud ic ia l  d i rect ions has probably been hampered by an 

unreal ist ic perception of j u ry reason ing which seems impl icit i n  many evident iary 

doctri nes.  An axiom of common law tria ls  is that the j u ry has no bus iness sitt ing 

in  j udgment, except to determ i ne the facts . This has encouraged judges to 

bel ieve that j u ries wi l l  fa ithfu l ly  fol l ow jud ic ia l  d i rections .  Some d i rect ions and 

warn ings conta i n  an explanat ion , for example the Longman32 and Oomican33

warn ings requ i re the j u ry to be told of the forensic conseq uences for the 

accused caused by delay in compla i n i ng and the reasons why evidence of 

identification may be un re l iab le .  Some d i rections and warn ings have an obvious 

purpose for example the Murray34 d i rection .  Th is d i rection requ i res a self­

evident assert ion - where on ly  one witness asserts the commission of a crime 

the evidence of that witness must be scrutin ized with g reat care before 

conclud ing the accused is gu i lty. It must be questioned whether modern j u rors 

are i n  need of a jud ic ia l  assert ion of the patent ly obvious ,  particu larly i n  v iew of 

the avalanche of d i rections now often requ i red in a sexua l  assau lt tria l .  

Jud ic ia l  d i rect ions and warn ings are very often used to  save items of evidence 

from d iscretionary exclus ion .  An appropriate d i rection is considered effective to 

reduce the danger of u nfa i rly  prej ud ic ia l  evidence d istracti ng ju rors i n  the i r  

eva l uation of  evidence .  If  j u rors do not understand or obey the d i rection or 

warn ing ,  or if they th ink that it defies common sense and ignore i t ,  the warn ing 

is not having the intended effect . If  j ud ic ial  d i rections are i neffective , the danger 

of u nfa i r  prejud ice has not been red uced . The impact of u nfa i rly prejud icia l 

evidence on the j u ry is conseq uently underestimated . 

32 (1989) 168 CLR 79. 
33 (1992) 173 CLR 555. 
34 (1987) 11 NSWLR 12.
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A d i rection instruct ing ju ries that a part icu lar  use of evidence is forbidden is 

l i kely to fa i l  to the extent that i t  confl icts with the ju ry's common sense 

reason ing .  Bentham made the poi nt 200 years ago that d i rect ions attempting to 

mandate how evidence should be used i n  arriv i n g  at a concl usion are l i kely to 

be cou nter-prod uctive35 . Ju ries should rece ive jud i cia l  ass istance to reason

correctly, but j ud ic ia l  d i rect ions wi l l  not be adeq uate to the task if they fa i l  to 

connect with the j u ry's u nderstand ing . Some jud icia l  d i rect ions may fa i l  to 

provide the ju ry with an explanation they can understand . With l im it ing use 

d i rections ,  such as i n  Gipp v The Queen36 where the accused 's uncharged

sexual conduct is before the j u ry to show the n atu re of the re lationsh ip and 

should not be u sed to say that such conduct occurred so the accused is more 

l i kely to have committed the act charged , the j u ry have a doubly demand ing 

task - to comprehend the l im ited use,  and then to resist the temptation to 

employ an impermissib ly prejud ic ia l  use .  37 Another example of a l im ited use

d i rection concerns those relati ng to the use of compla int  evidence for a 

cred i b i l ity purpose on ly38 .

One of the benefits of our  system of ju ry tria ls is  that j u rors bring their  ' i nd ividua l  

experience and wisdom'39 to reach ing  a verd ict that accords with good

judgment and common sense . Does the checkl i st of d i rections faci l itate 

common sense or does it create layers of unnecessary complexity wh ich could 

g ive rise to jury confus ion? Take , for example ,  the d i rections concern ing a delay 

35 Jeremy Bentham, Rationale of Judicial Evidence (1827) vol 3, 219 cited in Paul Roberts and Adrian 
Zuckerman, Criminal Evidence (2004) 81. 
36 (1998) 194 CLR 106. 
37 See also Judicial Commission of NSW, Criminal Trial Courts Bench Book (2003) [2-430] : 

You have heard evidence that [the accused] has a prior conviction for . . . Now there is a danger about 
which I must warn you, and that is the danger that such evidence will set off in your minds the 
following prohibited line of reasoning - 'The evidence shows [the accused] to be a person of bad 
character; crimes are more often committed by the bad than the good. Therefore [the accused] is 
likely to be guilty of the crime with which [he/she] is charged. ' A jury is never permitted to use such 
evidence for the purpose of concluding that the accused person is guilty of the crime with which 
[he/she] is charged simply because [he/she] is the sort of person who would be likely to commit that 
crime. As I say, that is a prohibited line of reasoning and my firm direction to you is that you must not 
allow it to enter into your deliberations. [Where appropriate, add] You are, however, free to take that 
evidence into account, giving it such weight as you think it deserves as evidence showing that 
[he/she] is not a truthful person, when you are assessing the credibility of the evidence [he/she] has 
given in this trial. [When the "bad character evidence" is probative of a fact in issue under the similar 
fact rule, add] You may, however, bearing in mind my direction about the prohibited line of reasoning, 
take that evidence into account in the following way in relation to the issue of . . .  [state the issue]. ]  

38 See Graham v The Queen (1998) 195 CLR 606. 
39 Black v The Queen (1993) 179 CLR 44, 49 (Mason CJ, Brennan, Dawson, McHugh JJ, Deane J 
agreeing). 
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i n  compla int .  O n  the one hand , j u ries are told that there may be good reason for 

the delay and  de lay does not necessari ly mean that the a l legation is fa lse .  On 

the  other han d ,  j u ries are a lso told that they can take the  delay into account 

when determ in ing  whether to bel ieve the compla inant. The two d i rect ions 

together can be nonsensica l .  I f  there is a good reason for a compla inant to 

delay in compla in i ng ,  such as trauma or threat , how does her or h is de lay relate 

to the compla inant 's cred ib i l ity? With the greatest respect , when members of 

the Court of C rim ina l  Appeal , because of a concern about poss ib le appeal , 

encourage tria l  j udges to g ive warn ings and d i rect ions 'even if the judge 

considers one or more of them unnecessary i n  the part icu lar case'40 , the ta i l  i s

wagging the dog . Taking th is  conservative approach is understandable but  i t  

may sacrifice the fu nction of  jud ic ia l  d i rections and warn ings ,  that i s ,  enhancing  

a ju ry's i ns ight  i nto the  evidence .  

The j u ry can understand when a d elay i n  compla in ing has importance .  I n  an  

adversaria l  tria l  defence counsel can be  rel ied upon to  make the ju ry so  aware . 

'Delay' may have a lways been re levant i n  the ancient context of the feuda l  

vi l lage when the hue and cry was the primary means of fi nd ing the wrongdoer. 

However, nowadays it is  a matter of common sense that the more damag ing  

(emotiona l l y  and or  physica l ly)  the  sexual assau lt the  longer the  'delay' i n  

compla in ing . I f  the re is a good reason for not compla in ing immed iately ,  the 

fundamenta l  ru le of admiss ib i l ity - relevance - should be used to make these 

two d i rect ions unnecessary .  

The Longman41 warn ing now looms very large in  tria l  cou rts part icu larly g iven

its recent and repeated confi rmation by the H igh  Court in  Crampton42 and

Doggett. 43 The H igh  Court has ind icated that such a warn ing is integral to  the

fundamental fa i rness of  a crim ina l  tria l .  Conseq uently, a fa i l u re to  g ive the 

warn ing i n  the appropriate way can cause an  appeal  to  be upheld even i f  there 

was no ind ication from tria l  counsel that it was appropriate ( ru le 4 of the 

40 R v L TP [2004) NSWCCA 109 (Unreported,, Dunford, Simpson and Howie JJ, 1 July 2004) per Dunford
J [47). 
41 (1989) 168 CLR 79.42 (2000) 206 CLR 161.43 (2001) 208 CLR 343. 
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Criminal Appeal Rules (NSW) requ i res leave to be g iven to arg u e  an appeal 

point under these ci rcumstances) .  In the 2004 Court of Crim inal Appeal  case of 

R v MM,44 Lev ine J was concerned about the poss ib i l i t ies in  regard to appeal i n

v iew of the importance o f  a Longman45 warn ing :

I t  wou ld be regrettable to  the admin istration o f  cri m i na l  justice i f  there was 

evolv ing some ' forensic culture '  i n  sexual  assau l t  tria ls  in  wh ich the 

Longman d i rections are concerned , for there to evolve a practice of s i lence 

on the part of cou nsel at the conclus ion of the summing-u p on the basis 

that Ru le 4 wou ld never be app l ied because a ny post-tria l  asserted

defic iency in Longman d i rections wou ld go to the heart of the matter ,  a nd if 

made out wou ld amount to a m iscarriage of justice. 46

The extent of l it igation on the Longman47 warn ing and the H ig h  Court's

treatment of it led Su l ly  J in  R v BWJ48 to conclude that a prudent judge should

g ive the warn ing un less the t ime lapse between offence and compla int was 

'trifl i ng '  and the risk of forensic d isadvantage to the accused is 'fa r-fetched or 

fancifu l ' .  

Justice Su l ly conti nued :  

[A] com mon sense u nderstand i ng of the rea l  world suggests that a j u ry 

which is g iven Longman di rection in the form now apparently req u i red , i s  

l i kely to  reason that the tria l  j udge,  a lthough he has stressed repeated ly 

that i t  i s  not for him to tel l  the j u ry how the facts shou ld be found , i s  in fact 

send i ng a none-too-subtly coded i nd ication to the ju ry that the d a ngers of 

convicting  are such that the ju ry ought to return a verd ict of not g u i lty .49

Just ice Su l ly 's concern may be based on the potentia l  for j u rors to be i nfl uenced 

by their awe of the tria l  j udge's superior experience .  An a lternative v iew is that if 

the warn ing is g iven in c i rcumstances where there has been no s ign ifi cant  delay 

between the offence and the compla int to the authorities , the j u ry may either 

44 (2004) 145 A Crim R 148.
45 (1989) 168 CLR 79. 
46 (2004) 145 A Crim R 148, 157.[36]
47 (1989) 168 CLR 79. 
48 (2002) 54 NSWLR 241. 
49 I bid, 280. 
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i gnore the warn ing or take the view that it is g iv ing an accused an unfa i r  

advantage. E ither view is  equa l ly detri mental to  the pu rpose of  the d i rect ion and  

the admin istration o f  justice . 

The 2004 NSW Court of Crim i na l  Appeal figu res re lati ng to appeals based on 

jud ic ia l  d i rections and warn ings i n  sexual  assau lt tria ls ind icate that 'appea l 

proofi ng '  as a stratagem is u nsuccessfu l to date . R v L Tp5° i nd icates that

McHugh J 's  concern about ' the more d i rect ions and warn ings ju ries are g iven '  

remains unheeded . 

Even if the d i rections are effective and fu nct ional one must question whether 

they are sufficiently effective to warrant the ir  present complexity and number.  

The problem is that we do not know how ju ries use the d i rections and warn i ngs 

g iven i n  sexual  assau lt tr ia ls .  There is no Austra l ian empi rica l research that has 

examined th is and so no  evidence to support an answer to either of  these 

issues. There is substant ia l  empir ical research examin ing the effects of j ud ic ia l  

d i rections on j u ries,  but  none have focused on the combination of d i rections 

presently re levant to sexua l  assau lt tria ls .  Research ind icates that ju rors may 

strugg le to understand tria l  j udges' techn ical d i rections.  5 1 The stud ies i n  the

main do not examine how the evidence was actua l ly  used by real  j u ries.  52 Many

US stud ies deal  with the impact of techn ica l  lega l  language,  fore ign log ic and 

sti lted structu re on jury comprehension . Th is  author is  not aware of  a ju ry study  

undertaken with a view to  ana lys ing whether the  assumptions that u nderpin  the 

effectiveness of d ifferent d i rections in  sexual assault tria ls  are substantiated by 

the way i n  which they are comprehended and or uti l ised by j u rors .  

V Concl usion 

The lack of research on the effect of d i rections and warn ings on ju ries in sexua l  

assau lt tria ls ( ind ividua l ly  as wel l  as the i r  cumu lative effect) makes it imposs i b le 

to determine whether they are having the desi red effect. The snapshot of New 

50 [2004] NSWCCA 109 (Unreported, Dunford, Simpson and Howie JJ, 1 July 2004). 
51 See, eg, Jamie Arndt and Joel Lieberman, 'Understanding the Limits of Limiting Instructions: Social 
Psychological Explanations for the Failures of Instructions to Disregard Pretrial Publicity and Other 
Inadmissible Evidence' (2000) 6 Psychology Public Policy & Law 677.
52 Rather than mock juries. 
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South Wales crim ina l  appeal cases for 2004 show that j ud ic ia l  d i rections and 

warn i ngs in  sexual  assau lt tria ls provide a ferti le  g round for appea l .  The need 

for and content of the d i rect ions and warn i ngs have received s ign ificant 

attention from appel late courts ,  i ncl ud ing the H ig h  Court .  The exhortations that 

an ' if- in-dou bt-warn ' pol icy is a safe course of act ion for a tria l  j udge suggests 

that the 2 1  st century jud ic ia l  warn ing is i n  danger of looking l i ke its 1 gth centu ry

predecessor, and not immensely d issim i la r  to med ieval p lead ings .  It wou ld 

appear that warn i ngs and d i rect ions in it ia l l y  i ntended to be flexib le and 

funct ional have become numerous ,  complex and formu la ic .  The effect of the 

j ud icia l  warn ings and d i rections may be productive of more obscurity than l ight .  

An 1 8  month review of the operation of the un iform Evidence Acts53 is  presently

being undertaken by the Austra l ian and N ew South Wales Law Reform 

Commissions.  The Austra l ian Law Reform Commission has ra ised questions 

regard ing whether common law warn ings shou ld be p laced with i n  the 

categories of the un re l iable evidence sect ion (s 1 65) .  54 Perhaps a more

fundamenta l  review of d i rections and warn ings is  req u i red , one that incl udes an 

exami nation of the impact on j u rors of these jud ic ia l  d i rect ions and warn ings in  

sexua l  assau lt tria ls .  

5 3  E vidence Act 1995 (Cth), E vidence Act 1995 (NSW). 
54 Australian Law Reform Commission, Review of the E vidence Act 1995, Issues Paper No 28 (2004) 
Questions [14.9], [14.11]. 
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I ntrod u ct ion 

Laws that i nstitute bas ic  equa l  rig hts ( . . .  ) often are not enough to e l im inate 

persistent gender  inequa l it ies embedded in a country's institutiona l  

fou ndation (World Bank 2001 :  108) .  

I n  1 984 I ndonesia ratified the U n ited Nations' Convention on the E l im ination of 

a l l  forms of D iscri m ination Aga inst Women (CEDAW) .  I ndonesia has a lso 

ratified the Un ited N at ions H uman Rights Convention and a number of other 

agreements relevant  to protect ing the rights of women . I n  1 988 the M in istry of 

Manpower Circu lar  No .  4 - 1 988 (04/MEN/88 )  on the Implementation of the 

Convention on the E l im ination of D iscrim ination aga inst Women Workers was 

sent to al l Heads of Provinc ia l  Offices of Manpower th roughout I ndonesia .  It 

requ i red company regu lations  and col lective agreements to i nc lude equa l  

pension age l im its and  equa l  med ica l  benefit costs for ma le  and female 

workers , and requested them to ensure that employment a rrangements d id not 

inc lude any forms of d i scrim ination against women workers ,  i n  accordance with 

UURI 7 - 1984, the law which outlaws d iscrim ination against women . However,

despite al l  th is, i n  the new century women looking for work , and women at work 

in I ndonesia contin u e  to experience overt d iscrim ination and prejud ice .  

The de facto situat ion is that women remain  unequa l  to  men  i n  terms of 

rights and opportun it ies because of a combinat ion of trad itional  and cultu ra l  
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practices and certa i n  laws that are contrary to the sp i ri t ,  if not the letter, of 

the princ ip le of eq ua l ity. The view that the man is  the head of the fam i ly and 

the woman the manager of  the household reflects th is  (CEDAW 1998: 3) .  

D iscrim ination on the basis of sex remains one of the biggest p roblems in  

I ndonesia accord i ng to  the I nternat ional Labou r Organ isation ( I LO) .  

D iscrim ination starts at recru itment when male workers are preferred over 

women , then moves on to lower pay, less i nvolvement i n  decision making , and 

d ifferent ages for reti rement .  Women are pa id ,  on average ,  on ly about 68 per 

cent of men's wages (Gardner 2003 : 7) .  The cu rious natu re of the I ndonesian 

Marriage Law (UURI 1 197 4) means that fema le  workers are defi ned as

s ing le ,  even if they are married - 'the underlyi ng  assumption being that married 

women do not work and that the husband is the p rimary income earner' 

(Gardner 2003 : 7 ) .  Th is  means that the tax rates of female workers are h igher 

and women are not paid fam i ly a l lowances where employers offer them.  

Fu rthermore ,  a lthough I ndonesia has specific leg is lat ion to protect the i nterests 

of women in the workplace ,  for example in UURI 7 - 1984, UUR/ 39 - 1999 and

UURI 13 - 2003, the laws and gu ide l i nes are l ittle  acknowledged , respected or

imp lemented by employers and regu latory bod ies .  This has two effects . F i rstly ,  

employers conti nue to bel ieve they have the rig ht to d iscrim inate against 

women in  the workplace in  a l l  k inds of ways . Second ly,  female employees tend 

to bel ieve they have few rights . Even where the laws have changed , there may 

be l itt le knowledge of these changes in the workplace, especia l ly  among older 

workers and employers. 

Female Media Workers in Indonesia 

I n  th is paper we i l l ustrate how some forms of d iscrim ination aga inst women 

workers operate in  I ndonesian med ia and commun ication workplaces - g loba l ly 

an arena of labour dominated by men . The fie lds of med ia  and commun ication 

a re those wh ich can have qu ite a profound g loba l  effect on socia l  re lations ,  for 

example ,  
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The free flow of i ndependent and p lu ra l ist ic i nformation is  best ensured if a l l  

ta lented journa l i sts have a n  eq ua l  chance of  becoming editors and  med ia  

executives , pure ly  on the  basis of thei r professiona l  ab i l i ty and without 

regard to gender, eth n ic  orig i n ,  re l i g ion or any other unconnected factor 

( Matsuura 2000 :  2 ) .  

I t  is  acknowledged that the  greater i nvolvement of  women i n  these fie lds of 

textua l  produ ction can have a benefic ia l  effect on the promu lgation of negative 

gender stereotypes in media d iscou rses.  Yet women who tra in  and enter the 

med ia/comm u n ications  professions in I ndonesia fi nd a range of obstacles and 

imped iments to the i r  employment prospects and career advancement (Marian i  

1 990) ,  and few protections i n  the lega l  system ,  or professional  gu ide l ines .  Using 

i nterview data , th is  paper examines some attitudes towards ,  and experiences 

of, women in the media and commun ications professional tra in ing programs -

the majority , and i n  the workforce - where they remain a m inority .  It is  

concluded that d i scrim inatory pract ices can be identified in  both the 

professional  med ia tra in ing  programs,  and in  media/commun ications 

workplaces . Employers seem to do more or less as they l i ke when it comes to 

dea l i ng with female workers i n  the structure of the ir  organ isations, yet beh ind 

their  actions l ies a h istory of contrad ictory laws and regu lations.  Whi le some 

data ind icates women successfu l l y  hand l i ng gender marg ina l isation and 

d iscrimination i n  an  assert ive and effective way,  it is argued that the trad itional  

v iew of the role of women i n  I ndonesian society , combined with a set of 

confl icti ng lega l  d iscourses , i nfl uences the perspective of a l l  stakeholders 

towards maintenance of the gendered status quo i n  the field of med ia and 

commun ications .  

A study by the authors com pleted i n  2004 found that there was a mismatch 

between the h igh  n u m bers of young  women graduat ing from med ia and 

commun icat ions deg ree programs at u n ivers ity ,  and the relatively low number of 

women workers in med ia and  commun ication industries in I ndonesia - an area 

of employment wide ly  acknowledged as male-dominated (Lock 1 99 1 ; Romano 

1 999) .  The study identified a n u m ber  of factors that contri buted to th is 

phenomenon ,  i ncl ud i ng un rea l istic i n it ia l  expectations on the part of female 
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students and their  fami l ies ,  later fam i ly  d iscouragement aga inst daughters 

tak ing certa in  k inds of med ia jobs, and socia l  pressure on women to choose 

occu pations that su it conventional understand ings of the p roper role of women 

(Utari and N i lan 2004 ) .  However, relevant to the d iscussion here , the study also 

identified some d iscrim inatory practices against fema le  students , female 

grad uates seeking jobs,  and aga inst female workers in media and 

commun ication workplaces.  

Discrim i nation in Tra i ning 

While it is  never easy for women to enter workplaces and fie lds of employment 

traditiona l ly dominated by men (B lackburn 200 1 ) ,  in the case of the 

med ia/commun ications industry ,  there have always been some women workers 

undertaking specific  support roles ,  g lamorous presentat ion roles , and  involved 

in the production of med ia texts a imed excl us ively at women . Accord ing ly ,  there 

are female commun ications lectu rers i n  un iversit ies ,  and as ind icated earl ier , 

lots of female students , some a im ing at the trad itiona l  jobs of female 

med ia/commun ications workers , and others a im ing for the non-trad it ional 

sector .  Fifteen un iversity academics lectu r ing in  med ia and  commun ications 

(mostly male) were interviewed in  200 1 . They revealed they had d ifficu lty 

dea l ing  with gender related teach ing and learn ing issues . Most cla imed women 

were not d iscriminated against i n  the degree progra m ,  yet at the same time they 

cou ld not demonstrate how their med ia/commun ications tra i n i ng  prepared 

female students for a male dominated work mi l ieu , where mascu l i n ist va lues 

and priorit ies preva i l  (Gal lagher 1 995 : 8) .  I t  was fou nd that cou rse materia ls  and 

assignments themselves to some extent stereotyped commun icat ion stud ies 

students into trad itional  gender roles,  but these were not cha l lenged . 

Whi le most gave l i p  service to gender equ ity i n  the p rofess iona l  tra in ing 

program ,  many he ld  the view that women cou ld  not master technology 

(Cockburn and Ormrod 1 993:  1 ) ,  for example ,  

I n  the  theoretica l components female students more qu ick ly understand the 

materia ls  than male students ( . . .  ) . H owever i n  p ractica l act ivities that use 
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tech nology, for example i n  rad io p rod uction , male students show far more 

mastery tha n  fema les i n  operati ng equ ipment and creati ng the prod uct ( M r  

Sabagyo , commun ications lectu rer) .  

I n  pract ica l  activit ies most male students do better qua l ity work than female 

students . I th ink  i t  i s  i n  men's nature .  They are braver than women about 

operating some med ia equ ipment .  As a woman ,  I can understand that 

genera l ly women do fee l  not comfortable or are worried to try someth ing  

that they regard as not fam i l ia r, i nc lud ing  those technologies (Mrs l na ri ,  

commun icat ions lecturer) .  

Yet these same lectu rers agreed that the more med ia technology ski l l s  

grad uates had , the  more l i kely they were to get  jobs i n  the  industry .  The issue of 

med ia technology ski l l s  in the program was of part icu lar  concern for female 

graduates because, as later interv iews with employers imp l ied , women media 

workers are genera l ly  regarded as not as q ua l ified as men - so lacking th is 

important work ski l l  was s ign ificant i n  their  job chances. I t  seems a s imple leap 

of c i rcu lar  log ic then , for lectu rers to assume that s ince women rare ly work in 

med ia/commun ications areas that use a lot of technology, th is means they have 

' l im ited capacity' to master it ,  and therefore wi l l  avoid jobs in  those same areas ,  

Do their problems rea l ly  relate to  gender i ssues? Do they have d ifficu lt ies 

find ing a job because they are not g iven the same opportun it ies as men? 

Or are women themselves the ca use due to their l im ited capacity to use 

technolog ies ,  so they are not i n terested? (Mr Ah mad , commun icat ions 

lecturer) .  

Whi le  M rs l nari does imp ly someth ing  a bout confidence 'they [men] a re braver 

than women about operati ng some med ia equ ipment' , she precedes this with 

the comment ' I  th ink  it is  in  men 's  natu re' - ind icati ng an essent ia l  sex 

d ifference gives rise to the apparent ' b ravery' of men in us ing technology, rather 

than learned behaviour. In  short ,  o ld-fash ioned bel iefs about ' i nherent' 

d ifferences in the capab i l it ies of men and women tend to inform the pedagogic 

practices of lectu rers i n  the med ia/commun icat ions professiona l  tra in ing 

programs,  undoubted ly reinforcing the lack of  technology confidence shown by 
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young women .  There is a lso the genera l  message i n  gender specific  curricu lum 

and pedagogy, that it is men who wi l l  have the serious jobs and careers in  

med ia industries ,  for example ,  

I th i n k  not on ly fe l low ma le  students underestimate us ,  but  some of  the 

lectu rers a lso .  They someti mes g ive us seg regated tasks .  I n  journa l i sm,  for 

example ,  we can on ly choose top ics that are re lated to women's areas. I 

hate th is !  Why must it be d ifferent? (Yu n n i ,  second year student) . 

It seems that female students must struggle aga inst society-wide  d iscursive 

odds to construct themselves as futu re med ia workers on an equa l  par with 

men , wh i le  having to cope with d iscrim inatory attitudes on the part of lectu rers , 

for instance - 'to be a cameraman? Those technolog ies are basica l ly su ited to 

men'  (Mr  Bahrudd i n ,  commun ications lecturer) .  

D iscrimination by E m ployers 

Throughout the world in  med ia/commun ications employment women sti l l  tend to 

be a minority presence ,  absent from techn ica l  jobs and sen ior management, 

and segregated i nto certa in  l im ited areas (Gal lagher 1 987:  1 3; Matsuura 2000) ,  

for example ,  

I remember how I fe lt frustrated when much of  the  news I col lected d id not 

get pr inted by my ed itor on the g rounds that such news had low status . I f  

they d id pr int  i t ,  they just put it i n  as second-class news p laced in  the later 

pages (Yud i ,  newspaper reporter) .  

The effect of gender as a determinant of work respons ib i l it ies was evident in  the 

view of newspaper employers that 'soft news' i s  female news . For many 

wartawati baru Uun ior female reporters) who prefer to find excit ing news , they 

fi nd they are engaged in  much less reward ing work d ue to the sex typ ing of 

med ia work and rewards (Romano 1 999) .  Media work deemed 'appropriate' for 

women often betrays stereotypica l  gendered qua l it ies . Gal lagher ( 1 995) notes 

these as inv is ib le obstacles, inc lud ing systematic barriers in organ isational 
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pol ic ies,  attitudes of management and , in  the end , the att i tudes of women 

themselves (Lafky 1 993) .  

U N ESCO stud ies in  1 985 and 1 987 ind icated i n  absol ute terms that on average 

women are at a d isadvantage compared to the average man rig ht from the date 

of recru itment in med ia industries . The study by S i regar, Pasaribu and Pri hastuti 

of I ndonesia showed that in the print  media women comprise on ly 1 1  per cent 

of the tota l workforce ( 1 999:  1 9 ) ,  wh i le  Su herman noted that of 56 1 top 

managers of pr int media , i ncl ud ing boards of d i rectors , manag ing d i rectors and 

ed itors-i n-chief, on ly 75 were women ( 1 998 : 1 54 ) . To ga in  a better sense of why 

these gender d isparit ies pers ist, twenty-three employers were i nterviewed i n  

200 1 : F ive newspaper employers , three rad io employers , five television 

employers , fou r  advert is ing employers , th ree pub l ic relations employers , and 

th ree on-l ine media employers . Most advanced the idea that med ia jobs were 

too 'hard '  and ' risky' to be carried out by women . One newspaper ed itor ,  for 

example ,  exp la i ned that ' i n  practice these jobs are fu l l  of cha l lenges'- 'too 

d ifficu lt ,  they have to take risks and the jobs cannot be adapted to su it women ' .  

H is  argument was s im i lar  to  other employers i n  a l l  k inds of  med ia .  They were 

convinced that on ly men were su ited to most k inds of media work , for example ,  

I t  is  a job that demands we are outs ide the home with un l im ited working 

hours and h igh-r isk practices.  I t  is  d i fficult for women to do th is g iven their  

l im itations (Mr Ad i M, rad io  coord inator). 

If the dead l ine  is  near,  our volume of work increases up to one hundred and 

eig hty per cent. I t  means we have to stay up and work al l  n ight unti l it 's 

fi n ished . This work is  a da i ly rea l ity for certa i n  med ia workers. Phys ica l ly ,  i t  

is  d ifficult for th is  to be done by women (Mr Mu lharad i ,  newspaper editor) . 

Both these comments refer to the gendered mora l  d iscourse that respectab le 

I ndonesian women (especia l ly married women)  do not work beyond daytime 

hours ,  part icu larly not i n  situations where they must be out at n ight ,  or working 

al l  n ight i n  teams of men . There is some lega l  weight of h istory beh ind th is .  The 

Ord inance on Measures L imiting Ch i ld Labour and N ig htwork for Women 
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created i n  1 925 specified that women were proh ib ited from performing 

n ightwork from 22 .00 p .m .  through to 6 .00 a .m .  I t  was only amended in  2003 .  

UURI 13 - 2003, Artic le 76 ( 1 ) on women's employment now states that women

less than the age of 1 8  are proh ibited from perform ing n ight work from 23.00 

p.m th rough to 7 .00 am, un less otherwise specified by a l icence issued by the

Department of Man power. So it is  on ly very recently that a married woman over 

1 8  no longer requ i red permission from her husband to work at n ight .  Th is  1 925 

law was set up to protect women , but it actua l ly gave employers i n  

med ia/commun ications professions up  to  2003 grounds for d iscrim inati ng 

against women in  appointment and employment. Th is d iscou rse is fortified by 

the cu ltu ra l  ls lamisation of I ndones ia ,  where Shari 'a cou rts may regard a wife 

undertaking n ight work as contribut ing to grounds for d ivorce by the husband . 

Not a l l  interview comments were negative . There were employers who preferred 

young , unmarried women for some k inds of frontl ine med ia work , 

Female reporters show tougher sp i rit than male reporters . They don't  

despa i r  or g ive up  so easi ly .  Even if sources of information e ither do not 

want to g ive i nformation or neg lect them , female reporters sti l l  have ways of 

begg ing ,  barga in i ng and g iv ing a lternatives to make sources g ive the i r  

i nformation . They are ulet dan gigih (persevering )  (Mr  Wayan ,  on- l i ne 

med ia  ed itor) . 

Yet in  general  female media/commu n ications g raduates did not seem to be 

apply ing for jobs as often as men d id , 

It i s  rare to fi nd women work ing i n  th is company, s ince i n  the recru itment 

process so few apply ,  which means we only appoint a few (Ms Darina D ,  

advertis i ng agency accounts d i rector) .  

Female graduates who had eventua l ly found jobs offered some insight in to why 

th is might be so , 

When I made my appl ication , I real ly  d id not have confidence. As you can 

imag ine there were many app l ica nts there that I thought were coming from 
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more leg i t imate backgrounds and with better sk i l l s  than I had ,  especia l ly 

men ( N i n i ,  a tab lo id  reporter ) .  

I n  pract ice many media emp loyers sti l l  d iscrim inate aga inst women i n  job 

appointments .  For i nstance ,  a lthough apparently sympathetic, one med ia 

employer h i nted at h is preference,  

We choose workers more for the i r  work capab i l it ies than for their  sex. 

Neverthe less , from experience I have seen that men surv ive better tha n  

women i n  the i r  careers .  Women q u it eas i ly  from positions .  I th i nk  i t  i s  

natura l because women face more barriers i n  the i r  career than men (Mr  

Bud h i ,  rad i o  station d i rector) . 

However, a lthoug h many com ments imp l ied that women cou ld not develop 

successfu l med ia careers because they were l i ke ly to qu it, often these 

cond itions come a bout not from women employees themselves but from the 

pressure p laced on them by media employers . Further on in  the i nterview with 

Mr  Budh i ,  he expla i ned that there was an ' unwritten pol icy' in  his rad io station 

management pract ice that women who were newly married were sh ifted from 

the i r  posit ions as rad io DJ or prog ramming to posit ions described by Beasley 

and Theus ( 1 988 : 1 27 )  as ' support roles ' .  A female DJ at Mr  Budh i 's rad io 

station gave her  vers ion of what happened at her in itia l  job i nterv iew, 

When I was i nterv iewed for my current job as  a DJ i n  th is rad io  station , Mr  

Bud h i  asked me when  I wanted to  get married . I had  to  tel l  h im beforehand 

because he would p repare someone to take over my duties. I t  seemed l i ke 

a trad i t ion in th is  company if a female DJ married , another g i rl would take 

over the job .  However, th is  warn ing was not g iven to men who appl ied for 

the same posit ion (Dina , rad io DJ ) .  

After marriage  the female workers here carried out  clerica l  tasks and were 

pu l led back from i nvolvement i n  management decision-making .  Obstructed i n  

the ir  career  development once married , th is m ight wel l  be a reason to  resign .  
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Mr B udh i 's  ' unwritten pol icy' narrowly avoids the statement in  U U R I 7 - 1 984 , 

Art ic le 1 1 , paragraph 2(a )  which ' p roh ib it[s] , subject to the i mpos it ion of 

sanctions,  d ism issal on the grounds of pregnancy or of matern ity leave and 

d iscrim inations i n  d ismissal on the basis of marita l status' , in that he does not 

d ism iss married female workers , but serious ly marg ina l ises them ,  encourag ing 

res ignation . I t  seems there are p lenty more unmarried fema le  graduates waiti ng 

to take the i r  p lace , as he says - ' if our women employees res ign  or  sh ift we 

replace them' . H is  ' po l icy' does seem to contravene H u ma n  Rights Legis lation 

U U R I  39 - 1 999 ,  Art ic le 2(b)  which states that 'the worker is to be d i rected to 

the position that best su its the worker's capabi l it ies i ncl ud i ng  ski l l s ,  ta lent ,  and 

motivation . Placement should be based on d ign ity , human  rights and law' , s i nce 

he is red i recti ng them to other duties on the basis of marita l status .  Yet in a 

sense he is acti ng with in  the sp irit of the Marriage Law - 'an  a rea where 

blatantly unequal  rights sti l l  preva i l '  (World Ban k 200 1 : 1 1 7 ) .  I n  refe rence to the 

effects of th is d iscrim inatory practice , one female journa l i st postponed her 

marriage, 

I n  the fi rst part of my career, I had promised my fia nce that we wou ld  marry .  

However, ( . . .  ) I d idn 't want my marriage to affect my fi rst job  (N i k i ,  

newspaper reporter) .  

There seemed to be an impl icit u nderstand ing on the part of these 

med ia/commun ications employers that the terms 'ca reer woman '  and  ' married 

woman'  do not belong together, even if young female workers l i ke N ik i  above 

do not see it that way. Paragraph one of the Marriage Act ( UURI 1 - 19 74) 
states that the rights and status of the wife are equa l  to those of the h usband 

both i n  the ir  married l ife and in  society. However, paragraph  th ree states that 

the h usband is the head of the household and the wife is a housewife , reflecti ng 

conventional patriarchal  fami ly structu re (Arian i  and N i lan  1 998 :  63 ;  Mariyah 

1 995) .  Th is impacts u pon the perceived legi t imacy of married women 's  careers . 

The CEDAW report expressed concern about th is - 'the predominant view 

appears to be that married women might  prov ide supp lementa l i ncome for a 

fami ly ,  but that there is very l ittle emphasis on the right of women to develop a 

career of the ir  own '  ( 1 998) .  Some female media/comm u n icat ions g raduates 
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who had been able to bu i ld  u p  a v iab le career wh i le s ing le  or  fi rst married found  

a change i n  attitude a t  home once the i r  fami ly  respons ib i l i t ies increased , 

I fe lt someti mes my husband was cranky if I came home late or I had to

meet my cl ients i n  the n ight and  outs ide .  He  suggested I should fi n ish my 

job in work t ime and avoided tak ing it home. I t  is  very hard for me to do ,  

because sometimes I work overti me due to  meeti ngs or  cl ient 

appointments. In  the fi rst years of my marriage,  my husband accepted my 

work ing l ifestyle .  However, now because we have a ch i l d ,  he b lames me if 

I come home late as not being respons ib le  for our ch i ld (Agung ,  advertis ing 

account ma nager) .  

In ins isti ng on her career, Ag u ng is  imp l icit ly cha l leng ing the underly ing 

pri nc ip les of the I ndonesian Marr iage Law. Wh i le  other laws may protect her 

right to work , the marriage law d iscursively constructs her as woman whose 

rightfu l p lace is in the home, cari ng for her ch i l d ren . 

Conclusion 

In summary ,  wh i le  I ndonesia does have laws that in  theory shou ld prevent the 

k inds of d iscrim ination d iscussed above , i n  practice they do not .  The 1 925 

proh ibit ion on women working at n ight was only amended i n  2003 - UURI 13 
2003, and must have impacted adversely on the careers of older women i n  the

med ia and commun ications professions .  Certa in ly its legacy seems set to l inger  

when it comes to female jou rna l ists working 'a l l  n ig ht' .  Moreover, the 

pecu l iarit ies of  the 1 97 4 I ndones ian Marriage Law mean that married women 

(wel l  over half of whom undertake some form of paid work) a re i nadequately 

recogn ised i n  law as the leg it imate workers they actua l ly  a re.  Confl icti ng lega l  

d iscourses about women as workers and women's work a l low the overt ly 

d iscrim inatory actions of Mr Budh i  the rad io stat ion manager, and other  

med ia/commun ications employers l i ke h im to  flourish ,  i n  both recru itment and  

a l location of  d uties i n  the  workplace . 
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It is no wonder then ,  that female lobby groups such as hote l workers in  the 

Federation of I ndependent Workers' U n ions (FSPM) ,  in the process of 

negotiati ng col lective barga in ing agreements (CBAs) have priorit ised such 

rights as 'safe transport home after n ight sh ifts ' , 'automatic fami ly health 

benefits for women workers ' ,  and 'exp l icit anti-d iscrim ination pol icies' (Gardner 

2003: 8) .  Med ia and commun ications industries in  I ndonesia are currently not 

strong ly un ionised workp laces, as many of the new kinds of work do not fit 

with i n  exist ing job/un ion defin it ions - such as journa l ism.  Fu rthermore ,  as 

un iversity-tra ined professiona ls ,  female med ia/commun ications workers are less 

l i ke ly than b lue-col lar female workers to jo in un ions .  Yet they vita l ly  need to 

recogn ise the ir  rights to a satisfy ing job and a viable career in the fie ld 

( incl ud ing after marriage) before they can chal lenge the d iscrim inatory attitudes 

of employers . Without some extensive and overdue legal reform , particu larly of 

the 1 97 4 marriage act ,  and some more persuasive k ind of pub l ic  education 

campa ign ,  d iscrim ination against women workers in  the med ia/commun ications 

industry seems l i kely to conti nue unchecked . 
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The Law and Me 

Jennifer (Zheng) Zeng was born in Sichuan Province, China in 1966. She

grew up in an intellectual family and left her hometown for Beijing in 1984 when

she was admitted to Peking University. Jennifer graduated in 1991 with a

Masters of Science in geochemistry. She was married in 1988 and gave birth to

her daughter in 1992. Jennifer began to practice Falun Gong in 1997 and was

first arrested in July 1999 when the crackdown of Falun Gong began in China.

She was arrested for the second time in December 1999, a third arrest in

February 2000 and the fourth and final arrest in April 2000. In June 2000, 
Jennifer was sentenced to one year "re-education through labour" and was sent 

to Beijing Xi'an Female Labour Camp. During her time at the Labour Camp, 

Jennifer experienced and witnessed unimaginable cruelty and was subjected to 

brainwashing. Jennifer was released in April 2001 and started writing her

autobiography one month later. She escaped to Australia in September 2001 
and lodged a refugee application 20 days later. Jennifer was granted refugee

status in 2003. 

In January 2004, Jennifer's book "Still Water Runs Deep - Witnessing History by

a Falun Gong Practitioner" was published in Taiwan. In March 2005, the English

version of her book "Witnessing History-One Woman 's Fight for Freedom and 

Falun Gong" was published in A ustralia. Jennifer is active in raising awareness 

of the persecution in China through constant national and international TV 

coverage, radio, newspaper and magazines. 

My first memory of the ' l aw' 

I was fou rteen before I rea l ised my  father had anyth ing to do with the law. By 

that time,  the Great Cu ltura l  Revolut ion in  Ch ina was over, and the pu b l ic 

security departments ,  procuratoria l  organs and courts that had been d ismant led 

d u ring the Cu ltu ra l  Revol ut ion were to be resurrected . As a graduate of the 

U n ivers ity of Pol it ics and Law, my father was reca l led and g iven work i n  the new 

metropol i tan Jud icia l Bureau of M ianyang City . My father worked i n  the bureau 

before he was relocated to a remote sma l l  town for more than ten years after 
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being labe l led a ' reactionary capital ist-reader lackey' d u ring the Great Cu ltu ral  

Revolut ion . 

I g rew u p  in  th is smal l  town , moving to M ianyang C ity with my father and midd le 

s ister. However, my mother and youngest s i ster d id not jo in us as my mother 

cou ld not fi nd a job .  My mother was a m idd l e  school teacher at that time and 

she waited over th ree years to jo in my fam i l y  i n  M ianyang .  Eventua l ly  my 

father's work un it secu red my mother a posit ion  in  the court and she began 

working as the lowest level clerk in  the cou rt .  My mother had to abandon her 

th i rty year career as a teacher 1 .  By the t ime my  mother  was reun ited with my 

father, I had left that city permanently for u n iversity in Beij i ng wh ich was over 

1 600 km away.  

At the age of fourteen , moving to a b igger c i ty with my father was not very 

a ppea l ing .  I felt l i ke I had lost not on ly my m other,  but a lso a 'home' . At that 

t ime,  everyone who worked for the government or  state-owned factories was 

' l ooked after' by the government, or the (Com m u n ist )  Party more exact ly,  in a l l  

aspects of  l ife , includ ing be ing assigned a p lace to l ive .  There was no such 

th ing  as buying or renti ng an apartment of one's own .  

T h e  newly establ ished Jud ic ia l  Bu reau d id n ot have an  office bu i ld ing o r  any 

a partments for i ts staff. The Bureau rented severa l rooms in  a mote l .  My father 

was g iven a bed in the male dormitory , wh i le  my s ister and I had to share one 

bed i n  the female staff dormitory .  As my school was too far to travel , I had to 

l ive at school on my own , on ly retu rn ing to the dorm itory to jo in my father and 

s ister on weekends and hol idays .  

D u ring a l l  of  my h igh school days, I l ived a sol itary existence .  B ut l ittle by l ittle I 

learnt  about the development of the Jud icia l  Bureau of M ianyang . The Bureau 

was g iven office premises and a lawyers' house was estab l ished under i t  so that 

d efendants cou ld  receive legal assistance .  My father was transferred to the 

1 My mother later studied law in a self-educating adult's college. These colleges were for people who were 
not given the opportunity to go to high school. My mother was unable to attend high school as her father 
was considered "anti-revolutionary". Before my mother retired, she had become one of the best judges of 
the Mianying Intermediate Court. 
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lawyers' house, and eventua l ly  became known as one of the top ten lawyers in  

Sichuan Province ,  to  which M ianyang belongs .  I had heard that my father had 

once gained an extraord i na ry reputation for defeating al l  th ree lawyers 

represent ing the other s ide ,  thereby winn ing an  a lmost imposs ib le case . During 

the cou rt debate , the room was fi l led wi th  crowds who were especia l ly 

impressed by h is  bri l l iant p resentat ions .  

I was a l ittle b i t  su rprised to learn of  h i s  ach ievements . To me, my father was a 

man of few words .  Actua l ly ,  I never heard h im  ta l k  much at home at a l l .  And I 

was even more surprised when he forbade me to become a ' l i bera l  a rts ' student 

in  the last year  of my high schoo l .  In Ch ina ,  one year  before the entrance 

examination for un iversit ies ,  every h igh school student has to choose whether 

to study ' l i bera l  arts' or 'scien ce ' .  After the student decides,  the two g roups are 

put into d ifferent classes. 

My father expla ined very l itt le  of why he thought it was better for me to study 

science. The on ly reason he gave was :  'No matter who the president of the 

nation is ,  1 +1 is a lways 2 .  You have less chance to make mistakes . '  

I barely understood what h e  meant ,  but obeyed s i lent ly. I remember,  back in  the 

small town , my father somet imes wrote beautifu l  novels ,  short stories and 

poems. But my mother wou ld  a lways bu rn his man uscripts whenever she found 

them , sometimes before I ,  the on ly reader of  my father's work, had the chance 

to enjoy them.  My father seldom said anyth ing  when my mother d id  th is ,  on ly 

biti ng h is  l i ps in  a particu lar  way which made me feel very anxious.  My father 

was bit i ng his l i ps again when he made th is  comment so I obeyed without 

argument, despite ins istence from many people that 'female m inds were not 

designed to study science' . 

The battle beg i ns 

One year  later I became a geochemistry student at Peking U n iversity, one of 

the top tert iary institut ions i n  Ch ina . I d id exceptiona l ly wel l i n  a l l  my science 

courses (even with my female m ind ) ,  but was constantly attracted to the non-
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science study as wel l .  I read a l l  the l i teratu re and ph i losoph ies I cou ld fi nd in  the 

l i brary ,  and was constantly asking myself the q uestions asked by others for 

hundreds of years : 'Who am I ?  Where d id I come from? Where am I go ing?.  I 

d id not fi nd my answers unt i l  many years later, and not before my hea lth was 

tota l ly  ru ined d ue to a med ica l  accident I encountered during the b i rth of my 

daughter in 1 992.  I had two massive haemorrhages and a lmost d ied .  The blood 

transfusions that saved my l ife left me with hepatitis C wh ich severely 

deb i l i tated me for more than fou r  years . 

I n  1 997 my parents and midd le s ister back in  S ichuan started pract icing a type 

of trad itional q igong ca l led Fa lun  Gong or Fa l u n  Dafa . I ts purpose is to refi ne 

the body and m ind through exercise , med itat ion and cu ltivation of the heart ,  

gu ided by the pri nc ip les of 'Truth , Compassion and Tolerance ' .  After try ing it for 

one month , my fam i ly found it wonderfu l and sent me some books on Fa lun  

Gong . I read these books twice and I was amazed to  fi nd the  answers to my 

questions I asked so many years ago. 

R ight away I made the decis ion to fol low th is  practice . And sure enough ,  with in  

one month of pract ici ng Fa lun  Gong ,  my hepatit is was gone without a trace . I

was able to return to work with renewed vita l ity and  a fee l ing that I was l iv ing a 

new existence .  

That was a golden period in  my l ife . I he ld  the posit ion of  manager in  an 

investment consu ltant company (despite my Masters degree i n  science) ;  and I 

rega ined a harmon ious fami ly l ife with my h usband ,  beautifu l daughter and my 

husband's parents2 .

The number  of people peacefu l ly  pract ic ing Fa l u n  Gong in  both Beij ing and my 

home city ,  Mianyang , was enormous.  By the early morn ing of 20 Ju ly 1 999,  

wh i le  people s lept, a p lot that had been brewing  for a long time fina l ly  came to 

fru ition .  The then-head of the Ch inese Commun ist Party (CCP) ,  J iang Zemin ,  

declared that ' Fa lun  Gong is competing with the Party for the masses' , rea l is ing 

2 In China, i t  is accepted that the older generation will live with their child and grandchildren. 
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that there were more Fal un  Gong practit ioners (roug h ly  1 00 m i l l ion )  than Party 

members (about 60 m i l l ion )  in Ch ina .  Thus ,  a thorough and ruth less crackdown 

was launched . 

The fi rst storm began with a 24-hour  anti-Fa l un  Gong propaganda onslaught .  

Day and n ight ,  a l l  med ia channels were broadcasti ng how evi l  Fa lun  Gong was ,  

how many people had committed su ic ide because i t  had made them mad , how 

the Fa l un  Dafa Research Association was banned and how nobody was 

a l lowed to appeal th rough any channels .  I was dumbfounded , not just by how 

the Commun ist Party had fabricated these l ies ,  but even more so by the ferocity 

with which the bans were announced . It was a l l  too clear that the Party intended 

to erad icate Fa l un  Gong rig ht from the roots . 

The weather was so hot, with a record h igh of 42 .5°C .  I fe lt suffocated , not by 

the heat itself, but by an extremely heavy, yet form less and i nv is ib le depravity ,  

sq ueezi ng forcefu l ly  at me from a l l  d i rections . My home instantly became a ja i l .  

Apart from be ing deta i ned i n  a sports centre with several thousand other  

practitioners for a whole day on the fi rst day of  the crackdown and taken to  the 

local pol ice station to be interrogated , I was continua l ly watched by my mother­

in-law. She wanted to ensure that I wou ld  not pract ice any more ,  even si lently 

beh ind the closed door of my sma l l  bedroom . From the 'atmosphere' created by 

the atrocious med ia bl itz , every Ch inese person with memories of the Cu ltu ra l  

Revolution cou ld  sense that the Party was ready to  ki l l  aga in . The on ly  way out 

was to g ive it up .  

For me to  g ive u p  the  practice meant return ing to the  o ld  days of  ly ing i n  

hospita l end lessly a n d  not even a b l e  t o  watch m y  daughter g rowing up .  I t  wou ld  

mean go ing  back to the  hopeless and helpless days of  not knowi ng what to do 

with my useless self, fee l i ng l i ke a prisoner impounded by my ru ined health , 

awa it ing execution . 

No ,  I cou ldn 't ;  and I wou ld n 't .  

42 



My encou nter with the C h i nese Com m u nist Party 'j ustice' 

The whole summer and autu mn of 1 999 saw me strugg l i ng everyday with my 

mother- in- law for my r ights to pract ice 'secretly' in my l itt le bedroom as hot as a 

steaming basket , wh i le  being frequently vis ited by the local pol ice officer. He 

needed to make sure that I wou ldn 't go out to make any 'trouble'  for h im .  

I t  pa ined my heart so  much to  watch the conti nuous vicious attacks , and  to  see 

how frightened my i n- laws were . But l ittle by l i ttle ,  with the wearing-down of the 

i n it ia l  shock, ind ignation grew with in  me.  Who g ives the government the right to 

say that wh ite is b lack and black is wh ite? Who on earth al lows the govern ment 

to violate the constitut ion by bann ing a med itation p ractice with such peacefu l 

and advantageous bel iefs? I f  Fa lun  Gong can benefit me so g reatly, it can he lp 

a lot of others ,  and the government shou ld encou rage that benefit .  And as 

someone who has ga ined from the practi ce and who cares about others ,  I 

should at least somehow voice my opin ion . 

I thought my chance came when learn ing that after being deta ined for more 

than five months ,  the four  members of the Fa lun  Dafa Research Association 

were to be put on tr ial at Beij ing No. 1 I ntermed iate Court for ' i nstigati ng others 

to appeal for Fa l un  Gong ' .  Accord ing to law,  the longest period a person cou ld 

be held i n  custody is one month . But because there were no lega l precedents 

regard ing how to deal with th is  phenomenon , and no relevant laws to go by, 

these members had just been locked up, await ing the Party's ' po l icy' . 

I decided to go to the cou rt to attend the tria l ;  fi rstly to make up  for my regrets at 

never attending any cou rt tria ls and witnessing how wonderfu l my father's 

debates were ,  and second ly to defend the members if poss ib le by tel l i ng the 

cou rt that I was not ' i nst igated ' by anyone i nto pract ici ng or appeal ing for Falun  

Gong . I went to  the court on ly  to  be arrested i n  the street even before I reached 

the front gate , together with more than one thousand other Fa lun  Gong 

practit ioners .  I was immediately put in  a detention centre .  And my actions sent 

me to the detention centre on another two occasions.  At the end of the th i rd 
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term of a one-month detention , I was g iven a one-year ' Re-education Through  

Forced Labou r' sentence .  

My father had told me that a l l  the lawyers i n  M ianyang C ity had been cautioned 

about defend ing Fa lun  Gong practit ioners .  I n  a word , no  lawyer was to take u p  

these cases under a n y  c ircumstances . 

I cou ld a lmost see my father bit i ng h is  l i p  aga in  on the other end of the 

telephone when he told me th is .  And I fu l ly  understood why,  as a top lawyer  in  

the province, he  never bothered to try to he lp me i n  any lega l  sense .  There was 

no law for Fal un  Gong practitioners at a l l .  Fol lowers of Fal un  Gong were 

considered to be the 'state enemy' . And the pol ice at the detention centre even 

went so far as to open ly declare that I was arrested because of my 'thoughts' . 

Out of academic habit ,  I read the labour  camp sentence carefu l ly  and noticed 

one item saying that I cou ld apply for a review with in  60 days if I thought I had 

been wronged . The pol ice ignored my request for pen and paper to write my 

review appl ication .  Three days later, I was sent to the ' Re-education Through 

Forced Labour Despatch Div is ion'  i n  Daxing Cou nty, some 20 k i lometres away 

from the centre of Beij ing . 

Ch ina's system of re-education through forced labour  was estab l ished i n  the 

1 950s to deal with the ' remnants of the id le pre- l i berat ion exp loiti ng class ' .  I ts 

purpose was to remould these remnants th rough forced labour  in to 'socia l i st 

new people' . Gradual ly  the re-education system was extended to petty and non­

crim ina l  offences l ike p i lferi ng ,  brawl i ng ,  prostitut ion and  d rug-taking .  After the 

crackdown , it had become a major tool for persecuting Fa lun  Gong 

practit ioners ,  as no legal  procedu res were necessary ,  making it extremely 

conven ient and a l l  the major provinc ia l  cit ies a l ready had the i r  own labour  

camps anyway. 

A Gestapo-type organ isation , the '6 1 0  office' (named after its set-up date , J u ne 

1 0  1 999) ,  which encompassed a l l  admin istrative , legal and  Party organ isationa l  
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fu nct ions was created specifica l ly for th is  persecution .  Al l  labour-camp 

sentences were issued by the 6 1 0 office . 

A year in hel l  

O n  the fi rst day of my arrival i n  the Despatch Div is ion , I was forced to squat 

u nder the scorch ing sun  for more than 1 5  hou rs .  I t  sounds l i ke noth ing on 

paper, but there were so many moments that I felt I cou ld  not last one second 

longer without fa i nt in g .  But somehow I knew I cou ld n't .  Both the i ntense and 

excruciati ng pa i n  I fe lt and the crackle of e lectric batons appl ied on whoever did 

fa int and fa l l ,  kept me vivid ly aware . U sing al l  the language ava i lab le i n  the 

world , let a lone i n  Eng l i sh ,  my second and far less fl uent language,  I am not 

a ble to describe the i ntense suffering . 

B ut the second day was even worse . We had to stand in  a smal l  ce l l  for s ixteen 

hours ,  motion less , w ith ou r hands clasped in front of our bel ly and our heads 

lowered , looking at ou r  feet. At the same t ime,  we had to recite out loud the 

d eg rad ing labour cam p  regu lations,  espous i ng  'support ing the Commun ist Party 

and  socia l ism' ;  'not m ix ing with p imps and bad types' ; 'not i ndu lg ing i n  ribald or 

barbarous behaviou r' ,  and so on, and so on . I fe lt I wou ld be d riven mad by the 

h umi l iation , each one more vi le  than the l ast, by the constant violation of my 

thoughts and the havoc th i s  wrought on my wi l l power; my d ispi rited body being 

merci lessly r ipped a pa rt l i ke a defenceless lamb .  

Day th ree was simp ly  a repeat of  the prev ious day. By midday, I fe lt my head 

was going to burst and  my nerves were shot to p ieces . In a desperate attempt 

to b reak away from a l l  th is ,  I asked the pol i ce to g ive me a p iece of paper to 

write my appea l-th is  was my legal right anyway. 

The resu lt was that I was d ragged i nto the courtyard with electric shocks ra in ing 

d own on my body everywhere ,  each jolt  making me tremble uncontro l lab ly as it 

p ierced me with a v io lent burn ing sensation .  At one stage the batons stayed on 

me and I fe lt they wou ld  never be taken away .  
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The crackle g rew in  i ntensity-I cou ld feel the current ri pp l ing th rough my body.  

I squeezed my eyes sh ut, musteri ng a l l  my wi l l  aga inst the black despa i r  

sweeping over me ,  and aga i nst th is monstrous evi l threaten ing to eng u lf me.  

Suddenly someth ing  snapped i n  my bra in  and I fe lt the whole world descend 

into darkness with a g reat roar. I col lapsed , unconscious on the g round . 

I don't know how long th is lasted , but as I s lowly came round I found myself 

squatting on the g round with a cri mina l  n icknamed Wolf .  She was one of the 

' l i ttl e sentries' g iven pol ice power to 'd iscip l i ne '  Fa l un  Gong practit ioners ,  and 

was try ing to  put  my hands beh i nd my head i n  the correct ' head lowered , hands 

clasped ' posture req u i red in  the camp .  I felt so weak that my hands s l id  off each 

time she put them u p . So she j ust gave me a kick whenever I moved a muscle .  

I squatted there ,  watch ing my sweat sp lash ing down onto the burn ing concrete . 

Each d rop shra n k  to noth ing and evaporated without a trace with i n  about two 

seconds.  Soon the d rops stopped , not because the sun was less fierce , but 

because my body had no more sweat to g ive. 

Amidst the u n bearab le  th i rst and d izzi ness , I remembered father's  tightly bitten 

l i p ,  and I cried weak ly and sou nd lessly i n  my heart ,  'Oh father, who told you that 

whoever is the p resident of the nation ,  1 +1 is a lways 2? With J iang Zemin i n  

power, 1 + 1  cou ld  be anyth ing ! '  

And that was o n l y  t h e  th i rd d a y  of m y  labour camp career. The pol ice told us  

that the  on ly  pu rpose for us  be ing  sent to  the  camp was to  ' reform' us into 

bel ieving that Fa l u n  Gong was evi l .  Further ' reforming '  methods incl uded sleep 

deprivation for up to 1 5  days and n ights ,  bra inwash ing sessions accompan ied 

by pol ice equ ipped with electric batons ;  s lave labour usua l ly  lasti ng for u p  to 20 

hours a day, and the end less assurance that nobody cou ld  ever walk  out of the 

camp unreformed and a l ive . 

Beat ings,  electric shocks,  verbal a buse,  kn itt i ng sweaters for exportation unt i l  

ou r hands bled , being  bound to a bed for a continuous 50 days-al l  th is made 

up our  da i ly  l ife i n  the camp .  Many a t ime I was on the verge of tota l col lapse ; 
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and there were many col laps ing around me ,  from an e lderly  woman of 68 to a 

g i rl of 1 8 , and from a b l ind woman to a parapleg ic .  No one who practices Fa lun 

Gong is spared . 

Enough is enoug h-the road to ' reform' 

After several  months of strugg l i ng ,  one day a voice cr ied out to me: ' I t 's too 

dark !  You must get out and expose a l l  of th is  to the worl d .  You must try to stop 

a l l  these i nhumane crimes ! '  But, how cou ld  I ,  un less I ' reformed'? 

After a thousand strugg les which were surely more agon is ing  than the electric 

shocks , I decided to do just that. The story of what was happen ing to thousands 

u pon thousands of Fa lun  Gong practitioners i n  Ch ina  wou ld  be told ! 

But to ' reform' is not an easy process . There were five steps :  the writ ing of a 

guarantee; a renunciat ion of Fa l un  Gong ; the expos ing and  repud iat ing of Fa lun  

Gong;  then going pub l ic ,  read ing you r  repud iat ion before the  whole camp ,  and 

fi na l ly help ing the pol ice tortu re fel low practit ioners to get them ' reformed ' .  

Writi ng m y  1 8-page 'expos ing a n d  repud iati ng '  crit ic ism nearly k i l led me! 

Gritti ng my teeth t ight ly ,  I suddenly understood why my mother had burnt a l l  of 

my father's  writi ngs back in that smal l  town . U nder  the Commun ist reg ime ,  the 

most dangerous and unforg ivable crime is  somebody's thoughts .  

I was released i n  Apri l 200 1 ; but  not before the hardest battle with the pol ice. I 

had to convince them that I was rea l ly  reformed by writ i ng 'thoughts reports' to 

them again  and aga in .  These were the crue l lest tuss les between my most 

intense desire to leave and the deepest gu i lt at having  betrayed my most 

cherished princip les and having he lped the pol i ce to ' reform '  others .  I felt that 

my integrity had fa l len apart .  Deep with i n  I was terrified that one day my spi rit 

wou ld  shatter completely .  

But the tragedy d id not end there .  I had to go i nto h id ing on ly five days after I 

was re leased , no matter how I longed to be with my h usband and my l itt le 

daughter after more than one year's separation .  I f  I hadn 't ,  loca l  pol ice wou ld  

49 



have taken me to bra inwashing classes , set u p  because labour camps a lone 

cou ld  not hold a l l  practitioners .  My role ,  of cou rse, wou ld  have been to conti nue 

to help the po l ice to reform those he ld there .  

Fu lfil ling my vows 

As l uck would have it, I was ab le to escape to Austra l ia  to seek asyl u m  five 

months later. To fu lfi l my vows in the forced labou r camp ,  I had fi n ished my 

book, Witnessing History: one woman 's fight for freedom and Falun Gong. Th is 

was pub l ished two years later by Al len & U nwin in  March 2005.  

I n  October 2002 , together with s ix other Fa lun  Gong practitioners from six 

countries, I submitted Commun ications to the U n ited Nations Committee 

Against Tortu re and the U n ited Nat ions Human Rights Committee against J iang 

Zemin  for the persecution . Th is led the way for the largest human rights lega l  

battle si nce World War 1 1 .  Over 50 separate lega l  cases have been fi led in  more 

than 20 countries aga inst the persecutors .  Th is has not been an easy batt le 

either. Four days after the annou ncement of my lega l  action , my husband was 

arrested back in Ch ina .  

T h e  legal  futu re of h u m a n  rig hts 

Nearly th ree years have passed ; a nd we have sti l l  heard noth ing back from the 

U n ited Nations .  Here in  Austra l i a ,  the Supreme Court of NSW case of 

Austra l ian citizen and i nternationa l  a rtist, Ms Zhang Cu iy ing against J iang 

Zemin  and the 6 1 0 Office , was a l leged ly i nterfered with by an officer i n  the 

Foreign Affairs Department of Austra l ia ,  who offered to provide lega l  advice to 

J iang Zemin .  The right to hold a banner saying 'Stop the persecution '  outs ide 

the Ch inese Embassy i n  Canberra i s  yet to be contested by Fa lun  Gong 

practitioners a l l  around Austra l ia  against Austra l ian Foreign Affa i rs M in ister 

Alexander Downer, who has been s ign ing certificates every fortn ight to ban 

Falun  Gong banners and music s ince the day before the Ch inese Foreig n 

Affa i rs M in ister's v is it to Austra l ia  more than three years ago. 
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After World War I I ,  the jud ic ia l  precedents created by the Nu remburg Cou rt and 

the Tokyo Court were used only to pun ish  the d ictators who committed crimes 

against human ity in the name of the law. However, such pun ish ment d id not 

prevent d ictators such as Pol Pot , M i losevic, Saddam Husse in  and Kim Jong I I  

from us ing autocratic state power to commit atrocious crimes against human ity 

(as recorded i n  the ' N ine Commentaries on the Com mun ist Party' , pub l ished by 

The Epoch Times newspaper, November 2004 ) . .  

I n  Ch ina ,  a country that holds over one fifth of the world 's popu lation , autocratic 

state authorit ies conti nue to commit crimes against human ity i n  various forms ,  

bu t  a l l  of the  jud ic ia l  systems i n  a l l  human  society are powerless to bring justice 

for these vict ims .  The most serious crimes against human ity are carried out with 

the authority of state power wh ich l i ke domestic violence , occurs beh ind closed 

doors . 

I n  order to address th is ,  a g roup of professiona ls ,  d iss idents and ord inary 

cit izens have set up  a "Specia l  I nternational  Committee to Br ing the CCP to 

Justice" , under the authorisat ion of peop le around the world .  I t's be l ief is that 

human rights are above sovereignty .  State sovereignty occurs only th rough the 

wi l l  of the people of that state as a whole ,  wh i lst the CCP has usurped state 

power th rough vio lence .  There are never free elections in Ch ina .  So the a im of 

the specia l  committee and its associated courts is to create a set of legal 

pri ncip les to bri ng d ictators to tria l  whi le they are sti l l  i n  a posit ion to monopol ise 

state power by violence. 

I wi l l  aga i n  be bring ing my charges aga inst J iang Zemin  and the 6 1 0 office in 

the correspond ing cou rt in  Sydney, under  the Special Committee for Genocide 

and Tortu re . I am fu l ly aware th is  cou rt does not have state power to back its 

ru l i ngs .  But as Oscar Wi lde once said : ' The one duty we owe to history is to 

rewrite it3. '  The fate of humank ind enters new rea lms through the process of

conti nua l ly going beyond fate and beyond the accompl ished regu lations .  

3 Oscar Wilde, The Critic a s  Artist ( 1 89 1 )  p12. Online. Available at 
<http://ww.ucc. ie/celt/published/E800003-007/> (Accessed 26 August 2005). 
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Although I haven 't had the chance to study law because of my father's ' 1  + 1  

equa ls 2 '  theory ,  who can say that m y  legal  act ions may not b e  written into 

human h istory , and perhaps even futu re text books for law students? 
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Above : Jenn ifer 's 

o rig i na l  photo I D  from

the l a bo u r  ca m p  she 

was sent to in  2000 . 

R ig ht :  Not ice for persons 

v is i t ing the labo u r  ca m p .  

R ig ht :  J e n n ifer 's book 

"Sti l l  Water Ru ns Deep" 

was p u bl ished in Ta iwa n 

i n  2004 . 

Notice of Visiting Person(s) 
Subject to Re-education Through Labour 

It is hereby to notify 
Relatives or Guardian of� 

Please come to the labour camp with this notice and your ID at 8:30 am. 4"' December 
20 to visit the person under re-education through Jabour�. Please note 
the following poin1s for attention when visiting the camp: 

1 )  Visitors arc restricted only to t he  spouse, directly related blood relations and 
collateral blood relatives within three generations or step parents and adopted 
children, and the number should n01 exceed three. 

2) Things allow"d to bring to the person under re-education through Jabour 
include: sweater, underwear, wollen sweater and pants, bedding. shoes and 
shocks (leather shoes and bots arc not included) as ,.,11 as boks of politics, 
economics. culture, science and technology, and necessary stationarics. 

3) Family members who want to deposit money should h11nd it to the policeman 
who is in charge of the Finance Section and a receipt is provided Ifs 
forbidden to hand the cash directly to the person under re-education 

4) Obey the regulations of meeting. 

Visitor's Sex Relationship to the Detail Address Post Contact 
Name Person under re- Code Number 

education 

Beijing Xin·an Camp of Re-education Through Labour 
2 I November 20 

Address: Tiantang He, Daxing Caounty, Beijing 

Trcuulut1d by Ft11 Hulqlaug 
J1Can1'rb•ryRd. Blockburn JIJO VIC 
T<I: (OJ) 98181'00 



Readers who 

a re i nterested in  

fi nd i ng o u t  more 

a bout J e n n ifer 's  

i ncred i b le story, 

may wish to rea d  

"Witness i ng 
H istory - O n e  

Wom a n 's F ig ht 

for F ree d o m  and 

Fal u n  G o ng " .  



The Battle for Justice 

Fi rst pub l i shed i n  The Hindu, on 6 January ,  2002

Professor Madhu Dandavate is a former Finance Minister and former Deputy 

Chairman of the Ninth Planning Commission. 

Gender injustice is a problem that is seen all over the world. But unless there 

are certain attitudinal changes, women will continue to get a raw deal. Professor 

Madhu Dandavate analysed the roots of this problem at the Besant Lecture 

delivered at the Theosophical Society, Chennai, on December 27. Excerpts

from the speech appear below. 

As we study the socia l  evolution of human society , the g la ri ng  fact that emerges 

is  that in the old feudal  system , woman was always g iven an i nfer ior status.  

Paradoxica l ly ,  she was a lso cons idered the symbol of the sanctity and pu rity of 

the fami ly .  But th is very aspect of her persona l i ty made woman the ta rget as 

wel l  as the vict im in confl ict-torn society . In a feuda l  society there are serious 

land d isputes and confl icts about property r ights . These a re not a lways sought 

to be settled through d ue processes of law. No weapon of i ntim idation , torture 

or hum i l iat ion is considered uneth ica l .  The most revengefu l way to h u m i l i ate a 

fami ly aga inst whom d isputes are pend ing is  to subject the womenfo lk  i n  that 

fam i ly to crimes that rob them of the i r  honou r and d ign ity and  bring  them 

d isrepute . 

Com pou n ding gender injustice 

I n  our  trad it ion-bound society, structured on old social va l ues ,  when a woman is 

subjected to a crime l i ke rape, i t  becomes a mu lti p le crime .  She is  raped at 

home, then i n  publ ic l ife , fol lowed by an agonis ing cross-examinat ion i n  cou rt ,  

and the cl i max is reached when sensationa l  reports about  the crime  a ppear i n  

the  med ia .  The victim of the  crime finds the  pub l ic exposu re more agon is ing 

thanthe crime infl i cted on her .  The most h umi l iat ing aspect of cr ime aga inst a 

woman is that her status  i n  the h ierarch ica l  structu re of society a l so comes in  
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the way of securing justice for her. Thus her socia l  status compounds her 

gender inj ustice . 

I n  a wel l -known rape case, the most obnoxious situation was that the court 

concerned observed that the a l leged rapists were midd le-aged and as such 

were respectable and were not amenable to a crime against a woman .  Not 

satisfied with th is ,  the cou rt made the astound ing observation that "s ince the 

a l leged rapists were h igher-caste men , the rape cou ld not have taken p lace 

because the a l leged victim was from a lower caste" .  Such observations only 

g ive credence to the widely preva lent prej ud iced view that men from the h igher 

socia l  echelons of society are paragons of vi rtue and not l i ke ly to commit 

atrocit ies on socia l ly deprived women . What a tragedy that woman has to face 

the compound ing of gender as wel l  as socia l  injustice . 

The r ight to be born 

In I nd ia ,  with a h igh ly uti l i tarian approach , poor parents do not asp i re for a 

female ch i ld  for two selfish reasons .  F i rstly ,  because of the fabu lous dowry to be 

paid on the daughter's marriage,  parents consider a daughter as a "financia l  

l iab i l ity" . And , second ly ,  because the daug hter has to leave the parents' house 

after marriage, she is no longer cons idered usefu l as an earn ing member of the 

fami ly .  

The insti nctive urge ,  particu larly of poor parents , is  to prevent the b i rth of a 

female ch i ld . The most astound ing statistics revea l that i n  a prominent hospita l 

in  M umba i ,  the pre-sex determination tests revea led that du ring 1 978- 1 982 , 

nearly 8 ,000 pregnant women were expected to g ive b i rth to a fema le ch i l d .  But 

to prevent th is ,  7 , 999 of them underwent abort ions.  

Article 2 1  of I nd ia's Constitution on "Protection of l ife and persona l  l i berty" 

states :  "No person sha l l  be deprived of h is  l ife or personal  l i berty except 

accord ing to procedure estab l ished by law." In the case of female ch i ld ren in the 

womb of expectant mothers ,  they are not on ly denied the right to l ive , but are 

robbed of the i r  r ight even to be born , as revealed by the statist ics mentioned 

earl ier .  This is the travesty of gender j ustice !  . . .  
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Women in C h a m para n  

Gandh ij i  had  sens itiv ity for the  problems of  women ,  the  weakest among the 

weak .  He sent a team of workers to study and report on the problems of 

Champaran d istrict . But the report they gave h im  did not refer to any problems 

of the women there .  "How can any report be complete without an account of the 

women's problems?" he asked . The workers told him that the women of 

Champaran were very shy and wou ld  not meet them.  Gandh ij i  then deputed 

Kastu rba Gandh i  and Avantikaba i  Gokha le to vis it Champaran to report on the 

women's agony. At fi rst ,  the women of Champaran  wou ld not meet them or 

even open the ir  doors . 

At sunset, Kastu rba Gandh i  knocked on one door and told the women ins ide:  

"We have been moving round your  town from sunrise to su nset. We are now 

th irsty. Wi l l  you not offer us a g lass of water?" A door was then s l ightly opened . 

A woman's hand appeared with a g lass of water on her pa lm .  Kasturba drank 

the water and then said : "Sister, we have seen your  hand . But we want to see 

the woman beh ind th is hand . "  

The woman inside broke down . She sa id ,  "Three women of our  household 

share only one untorn sari and one woman has gone out with that sari ; how 

cou ld  the others open the door for you and  expose our  ha lf-naked bod ies with 

torn c lothes?" Kastu rba told the weeping woman :  "Close the door. The doors of 

you r  heart are opened ."  

Kasturba and Avant ikaba i ,  touched by the reply ,  retu rned to Gandh ij i  with th is 

heart-rend ing report .  The report steeled Gandh ij i 's determination not to rest ti l l  

the honour of  the women i n  Champaran was restored . 

G lobal  ineq ual ity 

I n  these days of global i sation , the g lobal p ictu re of women is most ignoble and 

inequ itab le .  Women constitute 50 per cent of the world 's population ,  and 

account  for 66 per cent of the work done,  but they have only a share of 1 0  per 

cent in the world 's i ncome and own one per cent of the world 's property . . .  
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The psychology of industries i n  I nd ia  weighs heavi ly  aga inst women . One of the 

reasons  is that women in  i ndustry a re to be g iven preferentia l  welfare and socia l  

faci l it ies and benefits . To avoid th is ,  i n  the post- i ndependence era ,  industries 

have preferred to reduce the n u mber of women employees . . .  

The rol e  of social reformers 

The battle for gender j ustice has been a long-drawn strugg le .  The susta ined 

efforts of severa l social reformers ,  even in  the face of res istance from social 

orthodoxy, have g iven impetus  to the cause of gender j ustice . Constitutional

provis ions ,  various laws, and j udgments of courts have made their  own 

contribut ion to the cause of gender  j ust ice .  However, more fu ndamenta l is the 

work and  role of socia l  reformers who sought to change the m ind-set of 

orthodox tradit ion-bound society and usher in women's reforms in  the socia l ,

economic and  ed ucational  fie lds . . .  

Despite res istance from orthodoxy, women's education gradua l ly acqu i red 

g reater acceptance .  I n  the o ld orthodox society the Sati system of widows 

mounti ng  the fu nera l  pyre of the i r  h usbands was an atrocious pract ice .  If th is 

practice was g radua l ly  d iscarded ,  i t  was not only because of the Sati Proh ibit ion 

Act in  Bengal  i n  1 829 at the behest of Benti nck,  Governor-Genera l ,  but main ly 

d ue to the socia l  reform movement aga inst the Sati system carried on by the 

eminent social reformer Raja  Rammohan Roy. Though the Sati system is 

banned u nder law,  i n  isolated cases it  is  sti l l  implemented i n  a c landestine way 

d ue both to remnants of orthodox bel iefs , and to mach inations by the relatives 

of the widow to garner her wealth and property by forc ing her to mount the 

funeral  pyre of her dead h usband . Sti l l ,  there are efforts to conti nue to bu i ld  a 

ha lo of sanctity a round the Sati system .  Th is on ly amounts to a g lorification of 

gender i nj ustice and has to be res isted through an awakened publ ic  op in ion . . .  

Male c h auvinism 

I n  d ifferent parts of the worl d ,  male chauvin ism in  d ifferent degrees has led to 

gender i nj ustice . I n  some developed countries too, women were accorded the 

right to vote very late . They had to launch a determined strugg le  to secure the 
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rig ht of ad u lt franchise.  Even when women secured the right to vote , i n it ia l ly  

they d id not receive i n  the leg is latu res the recogn it ion they deserved on the 

basis of the i r  merit and ab i l ity . . .  

I f  the socia l -reform program i s  to b e  pu rsued vigorously,  certa i n  att itud ina l  

changes are u rgently ca l led for. These compri se change of context , change of 

relations and  change of va l ues. Without such a comprehensive change in the 

existi ng va lue  judg ments of the present consu merist cu ltu re ,  the battle for 

gender justice cannot be won . 
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State Responsibility in the ' Private' Sphere: 
Refugee Status Granted Due to a Lack of State Protection from Domestic 

Violence - a Feminist Analysis 

Megan Breen is entering the final year of her law degree at The University of 

Queensland, after completing a BA in politics and journalism in 2003. This

essay was written while studying a course in feminist jurisprudence, entitled 

'Women and the Law', which Megan undertook during a study exchange to the 

University of A uckland. 

Vio lence aga i nst women with in  the i r  homes may 'feel '  l i ke a hu man rights 

violat ion to women ,  but g iv ing it bas is  as an i nternat ional  law cla i m  requ i red 

at least some theoris ing a bout the d ist inctions i nternational  law draws 

between State and n on-state act ion . 1  

I .  I ntrod u ction 

Appeal dec is ions from Austra l i a  and New Zealand reflect a sh ift towards a 

recogn ition that the ' pub l ic/private' d i st inct ion with in  international  law fa i l s  to 

protect women . Th is  essay i nvolves a comparative ana lysis of two cases i n  

wh ich women were acknowledged as refugees on  the basis of a lack of state 

protect ion from domestic v io lence .  Whi le  the two cases examined ; Refugee 

Appeal Decision No. 71427199 2 and Khawar, 3 represent positive developments

in the law for women ,  i n  that women have been recogn ised as constituti ng a 

'part icu lar  socia l  g roup' for Convention purposes , some of the reason ing rel ied 

on in  mak ing these d ecisions is  p roblematic from a femin ist perspective. 

Although it has  been affi rmed that the respons ib i l ity of state protection i ncl udes 

protection from violence by p rivate actors , and therefore state respons ib i l ity has 

entered the p rivate sphere,  there has sti l l  not been a fu l l  recogn it ion of the 

extent domestic violence is a form of persecution that is i nherently pol it ica l . 4 I n

add it ion , amendments t o  the Austra l ian  Migration Act 1958 (Cth ) made s ince

1 Bell, Christine "Women's Rights as Human Rights: Old Agendas in New Guises" in Angela Hegarty and 
Siobhan Leonard (eds) Human Rights: An Agenda for the 2 1st Century (Cavendish Publishing, London, 
1999) 139-153, 148. 
2 [16 August 2000] Refugee Status Appeals Authority. 
3 Minister for Immigration and Multicultural Affairs v Khawar (2002) 210 CLR . 
4 Kneebone, Susan "Women within the Refugee Construct: 'Exclusionary I nclusion' in Policy and Practice -
the Australian Experience" (2005) 17 International Journal of Refugee Law 7-42, 8. 
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the Khawar decision , have the potentia l  to l im it the effective a pp l i cation of 

ju risprudential developments which recogn ise women seeking asyl u m  from 

domestic v io lence as a ' particu lar socia l  g rou p' flee i ng persecution . 5

The fi rst part of th is essay provides an overview of some re levant developments 

with in  the international human rights system .  I n  add it ion to a case comparison ,  

the second part of  th is essay involves a d iscussion of  fem in i st theories that 

have contri buted to the development and critic ism of current j u risprudence on 

domestic violence as a basis for asylu m  cla ims .  With the breaki ng down of the 

' pu bl ic/private' d ist inction ,  i n  regards to state respons ib i l ity , comes an 

opportun ity for an expansion of the scope of huma n  rig hts abuses to i ncl ude the 

recogn ition of domestic  violence as persecut ion and a form of socia l  and 

pol it ical subord i nation of women .6

Femin ist theory has played a role i n  the d eve lopment of i nternational 

j u risprudence that extends the respons ib i l ity of states '  beyond the 'old'  

private/pub l ic  d isti nction , i n  order to address d iscrim inat ion and persecution that 

part icu larly affects women . Sti l l ,  the natu re of domestic v io lence as a human 

rights abuse has not yet been fu l ly recogn ised . Whi le  the i nternationa l  law 

aga inst gender d iscrimination offers some aven ues of red ress for women , 

gendered violence is sti l l  not adequate ly addressed i n  the protect ion of refugee 

women.  

I I .  Overview of Releva nt Refugee and H u m a n  R i g hts Law 

A.  State Responsibility and the Public/Private Distinction 

State responsib i l ity for breaches of h u man rights with i n  state borders is a 

centra l  p rinci ple of i nternational  law, wh ich has genera l l y  meant that p roving 

human  rights abuses rel ies on proving that the state or  i ts agent has actively 

5 Haines, Rodger "The importance of mainstreaming refugee claims by women" in Gender-related 
Persecution and Refugees UNHCR discussion paper No. 1/2005, January 2005, 8-10, 10. 
6 Copelan, Rhonda " Intimate Terror: Understanding Domestic Violence as Torture" in Rebecca J. Cook
(ed) Human Rights of Women: National and International Perspectives (University of Pennsylvania Press, 
Philadelphia, 1994) 116-151, 130. 
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breached human rig hts . Th is  is prob lematic for women ,  as Charlesworth and 

Ch inkin  have noted : 

The law of state respons ib i l ity d i sti ngu ishes ' pub l ic' act ions for which the 

state is accounta b le from those 'private' ones for which i t  does not have to 

answer i nternationa l ly .  . . . the most widespread vio lence susta ined by 

women a round  the world occu rs in the 'private' sphere ,  particu larly the 

home.7

The concept of a p u b l ic/private d isti nct ion i n  law is often d iscussed i n  femin ist 

d iscourses wh ich cha l lenge the ab i l ity of the law to represent, or  to protect, 

women.  Th is criti que  a rgues that law focuses on the publ i c  doma in  but the 

private rea lm is  the one in wh ich the major issues for women exist, for example 

i n  relation to issues such as : sexua l ity and reproduction ; fami ly  and the d ivis ion 

of labour; and v io lence i n  the home . 8

Domestic v io len ce i s  a form of gender persecution that has trad itiona l ly  been 

understood as be long ing  to the 'private' sphere ,  and therefore be ing  outside the 

rea lm of state respons ib i l ity. 9 The imp l ications of the pub l ic/private d isti nction

for women asyl u m  seekers flee ing domestic violence are great, as the i r  c la ims 

for asylum rely on being ab le to prove state persecution .  

Although state persecution must be proven it does not necessari ly  have to 

involve a posit ive act ,  a state's  refusa l  or i nab i l ity to provide protection from 

human rights abuses can a lso constitute a vio lation of human rights obl igations 

and persecution by that state . 1 0

I nternationa l ly ,  cou rts have recogn ised that a state's fa i l u re to act to protect a 

'particu lar socia l  g roup '  from serious harm as a resu lt of persecut ion by non-

7 Charlesworth, Hilary and Christine Chinkin The Boundaries of International Law: A Feminist Analysis
�Manchester University Press, Manchester, 2000) 148.

Graycar, Regina and Jenny Morgan The Hidden Gender of Law (The Federation Press, Leichhardt, 
2002) 10-29. 
9 Roberts, Anthea "Gender and refugee law" (2002) 22 Australian Yearbook of International Law 159-199, 
164. 
1 0  See: UNHCR Handbook par 65; and Horvath v Secretary of State [2001) 1 AC 489; both cited in
Kneebone, Susan "Moving Beyond the State: Refugees, Accountability and Protection" in Susan 
Kneebone (ed) The Refugees Convention 50 years on: Globalisation and International law (Ashgate, 
Burlington USA, 2003) 279-311, 289. 
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state actors can be interpreted as state persecut ion . 1 1  Rebecca Cook has

expla i ned the situation as fol lows : 

If a state faci l itates,  cond it ions , accommodates,  tolerates,  justifies,  or 

excuses private den ia ls  of women 's  rig hts . . . the state wi l l  bear 

respons ib i l ity. The state wi l l  be respons ib le  not d i rect ly for the private acts , 

but for its own lack of d i l igence to prevent, contro l , correct or d iscip l ine" 

such private acts th rough its own executive , leg is lat ive, or j ud ic ia l  organs . 1 2

Th is means that state responsi b i l i ty effectively extends i nto the private sphere , 

a development that offers potentia l  protection for v ict ims of domestic violence 

and other forms of gender related vio lence. 

B. Women within human rights and refugee law 

Accord i ng to the 1 95 1  Refugee Convention ,  a refugee i s  someone who: is 

outs ide of her/h is country of orig i n ;  has an wel l -founded fear  of persecution 

because of her/h is race , rel ig ion ,  nationa l ity , membersh i p  of a part icu lar  socia l  

g rou p ,  or pol it ica l opin ion ;  and is  unable or  unwi l l i ng to ava i l  her/h imself of  the 

protection of that cou ntry . 1 3  The Refugee Convention is "s i lent on gender" ; 1 4

gender is  not identified a s  an enumerated grou nd on wh ich t o  establ ish refugee 

status .  Despite th is ,  there is provis ion with i n  other  branches of the i nternat ional 

system to address the relevance of gender in  effective protection of refugees . 

These deve lopments , outl i ned below, are large ly due  to the lobbying of non­

govern ment organ isations (NGOs ) and fem in i st theorists campa ign ing for

women 's  r ights. 1 5

1 1 Islam v Secretary of State for the Home Department, R v Immigration Appeal Tribunal, Ex Parte Shah 
�1999] 2 AC 629, at 653. 
2 Cook, Rebecca J. "State Accountability Under the Convention on the Elimination of All Forms of

Discrimination Against Women" in Rebecca J. Cook (ed) Human Rights of Women: National and
International Perspectives (University of Pennsylvania Press, Philadelphia, 1994) 228-257, 299. 
1 3  Convention Relating to the Status of Refugees, opened for signature 28 July 1951, (entered into force 
22 April 1954) ("Refugees Convention"). 
14 Wallace, Rebecca M.M. International Human Rights: Text and Materials (Sweet & Maxwell, London, 
2001) 268. 
15 Riles, A "The virtual sociality of rights: the case of 'women's rights are human rights'" in Michael Likosky 
(ed) Transnational Legal Processes (Butterworths Lexis Nexis, London, 2002) 420-439, 421. 

6 1  



I n  1 967 , the Genera l  Assembly adopted the Declaration on E l im ination of 

D iscrim ination against Women 1 6 . The Declaration recogn ised that non-

d iscrim ination imposed more than j ust an ob l igation on states to refra in  from 

d iscrim ination against women , it a lso requ i res States to take positive action 

against d iscrim ination by ind ivid ua ls  1 7 . The declaration was made law by the

Convention on the E l im ination of Al l Forms of Discrim ination aga inst Women 

1 979 (CEDAW) .  

Article 2 of CEDAW, especia l ly the  extract below,  is part icu larly re levant for the 

purposes of th is essay. Art ic le 2(e ) and (f) of CEDAW state : 

States Parties condemn d iscrim inat ion against women i n  a l l  its forms,  

agree to pursue by a l l  appropriate means and without de lay a pol icy of 

e l im inating d iscrim ination aga inst women and , to th is  end , undertake: 

(e)  To take al l  appropriate measures to e l im inate d i scrim ination agai nst 

women by any person, organ izat ion or enterprise; 

(f) To take al l  appropriate measures ,  i nclud ing leg is lat ion , to mod ify or 

abol ish existing laws , regu lations ,  customs and practices which constitute 

d iscri mination agai nst women . 1 8

The reference here to state respons ib i l ity for the e l im ination of d iscrim ination by 

any person and to the need to take appropriate measures against 

d iscrim inatory customs and practice are part icu larly relevant to the protection of 

women th reatened by gender-based vio lence ,  incl ud i ng domestic violence , at 

the hands of non-state actors . These provis ions represent a step in breaking 

down the pub l ic/private d isti nct ion with respect to state respons ib i l ity for the 

protection of women . 

As a response to : fu rther lobbying from women's rights NGOs; research 

conducted by femin ist theorists ; 1 9 and as a resu lt of genera l  pol it ical pressu re ,  

16 See Article 2 of General Assembly Resolution 2263 (XXll), adopted unanimously on 7 November 1967.
17 Bell, above n 1, at 141.
1 8 Convention on the Elimination of all Forms of Discrimination Against Women (1979), opened for 
signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981) ("CEDAW" ). Note 
emphasis added. 
1 9 Bell, above n 1, discusses the role of feminists in the introduction of gender sensitive human rights 
instruments and institutions. 
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i n  1 993 the Genera l  Assembly adopted the Declaration on the E l im ination of 

Violence against Women (DEVAW).  Art ic le 1 of the Declaration states: 

For the purposes of th is Declaration , the term "vio lence against women" 

means any act of gender-based vio lence that resu lts i n ,  or  i s  l i ke ly to resu lt 

i n ,  physica l ,  sexua l  or psycholog ical  harm or  sufferi ng to women , inc lud ing 

threats of such acts , coercion or a rb itrary deprivation of l i berty , whether 

occurring in public or in private life. 20

This recogn it ion of v io lence "whether occu rri ng i n  pub l ic or i n  private l ife" is 

s ign ificant i n  that i t  represents the expansion of the scope of state respons ib i l ity 

for preventi ng violence against women.  

There have a lso been developments i n  the internat ional  system to address 

refugee women's experiences of v io lence. The Office of the U n ited Nations 

H igh  Commissioner for Refugees (UNCHR)  appo inted a special rapporteur, 

Rad h i ka Coomeraswamy, i n  1 994 , to col lect i nformation on acts of gender­

based vio lence and to present nationa l ,  reg ional  and i nternational  strateg ies for 

its e l im ination . 2 1  I n  addition ,  in 1 99 1  and 1 995, the U N HCR issued specific

'Gu ide l ines on the Protection of  Refugee Women' wh ich  provided the impetus 

for many nations ( i ncl ud ing Austra l ia  in 1 996)22 to issue the i r  own national

gu ide l i nes. 23

The development of the instruments referred to above is largely due to the work 

of fem in ists , many of whom , though sceptica l about the ab i l ity of current human 

rights frameworks to offer substantive p rotection to women ,24 are wi l l i ng to

adopt human rights institutions and d iscourses as a strategy in a broader 

20 See General Assembly resolution 48/104, adopted without vote on 20 December 1993. Note emphasis 
added.
2 1  The report was presented in November 1994 - Special rapporteur on violence against women,
Preliminary Report, Commission on Human Rights, E/CN 4/1995/42, issued 22 Nov 1994. Also E/CN 
4/1996/53 issued 5 February 1996 - report to the Human Rights Commission on violence in the family. 
Cited in: Bell, above n1, at 143.
22 Australian Department of Immigration and Multicultural Affairs, Refugee and Humanitarian Visa 
Applications: Guidelines on Gender-Issues for Decision-makers (1996).
2 Spijkerboer, Thomas Gender and refugee status (Ashgate Dartmouth, Aldershot, 2000) 2.
24 See: Romany, Celina "State Responsibility Goes Private: A Feminist Critique of the Public/Private 
Distinction in International Human Rights Law" in Rebecca J. Cook (ed) Human Rights of Women: National
and International Perspectives (University of Pennsylvania Press, Philadelphia, 1994) 85-115. 
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femin ist campa ign .25 Charlotte B unch , a lawyer, professor of women's studies

and d i rector of the Center for Global  Women's Leadersh ip  at the U n iversity of 

Rutgers ,  "has suggested that her interest i n  violence predated her interest in 

human rights by severa l years - that the tu rn to human rights was a strateg ic 

means of foreground ing the issue of v io lence among the many possib le femin ist 

causes rather than a means of promoting the concept of women 's r ights as 

human rights" . 26 Femin ist sceptic ism about the efficacy of current human rights

frameworks is often exp la ined in  terms of the publ ic/private d isti nction in  law, 

that is that law excl udes the experiences and i nterests of women and is  a male 

construct based on male norms.  For example ,  Romany states :  

[A]t a forma l  leve l ,  women do not even have an entrance pass to 

mainstream human rights law. The pub l ic/private d isti nction conti nues to be 

man ifestation of legal  priv i lege that d ispenses l i censes a long gender 

l i nes" .27

Th is type of argument has been a ppl ied , by a number of femin ist theorists ,28 to

an ana lysis of the grounds for prov ing persecution under the Refugee 

Convention , an issue explored be low. 

C. Proving persecution for Convention purposes 

The basic formula for proving persecution for Convention purposes is cited in  

both Refugee Appeal Decision No. 7142719929 and Khawar0 as being

"persecution = serious harm + lack of state protection" .  3 1 It has a lso been 

defined as "susta ined or systematic vio lation of basic human rights 

demonstrative of a fa i l u re of state protection" .  32

25 Knop, Karen "Why Rethinking the Sovereign State is Important for Women's International Human Rights 
Law" in Rebecca J. Cook (ed) Human Rights of Women: National and International Perspectives
�University of Pennsylvania Press, Philadelphia, 1994) 153-164, 157.
6 Riles, above n 15, at 427.

27 Romany, above n 24 at 90.
28 See: Romany, above n 24; and Charlesworth and Chinkin above n 7. 
29 [16 August 2000] Refugee Status Appeals Authority, par [67]. 
30 Minister for Immigration and Multicultural Affairs v Khawar (2002) 210 CLR, per Kirby J par [126]. 
31 Islam v Secretary of State for the Home Department; R v Immigration Appeal Tribunal, Ex Parle Shah
�1999] 2 AC 629, at 653. 
2 Canada (Attorney-General) v Ward [1993] 2 SCR 689, cited in: Roberts, above n9, at 165; and in the 

decision of Haines QC in Refugee Appeal Decision No. 71427199 at [47]. 
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Roth makes the poi nt that not a l l  fa i l u res by the state to provide adeq uate 

protection from vio lence shou ld be classified as breaches of human rights ,  as 

"an i ntractable approach to private violence wou ld trivia l ize the specia l  stigma 

beh ind the label  ' human rights v io lator' " . 33 I n  order for persecution to be shown

there must be an e lement of state complicity in the violence , as Romany has 

noted : 

Compl icity depends upon the veritab le existence of a para l le l state with its 

own system of justice; a state that is des igned , promoted , and mai nta ined 

by offic ia l  state acts ; a state sanctioned by the offic ia l  state .34

This means that with in  the current human  rights framework , domestic violence 

can only be recognised as a breach of human rights and persecution amount ing 

to grou nds for refugee status if the asylu m  seeker can establ ish that the state 

has been com pl icit in the abuse ,  by fa i l i ng to provide adequate protection 

through rel iab le  law enforcement (assu ming domestic v io lence is considered a 

crim ina l  offence,  which is not currently un iversa l ly the case) and provision of 

anti-violence pol ic ies and services , such as refuges. 

I l l .  S u rvivors of Domestic Violence as Asyl u m  Seekers - Austra l i a  and 
New Zealand 

I t  is  important to note some important d ifferences between the two decisions 

d iscussed below.  The decision from New Zealand is from a quasi-j ud icial 

admin istrative tribuna l  with i nqu is itoria l  responsib i l it ies , wh i le the decision from 

Austra l ia is a H igh  Court case, representing the appl icant's last right of appea l 

and reflecti ng the determ ination of the Austra l ian authorities to l imit the grounds 

for asylum cla i ms of th is natu re .  35 Wh i le  these are s ign ificant d istinctions ,  the

comparison is made i n  order to ana lyse the d ifferent approaches taken in  

reason ing when determ in ing very s imi lar  issues. 

3 3  Roth, Kenneth "Domestic Violence as an International Human Rights Issue" in Rebecca J. Cook (ed) 
Human Rights of Women: National and International Perspectives (University of Pennsylvania Press, 
Philadelphia, 1994) 326-339, 331. 
34 Romany, above n 24, at 100. 
35 Cauchi, Stephanie "Fleeting Refuge: Women, domestic violence and refugee status in the Minister for
Immigration and Multicultural Affairs v Khawar''(2002) 14( 1) Current Issues In Criminal Justice 102-105, 
103. 
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A.  The New Zealand Case - Refugee Appeal No. 71427199 

1 . Asylum Seekers in  New Zea land - some genera l  points 

The New Zealand Govern ment acceded to the 1 95 1  Convention Relat ing to the 

Status of Refugees on the 30th of June  1 960 and acceded to the 1 967 Protocol

on the 5th of August 1 973 .  36 U nti l re lat ively recently, the refugee status

determ ination procedure i n  N ew Zea land was non-statutory ,  a situat ion that 

changed when amendments to the Immigration Act 1987 were made i n  1 999 .  37

The New Zealand Immigrat ion Serv ice genera l ly  takes approxi mately two 

months to process asylu m  cla i ms .  Although detention of asylum seekers was 

rare with in  the New Zea land system before the September 1 1  bombings ,  

cu rrent practice is to  ' hold ' new arriva ls  unti l their  cla ims are processed . 38

Appl icants are e l ig ib le for government-funded legal aid and accommodation for 

u p  to th ree months .  Asylu m  seekers a rriv ing i n  New Zealand are a lso ent it led 

to one work perm it per fam i ly wh i le  the cla im is processed , and ch i l d ren may 

attend school .  Whi le New Zea land 's system for processing asyl um seekers is  

p referable to the Austra l ian  reg ime ,  it is  not without flaws , as the recent 

controversy over the treatment of asylu m  seeker Ahmed Zaou i  has revea led . 39

2. Refugee Appeal No. 7 1 427/99

This appeal against the decis ion of the Refugee Status Branch of the N ew 

Zea land I mmigration Service was heard i n  J u ly 1 999 ,  and the decis ion of 

Cha i rperson Ha ines40 was de l ivered in August 2000 . The exp lanation for the

36 Haines, Rodger The legal condition of refuges in  New Zealand (Legal Research Foundation, Auckland,
1999) 1. 
37 Haines, Rodger Immigration and Refugee Law: Recent Developments (University of Auckland Faculty of 
Law, Auckland, 1999) 26. 
38 Nasim, Katya "Road to freedom? A survey of the track records of different countries: some good practice 
- and some bad." New Internationalist 350 (Wallingford, England, October 2002)18-19. Nasim also 
comments: "Refugee advocates in Australia and Aotearoa often compare the two countries' policies. 
Australia detains virtually all asylum seekers while Aotearoa often lets them live and work in the 
community, providing comprehensive access to welfare services. When last year Aotearoa admitted 131
Afghan asylum seekers who had been among the 400 Afghans Australian had refused and taken to the 
remote island nation of Nauru instead, the contrast appeared even sharper." 
39 For example the recent controversy over the handling of the asylum claim of Ahmed Zaoui; see Amnesty 
International New Zealand Homepage <http://www.amnesty.org.nz/zaoui> (at 6 April 2005).
4° For the Refugee Status Appeals Authority (hereinafter 'the Authority'). 
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delay between the hearing and the de l ivery of the decis ion was that there was a 

need for extensive research to be condu cted4 1 . I ndeed the decis ion

i ncorporates a large amount of  information a bout the appel lant 's country of 

orig i n ,  I ran ,  i nformation that clearly estab l ishes " i nstitutiona l ised and state­

sanctioned d iscrim ination against women in the I ran ian  fami ly  context" .42

(a) Summary of facts and procedural history 

The relevant facts43 of the appel lant's case can be briefly summarised as

fol lows : 

• In November 1987, at age 19, the appe l lant entered i nto a trad it iona l  arranged

marriage.  Her husband came from a conservative Mus l im fami ly  and was a 

member of the Sepah Pasdaran ( 'Revo lut iona ry Guard ' ) .  From the t ime that the 

appe l lant fi rst started l iv ing with her h usband she was subjected to psycholog ica l  

abuse and physical v io lence . 

• The appel lant was beaten and den ied access to hea lthcare d u ring pregnancy .

After the b i rth of  her son , she was told  the baby had contracted hepatit is B a nd 

had to be kept i n  hospita l .  The appel lant  was d i scharg ed without seeing h im  and 

her mother- in- law later told her  that the baby had d ied . I n  fact the husband 'so ld '  

h is  son to a coup le ( referred to i n  the decis ion as  "Mr  and Mrs X") .  

• A month later the  appel lant was sent back to  l ive with her  parents.

• Using h is influence as a member of the Sepah Pasdaran ,  the husband de layed

d ivorce proceed ings in the hope that the appe l lant wou ld  rel i nqu ish her rig hts to 

support under the marriage sett lement. 

• A d ivorce heari ng fi na l ly d id  occur in J une 1989, at which the appel lant  fi rst

became aware that her ch i ld  was sti l l  a l ive, as i t  was at th is heari ng that the 

husband was g iven custody of the ch i ld .  

• The husband embarked o n  a campa ign of ha rassment agai nst the appel lant .

She was repeatedly arrested by the Pasdara n  on  fa lse pretences, l i ke v io lat ing 

the d ress code or the code requ i ri ng the segregat ion of men and women .  On one 

occasion she was flogged . 

• The appel lant learnt that her son was not l iv ing with her ex-husband and

4 1 Refugee Appeal No. 71427199 [ 1 6 August 2000] Refugee Status Appeals Authority, a t  [2] . 
42 I bid , at [3] . 
43 The facts of the appel lant's c la im for refugee status are set out i n  the decision at [1 2]-[35] . 
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soug ht the i ntervention of the court .  Although the ex-husband reta ined custody, 

the appel lant was g iven access one day a week.  The appel lant  was unab le to 

exercise these rights . 

• I n  1 993 the 'adoptive parents' ( "Mr and Mrs X") and the appe l lant  sought

intervention from the cou rt on the grounds that the ex-husband had fa i led to 

comply with the earl ier ru l i ng . I n  Ju ly 1 994 the court g ra nted the appel lant the

responsi b i l i ty of fu l l -ti me care for the ch i ld44 on the cond it ions that the appel lant

d id  not remarry or move from the area .  I f  the appe l lant breached these 

cond it ions she wou ld  lose her son a nd be sent to prison . 

• I n  Apri l 1 997 the appel lant entered i nto a 5-year  tem porary marriage with

another man and moved to Tehra n .  A few months later her ex-husband and 

severa l  armed Pasdaran went to the appel lant's parents' home i n  Karaj and 

demanded to be g iven the appel lant's address i n  Tehra n .  The appel lant's mother 

was beaten and she eventua l ly  gave the men the add ress. When the appel lant 

and her husband learnt that her ex-h usband had the i r  address, they immed iately 

left Tehran for a nearby town,  with the intent ion of leaving I ran .  The appel lant d id 

not return to her apartment. H er h usband bri bed an officia l  to add the ch i ld  to the 

appel lant's passport a nd the appel lant and her son left I ran  for Turkey. The 

appel lant's husband was to jo in  her in Tu rkey after se l l i ng the i r  assets , but after 

being unab le to contact her husband or her parents from Turkey the appel lant 

soug ht the he lp of an  agent to travel to New Zealand . She arrived at Auckland 

Ai rport with her son on March 1 998 and soug ht refugee status on arriva l .

• The appel lant has s ince learnt that her second husband has been harassed

and beaten by the Pasdara n .  He was prosecuted for having the son 's deta i ls  

added to the passport ,  but avoided a prison sentence by paying a bri be .  The 

appel lant has a lso become aware that her ex-husband has arranged for a 

warrant for her arrest, charges unknown . 

(b) Feminist analysis of the reasoning in this case 

The decis ion of Haines QC for the Refugee Status Appeals Authority has been 

described as being "exceptional"45 in that it refers to the "state-sanctioned

inequal ity of women with i n  the context of the Is lamic theocratic reg ime in  l ran" ,46

44 Although the ex-husband retained formal custody with visiting rights. 
45 Kneebone, n 4, 21-22. 
46 Refugee Appeal No. 71427199 [16 August 2000] Refugee Status Appeals Authority, at [7].
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and th us to the "overlap between the grou nds of pol it ical opin ion and re l ig ion " . 47

Kneebone makes the point that th is  characterisation of the persecution suffered 

through domestic violence is removed from the private sphere of the fami ly and 

i nto a publ ic ,  or state , context. 

I nternational recogn it ion of domestic v io lence as a form of su bord ination and 

pol it ical persecution of women wou ld  be a major development in  both human 

rights and women's rights , in  that it wou ld  i ncrease the scope of protection 

ava i lable to refugee women and wou ld  be a s ig n ificant step towards true 

equal ity for women . 

I n  genera l ,  th is decis ion is sensit ive to the gender d imensions of the appel lant's 

asylum cla im .  Ha ines acknowledges that women can form a ' pa rticu lar socia l  

g roup '  with in  particu lar societies on the basis of patria rchal socia l  structu res and 

systemic d iscrimination .  However the decis ion sti l l  ra ises some issues for 

femin ist crit ique .  The perplexing part of the decision is that wh i le it 

acknowledged that the appel lant was at risk of serious harm at the hands of her 

husband and there was a lack of state protection , the Authority found no nexus 

between the persecution by the appe l lant 's ex-husband and a Convention 

ground .48 I n  other terms the Authority d id not accept that the persecution

suffered by the appel lant's was i nfl icted ' for reason of her membersh ip  of a 

part icu lar socia l  g roup (woman in  I ran)  or another Convention grou nd . The 

statement of Cha i rperson Haines that: " [ l ]t is  artific ia l  to say that the serious 

harm l i kely to be i nfl icted on the appel lant by the fi rst husband is for the reason 

of the fact that she is a woman"49 is rather surpris ing ,  particu larly when he later

states :  "the reason why the appel lant is exposed to serious state harm and to a 

lack of state protection both from the husband and from the state itself is 

because she is a woman" . 50 In my opin ion there seems to be an a rtific ia l

d isti nction being made by the Authority here i n  order to l im it the fu l l  potentia l  for 

recogn it ion of domestic violence as a form of persecution of women . I wou ld 

a rgue that the persecution of th i s  appel lant (at  both levels  of  persecution - by 

47 Kneebone above n 4,  21-22.
48 Refugee Appeal No. 71427199, at [116].
49 Ibid.
so Ibid, at [119] .
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the husband and by the state ) was defin ite ly ' for reason of her membersh ip of a 

part icu lar socia l  group - women . The domestic v io lence in  th is case was 

symptomatic of systematic pol it ica l su bord inat ion of women in  I ran .  

Despite th is crit icism , overa l l  Ha i nes is  sens i tive to the gender issues that a re 

inherent to th is case, as is reflected in  the fol lowing statements from the 

decis ion : 

. . .  the pol icy of gender d iscrim ination and the enforcement of gender-based 

norms against women as a g roup in I ran  is of a nature which permits a 

find i ng of persecution i n  the sense of a susta ined or systematic violation of 

basic h uman rights . . . .  The harm sou rced from the h usband is compounded 

by the harm sourced from the state .5 1

The decis ion a lso refers to the restrictive approach to the defi n it ion of 

'persecut ion' and the treatment of 'pa rt icu lar  socia l  g roup '  taken by Austra l ian 

courts , 52 wh ich is the subject of  the next section of  th is essay.

B. The Australian Case - Khawar 

1. Asylum Seekers in Australia - some general points

The Austra l ian government acceded to the Refugees Convention on the 22nd of

January 1 954 and acceded to the 1 967 Protocol on the 1 3th of December 1 97 3 .  

Austra l ia 's  system of  determin ing asyl u m  seeker's appl ications is set out  i n  the 

Migration Act 1958 (Cth ) .  Austra l ia 's  immigration and refugees pol ic ies ,

especia l ly  i n  relation to the detention of asylum seekers , 53 have come under

considerable attack (from human rig hts NGOs,  the med ia and groups of 

concerned cit izens) i n  recent years .  There are many issues with in  the 

51 Ibid, a t  [78]-[79]. 
52 Ibid, at [23] . 
53 See: Nasim, above n 38, at 18-19: "All non-citizens who unlawfully enter Australia are detained, most 
until their cases are considered. This can take months or years. Detention facilities are remote and far 
from legal help. Some asylum seekers may be granted temporary protection visas valid for three years. 
They may be able to work but are excluded from many benefits . . . .  The asylum system changed in 2001, 
prompted by the arrival of 1,200 unauthorized 'boat people'. The Government initiated the 'Pacific Solution' 
whereby Papua New Guinea and the tiny island of Nauru have become 'offshore' refugee-screening sites 
for Australia-bound asylum seekers". 
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Austra l ian immigration system that a re h igh ly problematic, but for the pu rposes 

of th is essay I focus on ly on women refugees fleeing domestic v io lence .  

2 .  Refugee women in Australia as a 'particular social group '  

When persecution can b e  shown t o  b e  occurri ng d ue to the app l icants' 

membersh i p  of a 'part icu lar  socia l  g roup ' ,  asylum shou ld be g ranted , accord ing 

to the Refugee Convention . However, ' membersh ip  of  a particu lar  social g roup'  

can be interpreted narrowly or wide ly .  In  Austra l ia  there has been a tendency 

towards narrow construction of the term , with some notable exceptions .  I n  

Applicant A v Minister for Immigration and Ethnic Affairs, 54 Brennan ( i n  m inority)

a l lowed the appea l ,  adopti ng the approach taken in Canada (Attorney-General) 
v Ward55 that a ' part icu lar  socia l  g rou p'  can be defined by "an in nate or

u nchangeable characteristic" , th is wou ld  i ncl ude ind ividua ls who might fear 

persecution on the bas is  of  gender.  B rennan J b roadly defi ned a 'particu lar 

socia l  g roup'  as:  

a group constituted by those who share a common d isti ngu ish ing 

characteristic which is  the ' reason'  for persecution that  i s  feared . 56 

This b road notion of ' part icu lar socia l  g roup '  has not been widely app l ied in  

Austra l ian  j u risprudence ,  nor  has the nexus requ i rement between persecution 

and part icu lar  socia l  g roup been i nterpreted broad ly ,  despite the fact that the 

U N HC R  Handbook states :  

Mere membersh i p  of  a part icu lar  socia l  g roup wi l l  not norma l ly be  enough 

to su bstantiate a cla im to refugee status .  There may, however, be specia l  

ci rcumstances where mere membersh ip  can be a sufficient ground to fear  

persecution . 57

54 Applicant A & Anor v MIEA & Anor (1997) 190 CLR 225. 
55 Canada (Attorney-General) v Ward [1993] 2 SCR 689. 
56 Applicant A & Anor v MIEA & Anor (1997) 190 CLR 225, at 236. 
57 See UNHCR Handbook on Procedures and Criteria for determining refugee status under the 1951 
Convention and the 1967 Protocol relating to the Status of Refugees No. 79 (UNHCR, Geneva, 1992) 10; 
cited in Errera, Roger "Who is a refugee?" in Geoffrey Care and Hugo Storey (eds) Asylum Law: First 
International Judicial Conference (The Steering Committee of The Judicial Conference on Asylum Law, 
London, 1995) 9-16, 16 fn 1. 
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I n  fact , s i nce the Khawar decision , leg is lative changes58 were introd uced to

restrict opportu n it ies for flex ib le jud ic ia l  i nterpretation on th is issue .  The 

changes are expla ined i n  a paper from the Department of I mm igration , 

Mu lt icu ltu ra l  and I nd igenous Affa i rs as fol lows : 

To provide clearer parameters for decis ion makers a nd the courts and 

tri buna ls ,  the Austra l ian  Parl i ament has recently passed leg islat ion to 

amend the Migration Act 1958 to cla rify that a Convention reason must be 

the essential and significant reason for the persecution , a nd that the 

persecution must i nvolve system atic and d iscri minatory conduct. 59

This severely l im its the potential for successfu l domestic v io lence asylum cases 

as Austra l ian  judges have been re luctant to interpret the reason for domestic 

violence as occu rri ng for reason of membersh ip  of a particu lar  socia l  g rou p .  

The issue of the jud icia l  i nterpretation o f  'membersh ip  o f  a particu la r  socia l  

group'  i n  the  Khawar case is  exp lored later i n  th i s  essay. 

3. The Khawar case - Summary of facts and procedural history

• I n  September 1 997 the appe l lant a nd her three daughters arrived i n  Austra l i a

from Pakistan a n d  lodged app l icat ions for protection v isas,  seeking asylum on

the  grounds that there was a fa i l u re by  authorit ies i n  Pakistan to  protect the

appel lant from repeated acts of  domestic v io lence .  The  violence deta i led

included : numerous beatings (occas iona l ly lead i ng to hospita l isation ) ;  verba l

threats of  murder; and one i nc ident i n  wh ich she had petro l  poured on her and

was threatened with be ing set  a l i ght .

5 8  Amendments were made to the Migration Act 1958 (Cth), including the insertion of  section 91 R: 
(1) For the purposes of the application of this Act and the regulations to a particular person, Article 
1 A(2) of the Refugees Convention as amended by the Refugees Protocol does not apply in relation to 
<persecution> for one or more of the reasons mentioned in that Article unless: 

(a)that reason is the essential and significant reason, or those reasons are the essential and 
significant reasons, for the persecution; and 
(b) the persecution involves serious harm to the person; and 
(c) the persecution involves systematic and discriminatory conduct. 

59 Department of Immigration & Multicultural & Indigenous Affairs (DIMIA), Refugee and Humanitarian 
Division Gender-Related Persecution (Art. 1A(2) ): An Australian Perspective - a Paper Prepared as a
Contribution to the UNHCR's Expert Roundtable Series (Canberra, 2002) 
<http://www.immi.gov.au/refugee/publications/convention2002/08_gender.pdf> (at 19 April 2005), 96. Own 
emphasis is added. 
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• The app l ication was based on the a rgu ment that there was a fa i l u re in state

protection as the app l icant had repeated ly made compla ints to pol ice and had

never been offered protection .  On d ifferent occasions the Pakistan i  pol ice had :

refused to take compla ints ; fa i led to take the comp la i nts seriously or to record

the deta i l s  of the attacks accu rately ;  been rude and d ism issive; and had never

taken any type of action against her  h usband .

• In her app l ication for protection the a ppel lant a rgued that the domestic v io lence

(perpetrated by her h usband and h is  fam i ly) ,  and the fa i l u re of state protection

from such violence, constituted systematic d iscrim i nation and persecution . The

Department of I m migration and Mu lt icu ltu ra l  Affa i rs refused the appl ication .

• The Refugee Review Tri buna l  affi rmed the Department's decision .

• The appe l lant appea led to the Federa l  Court - Branson J overturned the

Tribuna l 's  decis ion , hold i ng that there had been two errors of law:

1) i n  i ts  i nterpretation of the Convention defi n it ion of ' refugee' incorporated

into the Migration Act 1958 (Cth ) ;

2) i n  fa i l i ng  to make find ings on  certa i n  matters of  fact , incl ud ing whether

the a l leged abuse had occurred , and the rea l ity for women in  Pakistan

based on a number of i nternationa l  reports .

• The M in ister appealed to the Fu l l  Court of the Federa l  Court - the appeal was

d ismissed by the majority.

• The M i n ister appea led to the H igh Court .

As may be obvious from the procedu ra l  h istory described above , "the M in ister 

for I mmigration . . .  fought hard to have th is particu lar  case den ied" .60 The H igh

Court appeal i s  briefly ana lysed below. 

(a) Feminist analysis of this case61

The issues for determination by the H igh Court i n  th is  appea l can be 

summarised as fol lows : 

6° Cauchi, above n 35, at 103.
61 This case has been widely commented by feminists so I have limited my commentary to some brief
major criticisms. See also: Bacon, Rachel and Kate Booth "Persecution by Omission: Violence by Non­
State Actors and the Role of the State Under the Refugees Convention in Minister for Immigration v
Khawar' (2002) 24(4) Sydney Law Review 584-602; Cauchi, above n 35; and Kneebone, above n 4. 
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1 .  "Whether the fa i l u re of a country of nationa l i ty to provide protection

against domestic v io lence to women , i n  c i rcu mstances i n  wh ich the 

motivation of the perpetrators of v io lence is  private , can resu lt i n  

persecution of  the  k i nd  referred to  i n  Art ic le 1 A(2 ) of  the  Refugee

Convention" .  62

2 .  "Whether women (or for p resent pu rposes women in Pakista n )  may 

constitute a particu lar  socia l  group with i n  the mean ing of the Convention" . 63

Both questions were answered i n  the affi rmative by the majority , and therefore 

at a basic level at least, the case represents a s ign ificant development in  

refugee law in  Austra l ia as i t  acknowledges the expansion of state responsib i l i ty 

for persecution i nto the 'private sphere' .  

However there are problematic e lements i n  the jud icia l  reason ing . Ca l l i nan J ,  

l i ke Ha ines i n  the New Zealand decis ion ,  fi nds that there was :  "no nexus 

between the harm . . .  suffered at the hands of her husband and the convention 

ground of membersh ip  of a part icu lar  socia l  g roup" .  64 The reason ing of Gleeson

CJ has a lso been crit icised on the basis that it rel ies on a " legal  presumption 

that the abuse perpetrated u pon  M rs Khawar is  'domestic' and privately 

motivated" .  65

The same writer has pointed out that: " [W]h i le  the Ch ief Justice 's j udgment 

provides a 'v ictory' for Mrs Khawar, it remains problematic. I t  renders the futu re 

prospect of surrogate protection for non-citizen women in a foreig n state 

uncerta in" .  66

However there are sti l l  positive fi nd ings in th is case, for example that women 

can form a 'particu lar socia l  group ' ,  i rres pective of the s ize of the g roup .67 I t  has

a lso been argued that the decision bri ngs  Austra l ian law " i nto l i ne with case law 

62 Minister for Immigration and Multicultural Affairs v Khawar (2002) 210 CLR, Gleeson CJ at [5] . 
63 Ibid, at [6].
64 Ibid, Callinan at [140). 
65 Wood, Angela "Legal Theories of the State and Membership 2002: Case Analysis: Minister for
Immigration and Multicultural Affairs v Khawar' (2002) 11 (2) Griffith Law Review 497-507, 502. 
66 Ibid. 
67 Minister for Immigration and Multicultural Affairs v Khawar (2002) 210 CLR, at [127).
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i n  the Un ited Kingdom and New Zea land"  and that: " i t  s igna ls that Austra l ian 

decision-makers and cou rts should be prepared to apply the terms of the 

Convention in  a way that emphases its broad human itarian  purpose" . 68

IV. Femin ist Analys i s  Applied to Both Cases - Conclusions

A.  Comparison of the cases 

Although the two cases d iscussed a bove do offer some posit ive development 

with in  the existi ng i nterpretations of state obl igations to asylum seekers under 

the Refugee Convention , i n  that state responsib i l i ty has entered the 'private' 

sphere,  both decis ions conti nue to re ly on the publ i c/private d istinct ion in  

i nternational law.  As Susan Kneebone has noted , the approach taken in  both 

decis ions:  

. . .  i nvolves converti ng 'private' or 'cu ltura l '  harm i nto a 'pub l ic' wrong . This 

parad igm d emonstrates a tendency to 'cu ltura l  re lat ivity' beca use it is  not 

recog n ised that the power re lationsh ip  reflects the pol it ica l and lega l  

posit ion of  women .  Th is parad igm marg ina l izes the rights of  women 

refugees to equal and u n iversa l h uman rights protection under the 

Refugees Convention . 69

Whi le the decis ion in Refugee Appeal Decision No. 71427199 i nvolved a more

gender-sens itive and flex ib le approach to the mean ing of ' particu lar social 

g roup ' ,  than that of the Austra l ian H igh  Cou rt i n  Khawar, neither decision 

addresses domestic violence as a form of pol it ical persecution . 70

Although the Austra l ian departmenta l  gu ide l ines on protection of refugee 

women fol low the U N H C R  Hand book in suggesting that persecution of women 

can be for reasons of pol it ica l op in ion , Austra l ian courts have not yet 

recogn ised " imputed or perceived
"71  pol i tica l op in ion as a possib le basis for

granting  asylum to women who are flee ing domestic v io lence .  The notion of 

68 Bacon and Booth, above n 61, at 597.
69 Kneebone, above n 4, 8 
70 Ibid, at 22. 
7 1 DIMIA, above n 60, at 101. 
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' imputed or perceived ' pol it ical women cou ld  apply to women who chal lenge 

the i r  persecutors , incl ud ing vio lent partners or pol ice or other state authorit ies 

that are compl icit in domestic v io lence th rough a fa i l u re to provide adequate 

protection .  Many refugee women are flee ing  situations i n  which gender is the 

basis for i nherently pol it ica l  forms of persecut ion . 

The main d ifference between the two j u risd ict ions invo lves the understand ing of 

the mean ing of ' pa rticu la r  socia l  g roup ' .  With in  the Austra l ian context an 

add it ional e lement ,  beyond proving  the s imple formu la :  risk of serious harm + 

lack of state protection = persecution ; is  requ i red . Changes to the Migration Act 

1958 (Cth ) ,  made s ince the Kha war decis ion , requ i re a strict interpretation of

' persecution ' under the Convention  so that persecution is l im ited to a th reat to 

l ife or l i berty or a serious violat ion of h u man rights for a Convention reason , 72

that is ,  persecution because of: race , re l ig ion , national ity , membersh ip  of a 

part icu lar  socia l  g roup ,  or pol it ica l op in ion . Th is leaves a wide d iscretion to 

al low i nterpretations of the g rounds for refugee status conta ined i n  the Refugee 

Convention . 

I n  contrast ,  there has been some development with i n  the New Zealand 

ju risd iction s ince Refugee Appeal Decision No. 71427199, to ind icate that where

membersh ip  of a socia l  g roup is a "contri buti ng cause"73 to the persecution , or

the abuse suffered constitutes persecution when considered in relat ion to 

international  h uman rights norms74 , then the requ i rement to estab l ish

persecution is for reason of an enumerated Convention ground wi l l  not be 

str ict ly appl ied . This means that the potentia l  for women to cla im asylum on the 

basis of domestic violence (as a form of persecution of women as a particu lar  

socia l  g roup)  is g reater in  New Zealand ,  where "the [ leg is lative] impediments to 

a dynamic and pu rpos ive interpretation of the Convention do not apply" . 75 Sti l l ,

72 Refugee Appeal Decision No. 71427199 [16 August 2000] Refugee Status Appeals Authority, [111]. 
73 Refugee Appeal Decision No. 74628104 [11 February 2004] Refugee Status Appeals Authority. Note 
that "the Authority reiterated that the Convention ground need not be the sole or even dominant cause of 
the risk of being persecuted. It need only be a contributing factor. Further, the nexus between the 
Convention ground and the persecution can be provided by either the risk of serious harm or the failure of 
state protection". See abstract of decision at: <http://www.nzrefugeeappeals.govt. nz/srchres.aspx>. 
74 Refugee Appeal Decision No. 74665103 [7 July 2003] Refugee Status Appeals Authority; cited in: 
Haines, above n 5, at 10. 
75 Haines, above n 5, at 10. 
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approach i ng domestic violence as a form of pol it ica l persecution wou ld  provide 

the broadest protection for women seeki ng asylum from domestic violence . 

B. The role for feminist theory in further development 

Femin ist theories that argue gender-based vio lence is d ifferent to other acts of 

private v io lence cou ld be appl ied to expand current interpretations of pol it ica l  

persecution under the Refugee Convention .  These theories a rgue that acts of 

gender-based violence should be classified as i nternational  human rights 

violat ions because it is a type of vio lence that effects the r ights of women to 

integrity , security , and d ign ity , and because it constitutes d iscrim ination against 

women as a group i n  that " i ts purpose i s  to ma inta in  both the ind ividua l  woman 

and women as a c lass in  an inferior, su bord i nated posit ion" . 76 There needs to

be recogn it ion at i nternational  law that, i n  many societies,  the very fact of be ing 

a woman is  i nherently pol i t ica l . 77

Femin ist theory has a l ready played a role in the deve lopment of international 

instruments and ju risprudence that extends the responsib i l ity of states' beyond 

the 'o ld '  private/publ i c  d ist inction , in  order  to address forms of d iscrim ination 

and persecution that part icu larly affect women . Whi le the Refugee Convention 

is  s i lent on gender, j u risprudence has developed that offers women fleeing 

domestic v io lence across national  borders the poss ib i l ity of protection ,  if they 

can prove they belong to 'a part icu lar  socia l  group'  and that they have faced 

state persecution ,  or a lack of protection from persecution ,  as a consequence of 

membersh ip  to that socia l  group .  However, wh i le  some women may be able to 

satisfy th is test and wi l l  be granted protection ,  the law is sti l l  i nadequate in its 

fa i l u re to treat domestic violence as a fundamental abuse of human rights . Unt i l  

domestic v io lence is seen as a form of persecution designed to subord inate 

women ,  and therefore is understood as a form of pol it ical persecution ,  the 

protection offered by i nternational  h u man rights law wi l l  conti nue to be 

i nadequate . 

76 Copelon, above n 6, at 130.
77 Kneebone, above n 4, at 8. 
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Mag istrates Work Experience Program 

Each year ,  WATL p rovides the opportun ity for a select number of law students 

to partic i pate i n  the Mag istrates Work Experience Program .  Successfu l 

appl icants spend one day a week for 1 0  weeks with a Magistrate engaged in  a 

variety of tasks , rang i ng from research and admin istrative work to s itti ng in  on 

cou rt sessions .  

I n  2005, the fol lowing  students were selected to partici pate i n  the Mag istrates 

Work Experience Program :  

• Miss B ridget Da ly

• Miss Jessica Howley

• Miss Tamlyn M i l ls

• Miss Kathryn Pu rcel l

• Miss G race Quan-Wing Tang

• Mr S id ney Tang

WATL wishes to  tha n k  the fol lowing Magistrates who generously su pported th is  

i n itiative for 2005: 

• Ms L . M .  B radford-Morgan

• Mr  A. G .  Dean

• M r  B . P .  H ine

• Judge M . P . I rw in

• Mr W.  J .  McKay

• Ms A .C .  Thacker

As part of the Mag istrates Work Experience Program,  part ic ipants a re requ i red 

to submit an essay that reflects on a particu lar  aspect of the i r  experience .  A 

select ion of these essays appears on the fol lowing pages . 
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The Question of Discretion 

Jessica Howley is the winner of the WA TL Magistrates Program Essay 

Competition for 2005. Jessica was assigned to work with Ms L. M. Bradford­

Morgan. 

U nder the Transport Operations (Road Use Management) Act 1 995, 

Magistrates in  Queensland have very l itt le d iscretion in  the sentencing of people 

caught d riv ing over the legal  a lcohol  l im it .  I t  is mandatory for the Magistrate to 

suspend the offender's l i cence and  im pose a fi ne,  with amounts depending on 

age, previous offences and amount of  a lcohol i n  the d river's system.  Wh i le  

mandatory sentencing in  relation to  d ri n k  d rivi ng is touted as  a practical and  fa i r  

approach , it begs the b igger question of  d iscretion in  genera l .  Shou ld  the 

jud iciary be g ranted the d iscretion to  impose sentences on a case-by-case 

bas is ,  or is justice best served by having a strict formu la for sentencing 

offenders? 

Jud ic ia l  d iscretion i n  sentencing i s  attacked on a number of grou nds.  I t  is sa id to 

be the law of tyrants ,  inherently u n knowable and dependent on constitution and 

temper. I t  opens the door for a lack of un iform ity in  sentencing offenders found 

gu i lty of  the same crime.  I t  means that  j ustice is left i n  the hands of subjective 

op in ion . 

However, even champions of positive law admit that justice requ i res at least 

some degree of d iscretion on the part of the jud iciary .  H . L .A. Hart ,  despite 

mainta in ing that judges ought to a pply the law without reference to mora l ity or 

justice, conceded that in relation to sentencing ,  there must be some instance of 

d iscretion on the part of the judge and the weigh ing up of mora l  pri ncip les. 1

Dworkin ,  a strong critic of Hart ,  i ns ists that a judge must use h is  d iscretion 

based on princ ip les .  When ru les seem to lead to an unjust resu lt ,  judges may 

1 H L A  Hart, 'Positivism and the Separation of Law and Morals' (1958) 71 Harv LR 593. 
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appea l to pri ncip les as justification for sett ing the ru les aside . I n  th is way, they 

come down on the side of fa i rness , j ust ice and mora l ity . 2

The issue of justice and mandatory sentencing is  a hotly contested one with i n  

Austra l ia .  I n  perhaps the  most pub l icised Austra l ian situation ,  the Northern 

Territory government, under amendments to the Sentencing Act 1 995 (NT), 

provided mandatory sentences for a wide range of property offences . 3 Whi lst 

th is Act has si nce been repea led , at the time,  th is meant that even fi rst-t ime 

offenders were requ i red to serve a term of imprisonment ,  except in  'exceptional  

c ircumstances. '4 Mandatory sentencing a lso sti l l  exists in  Queensland for the

crimes of murder and p i racy, 5 i n  New South Wales for murder and trafficki ng of 

certa in  d rugs6 and in Western Austra l ia  for offenders found gu i lty of the ir  th ird

home burg lary . 7

The argument against such leg is lation is that i nd iv idua l  citizens expect a 

crim inal  system in wh ich the strict app l ication of the law is tempered with a 

consideration of the c ircumstances of a particu lar case.8 I ndeed , on ly i n  such a

way can sentencing reflect its a im of rehab i l i tation and deterrence of a particu lar 

i nd iv idua l .  9 

U ltimately ,  the issues are fa i rness and integrity . Pres ident McMurdo of the 

Queensland Court of Appeal cites a case in the Northern Territory of an 1 8-

year-old Aborig inal  man who s iphoned n i ne do l lars worth of petrol i nto h is  car in  

order to d rive h is  pregnant g i rlfriend the 200 ki lometres to Al ice Springs hospita l  

to g ive b i rth . Under mandatory sentencing laws, he was sentenced to 1 4  days 

imprison ment, with the Magistrate expressing h is  frustration at having to hand 

2 Ronald Dworkin Taking Rights Seriously (2nd ed, 1978) 24.

3 Desmond Manderson and Naomi Sharp, 'Mandatory Sentences and the Constitution: Discretion, 
Responsibility and Judicial Process' (2000) 22 Sydney Law Review 585, 586.
4 Sentencing Act 1995 (NT) ss78A(1 ), 78A(6B) and (6C), repealed by the Juvenile Justice Amendment Act 
�No. 2) 2001 (NT); Sentencing Amendment Act (No. 3) 2001 (NT).

Criminal Code Act 1899 (Qld) ss 305, 82. 
6 Crimes Amendment (Mandatory Life Sentences) Act 1996 (NSW) s431A(2).
7 Criminal Code Amendment Act (No 2) 1996 (WA) s 401(4).
8 Postiglione v The Queen (1997) 189 CLR 295, 336 (Kirby J). 
9 Manderson and Sharp, above n 3, 609. 
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down such an evidently unfa i r  judgment. 1 0  S u rely just ice demands some notion

of flex ib i l ity i n  such a situation . 

President McM u rdo a lso notes the practical costs of mandatory sentencing . 1 1

She notes that mandatory sentencing resu lts i n  fewer gu i lty p leas,  i ncreased 

resource pressu res on the courts and a flow-on cost to the commun ity in the 

range of m i l l ions of do l lars . 1 2  Furthermore ,  it wi l l  have its worst effects on those

a l ready over-represented in  Austra l ian prisons:  the uneducated , the 

unemployed and the menta l ly i l l . 1 3

The issue of mandatory sentencing also ra ises an important constitutional  

question . A judge, unable to weigh ci rcu mstances and decide ,  is arguably not 

judging at a l l ,  but merely impos ing the wi l l  of the executive . Does the existence 

of mandatory sentencing thereby underm ine  the separation of powers i n  

Austra l ia? 

The H igh  Court has i nt imated at certa in  ti mes that sentencing is  a mere 

formal ity and not a necessary incident of jud ic ia l  power: 

'The whole matter of the gu i lt of the accused is determ ined by a court. The 

nature and qua l ity of the penalty which may be i nfl icted depends upon a 

statute . It has never been suggested that the sphere of jud icia l  power is 

invaded when Parl iament provides for a maxi mum or m in imum pena lty for 

offences wh ich a re du ly proved i n  courts of l aw' . 1 4 

However, in  recent times, there has been a n  ind ication by the H igh  Court i n  

cases such as Nicholas v the Queen that 'sentencing i s  a clear "example of the 

exercise of jud icia l  power" , and as such it must be "exercised in  accordance 

with the jud ic ia l  process . " ' 1 5 L ikewise,  it was noted in  Leeth v Commonwealth

that ' [t] he sentencing of offenders ,  incl ud ing in modern t imes the fix ing of a 

10 Margaret McMurdo, 'Why the Sentencing Discretion Must Be Maintained' (Speech delivered at the 
Australian Lawyers Conference, Aspen Colorado, January 13 2000).
1 1 Ibid.
1 2  Ibid. 
1 3 Ibid. 
1 4 Fraser Henleins v Cody (1945) 70 CLR 100, 119-120 (Latham CJ). 
1 5 (1998) 193 CLR 173, 209 (Gaudron J) ('Nicholas). 
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min imum term of imprisonment,  is  as clear an example of the exercise of 

jud icia l  power as is poss ib le'  . 1 6

I n  l ight of such views , i t  may wel l  b e  argued that mandatory sentencing 

constitutes an interference with the j ud icia l  power of the courts:  

'Speaking genera l ly ,  an infri ngement occurs when the leg is lature has 

i nterfered with the exercise of j ud ic ia l  power by the courts and usurpation 

occurs when the leg is latu re has exercised jud ic ia l  power on its own beha lf. 

Leg is lation that removes from the courts their  excl us ive fu nct ion "of the 

judg ment and pun ishment of crim ina l  gu i l t  under a law of the 

Commonwealth" w i l l  be inva l idated as a usurpation of jud ic ia l  power' . 1 7  

On such a basis ,  many argue that 'crucia l ly ,  the act of judgment must involve 

some degree of independent jud ic ia l  d iscretion i n  determin ing sentence . ' 1 8

I ndependence i n  the sentencing process ' i s  requ i red to ensure the conti nued 

i ntegrity of the jud ic ia l  process and conti nued pub l ic  confidence in the 

jud ic iary . ' 1 9  On the strength of recent precedent such as Nicholas and Leeth,  a

constitutiona l  chal lenge may wel l  be ra ised against mandatory sentencing laws . 

I n  such a case , one would expect the jud ic iary to fervently u phold the 

i ndependence and integrity of the jud ic ia l  system , as it has a lways done, 

through  an insistence on the d iscretion to determine pun ishment based on the 

ci rcumstances of a particu lar situation . 

Wh i le  arguably not as serious as laws such as the Northern Territory's 

Sentencing Act, the provision of mandatory pun ishment in  Queensland's 

Transport Operations Act does , at least i n  some respect ,  abrogate the role of 

the j ud iciary in carry ing out its jud ic ia l  function . If sentencing is seen as a p ivota l 

part of the jud icia l  process , then mandatory sentencing is i nterfering with the 

i ndependence and i ntegrity of the j ustice system in Queensland .  This is not a 

s ituation of sentencing gu ide l ines ,  but where ,  in  each and every situat ion,  a 

1 6 (1992) 174 CLR 455, 470 (Mason CJ, Dawson and McHugh JJ) ('Leeth'). 
17  (1998) 193 CLR 173, 220 (McHugh J). 
1 8  Manderson and Sharp, above n 3, 590. 
1 9 Ibid 591. 
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sentence is imposed which is essentia l ly outs ide of the control of the 

Magistrate . I ndeed , the situation was ,  for me, encompassed i n  the t imes where 

Magistrates ind icated their  p ity for part icu lar  s ituations ,  but that their  hands were 

tied and the sentence essent ia l ly outs ide the i r  contro l . 

The enti re notion of justice begs for flexib i l ity and d iscretion in  the sentencing 

process . Mandatory sentencing a brogates the ab i l ity of the j ud icia ry to 

independently review the ci rcu mstances of a part icu lar  case, lead ing to 

unfa i rness , constitutiona l  imp l ications and economic costs to society as a 

whole .  The bigger question is  one that needs to be add ressed around Austra l ia .  

But for the time being , remember not to  d ri nk  d rive in  Queensland i f  you want to 

keep you r  l i cence .  If you do ,  don't lay you r  trust i n  appea l i ng to a Magistrate's 

sense of fa i rness : the executive has spoken . 
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One Last Chance 

Bridget Daly was assigned to Ms A.  C. Thacker. She worked at the Beenleigh 

and Southport Courthouses. 

When I started th is  prog ram I honestly thought that there is no way 

out of the contin uous down h i l l  sp i ra l .  You have g iven me a chance 

to start aga in  and look forward to a n  exciti ng future . . .  

With the conti nuous push , a l l  the i r  phases and the i r  requ i rements 

and the d ifferent options the Drug Court have to offer have obvious ly 

made me more determined than I h ave ever been with recovery and 

achievements. 1

The statements from the South East Queensland Drug Court grad uates 

i l l ustrate the positive impact th is  cou rt can have on an i nd ividua l 's  l ife . The Drug 

Court 's success i s  largely due to the ho l ist ic approach used to assist i n  

rehab i l i tation .  Th is  hol i st ic approach is  imp lemented through the ind iv idua l ly  

fgg�§�Q ggy rt  process ; the court 's em phasis on part ici pants changing the i r  

thoughts and actions , and the numerous rehab i l i tative programs the court 

offers . 

The Drug Cou rt began i n  Queensland in  2000 and a ims to g ive crimina l  

offenders "one last chance" to break the i r  d rug and crime l ifestyle and to get 

their  l ives back on track. The Drug Court addresses the problems of d rugs and 

crime by focus ing on rehab i l itation ;  not s imply pun ishment. 

The jai l  sentences imposed on the Drug Court partici pants are suspended whi le 

they undertake an I ntensive Drug Rehabi l itation Order ( I DRO) .  The program 

involves th ree phases each taking approximately th ree to s ix months .  The fi rst 

phase a ims to get the part ic ipants d rug-free, the second phase is stab i l i sation 

and the th i rd phase is re- integration i nto the commun ity . However, once the 

1 Magistrate John Costanzo, Final Report on the South-east Queensland Drug Court pilot, (2003) 
Queensland Courts 136. 
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order is completed or they fa i l  thei r  I D RO the sentence is re-eva luated and re­

imposed , tak ing i nto account the ir  level of part ic ipation and success with the i r  

I DRO. Successfu l g raduates of  the prog ram often have a lesser sentence re­

imposed that does not i nvolve prison .2

The five d rug cou rts around Queensland are situated i n  Been leigh ,  Southport ,  

I pswich , Townsvi l le  and Cai rns .  The average cl ient of a Drug Court is  identified 

as male; late twenties;  married or in  a de facto re lationsh ip ;  Austra l ian born3 but

predominantly of a non-ind igenous background with a pr ior period of 

imprisonment.4 Statist ics show that 82% of Drug Cou rt part icipants have been

incarcerated with 45% spend ing longer than 6 months in  ja i l . 5 They a lso revea l

that the average age for a part ic i pant's i n it iation into d rug use is 1 5 . 6 These 

statistics i l l ustrate the need for a hol ist ic program which focuses on l i festyle and 

psycholog ical and socia l  changes that  need to take place to assist the 

partic ipants i n  overcoming their crim ina l  l ifestyles and ingra ined drug add ictions .  

The three Drug Courts with in  the South East Queensland reg ion have their  own 

' Drug Court Team' consisti ng of a representative from Legal Aid , Commun ity 

Corrections , Queensland Health and the Queensland Pol i ce Service .  The same 

Magistrate works in al l  th ree Drug Courts , spend ing two days each at Beenle igh 

and Southport and one day at I pswich . I n  the morn ing of a sitt ing day, the team 

and the Magistrate ho ld a review meeting at which they d iscuss the 

c ircumstances and progress of each part ic ipant who wi l l  attend court that day. 

These morn i ng review meetings undertaken by the Drug Court team assist in 

creat ing the i nd ividua l ly  focussed cou rt process . The purpose of the morn i ng 

meet ing is to d iscuss each part ici pant's progress through  the phases of 

rehab i l itation ; rewards and sanctions that may need to be implemented and any 

concerns or encouragement the Drug Court team feel the Magistrate should 

commun icate to a partic ipant. 

2 Queensland Courts, Taking Part in the Drug Court (south-east Queensland) Fact Sheet No. 4  (2003).
3 T Makkai and K Veraar, 'Final Report on the South East Queensland Drug Court' (2003) Australian 
Institute of Criminology Technical and Background Paper Series No 6 16. 
4 Ibid 19. 
5 lbid18. 
6 Ibid 21.
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The meeti ng may a lso add ress i nformation that is not crit ica l to the day's court 

session , but is  d iscussed i n  the hope of pre-empting any possi b le breaches or 

relapses on the part of a partic ipant .  For example ,  i nformation brought forward 

by caseworkers about friends or associates of a part ic ipant who are i nvolved 

with drugs or crime,  is d iscussed and mon itored by the Drug Court team .  This 

type of i nformation wou ld  seeming ly be deemed important, as statist ics revea l 

that associati ng with d rug users/offenders ,  leads to a h igher probab i l ity of 

re lapse i nto a d rug/crime l ifesty le . 7

Objectiv ity , with i n  the morn i ng review and decis ions ,  is a lso mon itored by the 

Drug Rehabilitation (Court Diversion) A ct 2000. Thus ,  even though the morn ing

review is  cond ucted i n  personal  tones and op in ions ,  any decis ion to impose 

sanctions and rewards or to terminate or g rant an I D RO,  must meet the criteria 

outl i ned with i n  the Act . Fu rther, even though some decis ions are ,  on the whole,  

determ ined with in the morn ing review, del i beration must be repeated with i n  the 

open court session . In th is  way,  whi le the morn ing reviews are conducted i n  a 

manner focuss ing on each part ici pant's i nd ividual  ci rcumstances, objectivity 

with i n  decis ions is  sti l l  upheld and identified as crit ica l i n  ma inta in ing the 

cred ib i l ity of this i nd ividua l ly focussed atmosphere that may be deemed as 

subjective to some. 

With i n  the parameters of the Act , the proceed ings of the cou rt a lso a im for th is  

i nd ividua l ly  focussed atmosphere .  This cou rt atmosphere is evidenced when 

part ic ipants approach the Magistrate's bench and have the opportun ity to ask 

the Magistrate how her day is and how she is fee l ing .  When a part icipant 

g raduates to the next phase, or from the program a ltogether, the Magistrate 

comes down from the bench and presents the certificate and shakes the 

part ic ipant 's hand . This action enhances the ind ividua l  focus of the court ,  as it 

fosters the bel ief with i n  the part ic ipants that the i r  personal  ach ievements are 

being recogn ised by the whole court .  

7 T Makkai and J Payne, Drug Courts: Current Issues and Future Prospects (Paper presented at the Drug 
Court Conference, Brisbane, 9 July 2004 ) . 
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One requ i rement of the I DR O  is  that participants produce d ia ry entries every 

time they attend cou rt for a review proceed ing ,  which can be 

weekly/fortn ightly/month ly ,  d epend ing on the i r  progress.  The d iary entries 

consist of  any fee l i ngs and thoughts about the previous week/fortn ight/month , 

any reflections they have a bout the i r  progress with i n  their  cou nsel l i ng sessions ,  

any  i ns ight they have ga ined  a bout the i r  d rug add ict ion or crimes and any  

genera l  i nformation they want to  communicate to the  cou rt .  

These entries assist i n  enha ncing the ind ividua l  cou rt focus,  as an exercise of 

practic ing ins ight and reflect ion a long with a l lowing the court to have a means of 

ensu ring the part icipants a re tak ing their  I D RO seriously .  I t  ensures partici pants 

are fu l ly committed by req u i ri ng  the entries to be to a requ is ite standard .  Often 

the Magistrate demands that an  entry is repeated if it is not to th is standard ,  and  

ind icates to the partici pant that t he  d iary entries demonstrate to  the cou rt the i r  

commitment. The d iary entries he lp  foster the ind ividua l  court focus by  ensuri ng 

a means by wh ich the partici pants can commun icate confidentia l  i n formation to 

the Magistrate or Drug Court team that they prefer not to be mentioned with i n  

open cou rt .  (Fu rther, the entr ies i l l ustrate the relaxed court atmosphere with i n  

the Drug Court by not requ i ring  a l l  information to be recorded with in  cou rt 

proceed ings . )  

Severa l  benefits have observab ly  stemmed from the promotion of the ind ividua l  

cou rt focus.  The obvious benefit i s  that th is focus encourages a cou rt 

atmosphere of open and honest commun ication between the part ic ipants and 

the cou rt .  Th is a l lows the Drug Cou rt team to become better acqua inted with the 

needs and c i rcumstances of the part ic ipants u ndertaking an I DRO, and in  turn 

better assists them in  becomi ng d rug absti nent and cr ime free . Another benefit 

is that counsel lors , case workers and service providers (e.g .  Salvation Army) ,  

i nvolved with the rehab i l itatio n  p rocess, often attend g raduation proceed ings ,  

genera l  reviews and e l ig ib i l ity heari ngs .  Th is attendance i l l ustrates to the 

partic ipants the services and people i n  the community who are wi l l i ng to support 

them throughout the program and , more important ly, after their  hopefu l 

graduation when they are on  the i r  own i n  the commun ity . Thus ,  th is cou rt 

process that i s  i nd ividua l ly  focused leads to observable benefits ; whi lst ,  overa l l  
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a ssisti ng the hol istic approach taken by the D rug Cou rt i n  assisti ng the 

partici pant's rehabi l itat ion . 

H onesty is  a foundation requ i rement for partici pation i n  the Drug Cou rt program . 

The cou rt heavi ly sanct ions d ishonesty as th is type of behaviour or thought 

process is  consistent with a d rug and d rug-related crime menta l ity . 8 A

participant's breach of their  I DRO that is also compou nded by d ishonesty is  

considered more serious by The Drug Cou rt team and the Magistrate and may 

i ncur  a heavier sanction , than a participant who is immediately honest about the 

b reach . 

A part icipant's appearance and demeanour are con s idered to be actions 

reflecti ng whether they are taking the program serious ly and try ing to enter into 

a new l ifestyle . The Magistrate comments if a part ic ipant wears 'd ressy' 

c loth ing ,  or in the opposite , if they wear s ing lets and i nformal cloth i ng , stati ng 

that it is a reflection of the i r  commitment to thei r  I D RO and to their p rog ression 

i nto a new l ife . 

The presence of the part ic ipant's fami ly with i n  general  review proceed ings or on 

s pecial  proceed ings regard ing the grant ing or terminat ion of an I D RO ,  is often 

observed , commented on and taken into cons ideration . The strong emphasis 

the Drug Cou rt team and Magistrate place on the presence of fam i ly reflects 

statist ics revea l ing that a lack of fami ly  stab i l ity does pred ict a h igher probab i l ity 

of drug use and crim ina l  activity9 as wel l  as statist ics i l l ustrati ng that the

pred iction of a successfu l graduation is related to fam i ly stab i l i ty or cohabitation 

with a partner. 1 0

S im i larly ,  employment is emphasised as another  important factor to consider 

with i n  a participant's l ifestyle ,  as statistics show that entering the program whi le 

8 Mclean Hospital, Alcohol and Illicit Drug Abuse: Do You Know the Warning Signs ?
<http://community.healthgate.com/getcontent.asp?siteid=mclean&docid=/hic/drugaddiction/Warning> at 19 
July 2005; Not My Kid, Warning Signs of Substance Abuse
<http://ww.notmykid.org/parentArticles/substanceAbuse/> at 19 July 2005; Medline Plus, Drug Signs and 
Teenagers <http: //ww.nlm.nih.gov/medlineplus/ency/article/001975.htm> at 19 July 2005. 
9 Makkai and Payne, above n 7.
1 0  I bid. 
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employed more read i ly  pred icts a successfu l g rad u ation . 1 1  However,

employment must not act as a detriment,  in  the earl ier  phases, to a com plete 

commitment to the Drug Court program ,  wh ich is conside red the partici pant's 

number one priority . Therefore ,  employment is not rea l ly  possib le with in  phases 

one and two but is active ly encouraged when partic ipants enter into phase 

three. 

I t  must be noted that the demand and i ns istence on these thoughts and act ions 

is  progressively expected . Therefore ,  a part ic ipant i n  the fi rst phase, who l ies or 

fa i l s  to take i n itiative , probably wi l l  be remi nded and g iven a warn ing about the 

importance of these actions and cons iderations .  However, a part ic i pant at the 

end of the th i rd phase is expected to have ' learnt better' , therefore ,  ly i ng or 

fa i l i ng to tak ing i n it iative is  j udged more seriously .  The statistics show that the 

Drug Court is successfu l i n  emphas is ing the importance of these l i festyle 

factors . I t  was found that the number  of part ic ipants who fa i l  to attend without 

explanation red uces s ign ifi cantly through the phases. 1 2

The hol ist ic approach adopted by the Drug Court i s  fu rther supported b y  the 

d iverse rehab i l itative and ' l i fe sk i l ls '  p rograms that the Dru g  Cou rt offers their 

partici pants ,  who may never had the knowledge of, or the opportun ity to , access 

at any other time.  The majority of part ic ipants access programs,  whether with in  

a residential or non-resident ia l  setti ng ,  i nvolving Relapse Prevention , Cogn it ive 

Ski l ls Development and Life Ski l l s . 1 3  However, due to the Drug  Court ,  and most

of the residentia l  programs, adopting  a program that a l lows them to become 

fam i l iar  with the partic ipant and thei r  c i rcumstances, they a re ab le to identify 

and offer add itional  programs that focus on the partic ipant 's i nd ividua l  needs in  

assist ing the i r  rehabi l itation . 

These add it ional programs may be d i rectly related to overcoming the actual 

drug addiction , such as Narcotics Anonymous or Alcohol ics Anonymous and 

Detoxification (health program) .  They cou ld a lso relate to the partic ipant's 

1 1  Ibid. 
1 2 Makkai and Veraar, above n 3, 24. It was found that at phase one 343 participants failed to attend 
without explanation, phase two 35, phase three 10. 
1 3 Ibid 28.
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psycholog ical development i n  overcom ing  triggers or factors that contribute to 

their  d rug abuse and crimina l  h istory , such as ,  Anger Management and Abuse 

counse l l i ng . 1 4  The programs do not need to be d i rectly re lated to overcoming

the drug add iction or crim ina l  l ifesty le b ut can focus on develop ing a pos itive 

l ifestyle after the Drug Court program .  

I nd igenous Drug Court participants , who  are i nterested in  re-d iscovering their  

cu ltu ral  heri tage ,  may be offered the opportun ity to partici pate i n  programs 

teach ing them about the i r  cu ltu ra l  heri tage,  th rough art classes or work in 

d ifferent projects . 1 5 I n  one case a Drug Cou rt part ici pant went on to produce an

art show of h is  work. 

S im i larly ,  the Drug Cou rt has encouraged and faci l itated a young woman , who 

gained weight after detoxification ,  to access hea lth programs and sport 

programs. This assistance a imed to l i m it any poss ib le self-esteem and/or health 

issues for th is young woman that cou ld  fo l low on from the gained weight .  

Whi lst on the I DRO, part ic i pants are a lso assisted to undertake programs and 

courses to enhance the i r  employment p rospects . I t  has been revealed that 

ed ucation and other factors that ass ist employment prospects a re often pushed 

aside once drug use commences. 1 6 Drug Cou rt part ic ipants have undertaken

varied programs at some time.  For example ,  TAFE and un iversity classes , 

hospita l ity cou rses , phys ica l  instruction , obta in ing a d rivers l icence ,  defensive 

d rivi ng and heavy mach i nery tickets . 1 7  Not on ly does undertak ing courses assist

with futu re job prospects , it was fou nd that the Drug Court part ic ipants with 

reading and writi ng d ifficu lt ies ga ined a sense of ach ievement and in  tu rn a 

substantial boost i n  self-esteem th rough learn i ng basic l iteracy and numeracy. 1 8

Notwithstand ing , it must be noted that several  of the programs that a re only 

accessed on a necessity basis cou ld  be benefic ia l  to more part ici pants than are 

14 Ibid.
15 Costanzo, above n 1, 77. 
1 6 Makkai and Payne, above n 7.
1 7 Costanzo, above n 1, 117.1 8 1bid 118. 
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presently ga in ing access to them . Fund ing l i m itat ions and even l im ited serv ices 

are reducing the poss ib i l ity of accessing p rograms that cou ld  benefit the 

participants' rehab i l itat ion . One example of th is is access to Abuse cou nse l l ing 

for ch i ldhood sexual  abuse victims.  A recent review has found that one in  five 

part ici pants have se lf-d isclosed havi ng suffered sexua l  abuse as ch i l d ren . 1 9

However,  fund ing does not a l low ready access to counse l l i ng , fu rther,  there is  a 

severe l im itat ion of cou nse l l i ng serv ices for men who have been sexua l ly  

abused as ch i l d ren .  20 Therefore ,  even though the Drug Court tries to address a l l

poss ib le factors to a l low for a partic ipant to u ndertake a comprehensive attempt 

to overcome thei r d rug add iction and the i r  crim ina l  backgrounds ,  the conti nua l  

problem of  fu nd i ng and ready access to  programs and counse l l i ng cou ld h i nder 

such an outlook. 

Statist ics show that once a Drug Court graduate completes the i r  I DRO only 9% 

go on to commit  an offence ,  compared to 32% of i nd iv iduals who self-term inate 

the i r  I D RO.  Of the ind iv idua ls who refuse to partici pate in an I DRO,  61 % are 

l i kely to commit an offence and of i nd ividua ls  who have undertaken a pri son 

sentence without having entered or tr ied to enter the Drug Court p rogram 4 7% 

are l i kely to commit an offence once they leave prison . 2 1  Further, g raduates of

the Drug Court a re found to take longer to re-offend and re-offend less 

frequently. 22

These statistics h igh l ight the success of the Drug Court for the g raduates . It 

cou ld be said that th is success is largely d ue to the ho l ist ic approach adopted 

by the Drug Court towards rehab i l itation  of their  partici pants .  This 

comprehensive approach is  more l i kely to tackle the deeply ingra ined and 

accustomed l i festyle of d rugs and crime.  The Drug Cou rt imp lements th is 

hol ist ic approach through a ind iv idua l ly  focussed cou rt atmosphere ,  an 

emphasis on thoughts and actions consistent  with a l ifestyle that is  d rug and 

crime free and offering access to programs and serv ices that may not have 

been read i ly  known or ava i lab le to part ic ipants previously .  

1 9 Ibid 84.
20 Ibid 83. 
21 Makkai and Veraar, above n 3, 40.
22 Makkai and Payne, above n 7.
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H owever, it is not only the obvious statist ics that demonstrate the success of the 

Drug Cou rt .  I t  is through the observations of people work ing with in  the Drug 

Court of changes with i n  the partici pants and the stories and statements of the 

graduates themselves that i l l ustrate its true success .  As the part ic ipant quoted 

above states , "You have g iven me a chance to start again and look forward to 

an exciti ng futu re ". 23

23 Costanzo, above n 1, 136. 
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The Murri Court - Justice for All? 

Tamlyn Mills undertook her work experience with Mr B. P. Hine. 

The notion that justice shou ld be admi n istered impartia l ly  is d eeply engra ined in 

the Austra l ian legal system .  Al l are eq ua l  before the law and the law protects a l l  

eq ua l ly ,  regard less of  race , rel ig ion or  economic status .  Th is was certa in ly  the 

ideal I held when commencing the WATL work experience program at the 

Brisbane Magistrates Court in  semester 1 2005. However,  du ring  the t ime I 

spent working with Deputy Ch ief Magistrate Mr  B P Hine I was exposed to 

aspects of the cou rt system wh ich cha l lenged the un iversal appropriateness of 

impart ia l  just ice . The opportun ity to observe a session of the Murri Court 

emphasised the need for cu ltu ra l  specificity if the Austra l ian legal  system is to 

ach ieve true equ ity .  

Modeled on the South Austra l ian Aborig ina l  Cou rt ,  the Brisbane M urri Court 

was recently estab l ished to add ress the overrepresentation of i nd igenous 

offenders in  Queensland and re lated p roblems such as fa i l u re to appear and a 

h igh rate of re-offence .  I nd igenous Austra l ians constitute approximately 2 .5% of 

the Queensland populat ion yet make u p  more than 25% of the State prison 

popu lation . 1 Such statist ics a re a larm ing and ind icative of the problems

associated with apply ing an essentia l ly fore ign system of law to i nd igenous 

Austra l ians .  

The Murri Cou rt attempts to admin ister the law with regard to cu ltu ra l norms and 

by reference to cultura l l y  specific  i nformation .  U nder the Penalties and 

Sentences Act 1 992 (O ld )  s 9(2) the submissions of e lders or respected 

members of the ind igenous commun ity must be taken i nto account when 

sentencing Aborig ina l  or Torres Stra it I s lander people .  This provis ion operates 

in the Murri Court in relat ion to adu lt i nd igenous offenders who plead gu i lty to 

an offence fa l l i ng with i n  the ju risd ict ion of the Magistrates Court, as e lders a re 

present in  court  and provide advice to the Magistrate about cu ltu ra l ly 

1 Queensland Courts, Murri Court Fact Sheet (2005) 1 
<http://ww.justice.qld.gov.au/courts/factshUqc_fact7.htm#1 > at 10 July 2005. 
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appropriate sentencing . The elders can a lso exp la in  proceed i ngs to the 

offenders and l ia ise with commun ity g roups .  

When I attended the Murri Court I not iced severa l  un iq ue features which 

d isti ngu ished it from other cou rt sess ions .  The Magistrate pres id ing d id not robe 

and sat with the elder,  commun ity representatives ,  offender and offender's 

fam i ly i n  a round table type arrangement. A Lega l  Aid lawyer was present but 

the sentenci ng proced ure was more i nforma l  with the Magistrate question ing 

the offender personal ly .  The Magistrate a lso spoke to the offender's mother 

who was g iven an opportun ity to express her concerns and expla in  the effect of 

the offender's behaviou r on her.  The e lder addressed the offender,  encourag ing 

reform and rehab i l itation .  Before sentencing , the Magistrate expla i ned the 

options ava i lab le to the offender as wel l  as the consequences of breach ing 

orders made by the court .  

Wh i le  there are insufficient statist ics to fu l ly  measure the effectiveness of the 

Murri Court it represents a positive development in recogn is ing the need for a 

mod ified approach to the law when dea l ing with ind igenous offenders .  Wh i le  the 

authority of the Magistrate is mainta ined , the pract ice of not wearing a robe and

sitt ing on the same leve l as the other part ies lessens the perception that foreign 

law is  being admin istered by an abstract authority figu re with l itt le understand ing 

of the offender. I nvolv ing commun ity leaders and fami ly members g ives the 

legal system leg it imacy i n  the eyes of i nd igenous people and a sense of 

partici pation , if not ownersh ip ,  i n  a process that otherwise seems largely to 

exclude ind igenous custom and cu ltu re .  When I d iscussed these issues with Mr  

H ine he  commented that involv ing the commun ity makes the  offender 

accountable not only to the law but to the i r  own people ,  preventi ng offenders 

b laming the legal system or the magistrate and further entrench ing an attitude 

of "us aga inst them" .  E lders and fami ly are i nformed of the facts of a case and 

are able to condemn harmfu l behaviou r. 

Wh i le  the Murri Cou rt is playing an important role ,  i ts presence ra ises broader 

questions about i nd igenous legal issues and the potential for fu rther 

incorporat ing cultura l ly  specific forums into the Austra l ian lega l  system.  The 
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overrepresentation of ind igenous Austra l ians i n  pri sons is not a new 

phenomenon . I ndeed ind igenous crim ina l  justice issues were h igh l ighted i n  the 

Roya l Commission into Aborig ina l  Deaths i n  Custody in  1 99 1 . 2 Nor is it

someth ing that seems l ikely to go away with recent statistics ind icati ng that the 

imprisonment rate for ind igenous offenders has i ncreased by a g reater amount 

than the genera l rate . 3 

Steps are being taken to develop legal structu res that uti l ise trad it ional  authority 

and knowledge and approach the law in  a cu ltu ra l ly  sensitive way. Even i n  the 

a bsence of a cou rt such as the M urri Court ,  consu l tation with commun ity just ice 

g roups under s 9(2)4 is conti nu ing to encourage greater i nvolvement of

i nd igenous commun it ies in j ustice issues .  5 Usefu l  as th is part ic ipation may be, 

however, many argue it is  not enough .  A l lowing cu ltura l  va lues to be taken into 

account in sentencing may he lp ease p roblems such as low court attendance 

but merely touches the surface when it comes to recognis ing an ind igenous 

legal  system.  Dr  I rene Watson , an  academic and aborig inal activist , writes of 

the critica l need to recogn ise aborig i na l  perspectives when teach i ng law, 

emphasis ing the fact that the Austra l i an  common law represents merely one 

way in  wh ich to conceptua l ise and understand law both as an institut ion and in  

p ractice .6 The continu ing existence of  a n  i nd igenous legal  system is not often

acknowledged and is certa in ly  not g iven any mean ingfu l  expression with in  or 

a longside the current system .7 I n  the M u rri Court the same law is app l ied to

ind igenous offenders as to others ; the on ly d ifference be ing  a level of 

commun ity consu ltation u n ique to that foru m .  The chal lenge is to move beyond 

increased commun ity part ic i pat ion to a more fundamenta l i ncorporation of 

a borig ina l  laws i nto the Austra l ian legal system .  

Wh i le  a t  a theoretical level appreciation a n d  recogn it ion of a un ique ind igenous 

legal  trad it ion is poss ib le ,  the d ifficu lty l ies i n  translati ng it i nto a workable and 

2 Stephanie Hack, 'Community-Based Sanctioning of Offenders: a new solution for Indigenous justice?' 
�2005) 30( 1 ) Alternative Law Journal 24, 24. 

Ibid. 
4 Penalties and Sentences Act 1992 (Qld). 
5 Hack, above n 2, 24. 
6 Dr Irene Watson, 'Some Reflections on Teaching Law: whose law, yours or mine?' (2004/2005) 6(8)
Indigenous Law Bulletin 23, 23. 
7 Ibid. 
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cohesive state system.  Aborig ina l  knowledge is i nformal and resistant  to 

com mun ication via the methods common to western knowledge such as written 

docu mentation , ru les and technological  i nfrastructu re .8 This ra ises the question

of whether the two systems are s imply incompati b le and incapable of operati ng 

concu rrently. Ken Brown has u rged for the estab l ish ment of ind igenous cou rts 

in the Northern Territory .  In doing so he strongly crit icises the cla im that the 

Austra l ian lega l  system is impart ial and  capable of govern ing al l  Austra l ians 

fa i rly . 9 He feels  that any recogn it ion g iven to customary law is problematic

un less it is  a lso a l lowed to be ad m in istered and appl ied by ind igenous 

institutions . 1 0  Whether or not one i s  i n  agreement with Brown about the

formation of ind igenous courts , h is  arg u ments ra ise an important point ;  namely 

the fact that the Austra l ian common law is as cu ltu ra l ly specific as any other .  I t  

is founded on a part icu lar h istoric and i ntel lectual  trad it ion wh ich is not common 

to al l  peoples and indeed its pri nc ip les may be very foreign to the ind igenous 

people of Austra l ia .  The ideal  of impart ia l ity mentioned at the beg inn ing of th is 

paper may,  to some extent, operate to consol idate the dominance and 

superiority of  one system over another. 

Vet even §rown ls aware of the substant ia l  pract ica l  obstacles presented by h i s

proposals .  The ju risd ictional ambit of i nd igenous cou rts , were they to exist, i s  

one  such "thorny question" . 1 1  D i lemmas associated with increas ing recogn it ion

of customary law a re demonstrated by cases such as those of Jackie Pascoe . 1 2

I n  2002 Jackie Pascoe , a n  aborig ina l  m a n ,  was sentenced to 1 3  months 

imprisonment for u n lawfu l intercourse with a minor. The g i rl i n  question was 

Pascoe's 1 5  yea r  o ld promised wife .  The practice of promised marriages and 

the i r  consummation was accepted with i n  h is  aborig ina l  commun ity as a cu ltu ra l  

idea l  and sanctioned by a complex system of customary law and pract ice . 

Lawyers on behalf of Pascoe argued for a red uction i n  sentence due to , inter 

alia , an insufficient recogn ition of customary law. The appeal was successfu l 

and the sentence was reduced , a lthough the D i rector of Pub l ic  Prosecutions 

8 Ibid 24 .
9 Ken Brown, ' Indigenous forums: laughed out of court?' (2000) 25(5) Alternative Law Journal 216, 216.
1 0  Ibid.
1 1  Ibid 218.
1 2  Facts cited in Gerard Bryant, 'Promised Marriages: The Jackie Pascoe Case' (2003) 5(23) Indigenous
Law Bulletin 20. 

97 



made a fu rther appea l .  Regard less of the outcome, the case ra ises important 

questions about the ab i l ity of the Austra l ian system to incorporate customary 

law with i n  its exist ing structu res . The decis ion was critic ised for fa i l i ng  to afford 

the aborig ina l  g i rl the same protection afforded to other women and for 

effectively a l lowing some cit izens to operate under one set of laws wh i le  the rest 

must adhere to another. Yet Pascoe argued that he was acti ng in accordance 

with h is  cu ltu re and laws and they deserved recogn ition . 

The potential for recog n is ing customary law and g iv ing ind igenous legal 

systems formal expression th rough cou rts or other such foru ms is fraught with 

d ifficu lty and ra ises many controvers ia l  q uest ions that cha l lenge com mon 

assumptions about the natu re of the law in this country .  Yet it is  a debate that 

carries with it press ing u rgency and is one that Austra l ian society must engage 

in .  My experience with the Murri Court demonstrated to me the pos it ive steps 

being taken to a l leviate problems associated with ind igenous offenders and the 

way in  which commun ity consu ltation and part ic i pation in  legal processes can 

increase their  effectiveness and leg itimacy.  I t  a lso forced me to look beyond my 

cu ltu ra l ly defined understand ing of the law and i ts operation , to the existence of 

other ways of conceptua l is ing law and justice and the need to g ive recogn it ion 

and fu rther expression to i nd igenous legal  systems.  · 
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A Com mentary on Non -Prison Sentencing Alternatives 

Kathryn Purcell worked under Chief Justice Marshall P Irwin of the Brisbane 

Magistrate 's Court. Kathryn also sat with other magistrates, including Brian Hine 

(Deputy Chief Justice), on days when Chief Justice Irwin was absent. 

The popu lat ion housed i n  Queensland prisons is experiencing mass ive g rowth . 

The Department of Corrective Services projects that prisoner numbers wi l l  

a lmost doub le  by  201 5 . 1  U nsurpris ing ly ,  the Queensland government i s  

consideri ng ways to  support and  encou rage alternative sentences ,  especia l ly  

options that wi l l  s imu ltaneously decrease imprisonment and increase non­

custod ia l  sentences.2 The fol lowing paper wi l l  broadly outl i ne the aims of

sentencing ,  commun ity sentencing options, futu re requ i rements of the 

corrective services infrastructu re if pr isoner nu mber g rowth is not s lowed , and 

prisoner population and commun ity sentencing trends .  I t  wi l l  examine some 

specific concerns that resu lt from imprison ment and non-custod ia l  a lternatives 

and outl i ne  the ava i lab le commun ity-based sentencing options .  F ina l ly ,  i t wi l l  

suggest concl us ions and  eva luate the benefits of  imprison ment and  non­

custod ia l  sentences and how appropriately the government is  add ress ing the 

prob lem of prisoner g rowth . 

I Princ i p les of Sentencing 

Sentencing rel ies on the princ ip les of: 3

• Pun ishment ;

• Rehabi l i tation ;

• Deterrence;

• Showing publ i c  d isapprova l ;

• Pub l ic p rotection ; or

• A combination of the above .

1 Department of Corrective Services, 'Strengthening Community Safety Through Managing Growth in 
Prisoner Numbers' (Paper presented at the Queensland Magistrates Conference, Brisbane, 25 May 2005).
2 Ibid. 
3 Penalties and Sentences Act 1992 (Qld), s 9.
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I mprisonment is the least preferred sentencing option at common law4 a n d

leg is lat ion5 . Commun ity-based options and fi nes6 must b e  cons idered before a

custodia l  sentence ,7 and imprisonment imposed on ly when there is no ava i lab le

alternative . 8 A sentence may be a probation or commun ity service order, costs

or compensation order, or an order that the offender is not l iab le  to 

pun ishment. 9 The priority of commun ity-based a lternatives over imprison ment is

not app l icab le to  offences involv ing vio lence 1 0  and sexual  offences involv i n g

ch i l d ren under 1 6  years . 1 1

I I  Com m u nity-Based Options 

Commun ity based orders i nc lude commun ity serv ice ,  fi ne option , i ntens ive 

correction and probation orders . 1 2  Other non-custod ia l  sentencing  a lternatives

are suspended sentences of imprisonment and home detention orders .  The 

least in trusive of these are commun ity serv ice and fine option orders . A 

commun ity serv ice order d i rects that the offender fu lfi l between 40 and 240 

hours of commun ity serv ice without pay. An offender must fu lfi l  report ing 

requ i rements and not commit any offences wh i le  under the order . 1 3  A fine

option order converts a monetary pena lty i nto a requ i rement to  perform 

commun ity serv ice . 1 4

Probation orders a re a longstand ing non-custod ia l  sentencing  option . A 

probation order d i rects that the offender be released i nto the su perv is ion of a 

corrective serv ices officer. 1 5 I t  may take effect immediate ly or fol lowing

imprisonment of  up  to  one year . 1 6 Probat ion was orig ina l ly  used with young

4 Vasin v R (1985) 61 ALR 701, 704. 
5 Penalties and Sentences Act 1992 (Qld) ss 9(2)(a), 10. 
6 Ibid, s 45. 
7 Penalties and Sentences Act 1992 (Qld), s9. 
8 Halsbury's Laws of Australia, Harry Gibbs (ed in chief), vol 9 (at 209), 130-17050. 
9 MJ Shanahan, MP Irwin, PE Smith, DJ Richards and S Ryan, Carter's Criminal Law of Queensland , vol 1 
(79) [s669.30]. 
10 Penalties and Sentences Act 1992 (Qld), s 9(3). 
1 1  Ibid, s 9(5). 
12 Corrective Services Act 2000 (Qld), Schedule 3. 
1 3  Penalties and Sentences Act 1992 (Qld) ss 102, 103. 
14 Ibid, s 66. 
15 Ibid, s 92. 
1 6  Ibid.
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offenders i n  Austra l ia 1 7 and i n  the U n ited States. 1 8  I n  Eng land ,  rel uctance to

p lace young persons i n  ja i ls led to the development of a reg ister of offenders 

and su pervis ion by probation officers . 1 9  By the early 2oth centu ry ,  probation was

an estab l ished non-custod ia l  order for adu lt offenders .  

A sentence o f  imprisonment can be  expl ic it ly a ltered to a l low the offender to 

avoid prison . An i ntensive correction order converts a prison sentence into a 

requ i rement to serve the sentence i n  the commun ity . 20 The order i ncl udes

reporti ng , cou nse l l i ng and commun ity serv ice requ i rements2 1  and sometimes

restitution or compensation . 22 The court may decide to partia l ly  or whol ly

suspend a sentence of imprisonment i f  it im poses a term of not more than five 

years .  23 Home detention is a commun ity-based a lternative that enab les low-risk

convicted offenders to avoid ja i l  on the cond it ion that they rema in  i n  the i r  

homes . 24 The chief executive may requ i re that the pr isoner wear an electronic

mon itori ng device to ensure that the offender remains i n  their  home at a l l  

t imes.25

I l l  Pr isoner Popu lation G rowth 

The Q ueens land prison popu lat ion is expected to rise 90% in the next decade .26

Cu rrent correctional faci l it ies cannot hold th is i ncreased population , and 

expansion of i nfrastructu re over the next ten years wi l l  cost $ 1 . 8  b i l l ion if  

pr isoner growth conti nues unchecked . 27 There is  a clear fi nancia l  i ncentive for

the government to m in im ise prisoner g rowth and therefore the need for fund ing .  

Nevertheless , use of commun ity-based orders is  decreas ing i n  Queensland and 

1 7  Koichi Hamai and Renaud Ville, 'Origins and purpose of probation' in Koichi Hamai, Renaud Ville, 
Robert Harris, Mike Hough, and Ugljesa Zvekic (eds) Probation round the world: A comparative study 
(1 995). 
18 Maurice Vanstone, Supervising Offenders in the Community: A history of probation theory and practice 
(2004). 
19 Ibid. 
20 Penalties and Sentences Act 1992 (Qld) s 1 1 3.
2 1  Ibid, s 1 1 4.
22 Ibid, s 1 1 5.
23 Ibid, s 1 44. 
24 ABC Radio, 'Home Detention versus Prison', PM, 30 June, 1 999
<http://www.abc.net.au/pm/stories/s32457 htm> at 20 July 2005. 
25 Corrective Services Act 2000 (Qld), s 1 91 ;  Charlie Lynn, Home Detention Bill, New South Wales
Legislative Council Hansard Article No 8, 1 5  October 1 996. 26 Department of Corrective Services, above n 1 .  
27 Ibid. 
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worldwide. 28 The cause is unclear ,  but contri but ing factors inc lude a fa i l u re of

commun ity corrections to keep pace with cou rt and commun ity expectat ions 

and inaccess ib i l ity d ue to an inab i l ity to relocate offices to fol low popu lat ion 

trends and popu lat ion growth . 29 The Department of Commun ity Corrections

projects that paro le ,  commun ity service and probation orders wi l l  conti nue to 

decrease in popu larity , but that intensive corrective orders wi l l  be made i n  

increasing numbers .  30

Current and future infrastructure development 

I ncreased prisoner numbers have necessitated $52 .2 m i l l ion in state 

government fu nd ing to improve Queensland correct ional centres d u ring the 

2005-2006 financia l  year. 3 1 By 2008 , Queensland's prisons wi l l  p rovide another

51 1 beds . 32 A new women's prison wi l l  be constructed in Townsv i l le and S i r

David Langland and  Arthu r  Gorrie Correctiona l  Centres wi l l  be  extens ively 

renovated . P lann ing of futu re extensions to Townsvi l le  Men's and Lotus G len 

Correctional Centres wi l l  be commenced . 33 Conversely ,  $3 .4  m i l l ion fund i ng has

been a l located to extend sex offender rehab i l itation programs and $ 1 . 5  m i l l ion 

to improve programs and tra in  program faci l itators . 34

Th is  pattern of fund ing reflects a wider commun ity preference for i ncarceration 

over commun ity rehab i l itation programs.  In the coming financia l  year,  

correct ional centres wi l l  receive over ten t imes more fu nding than rehab i l itation 

programs to i mprove the ir  serv ices.  Clearly, th is does not ass ist i n  refocusing 

sentencing on commun ity-based a lternatives, but supports offender 

incarceration .  I t  is counter-i ntu it ive because the clearly stated preference of the 

Department of Commun ity Corrections is for improved commun ity services to 

encourage non-custod ia l  sentences . 35 Cou rts are more l i ke ly to feel

2
8 Ibid.

29 Ibid 
30 Ibid. 
3 1  Queensland Government, Police and Corrective Services State Budget 2005-06 Budget Highlights, 2005 
<http://ww.budget.qld.gov.au> at 20 July 2005. 
32 Ibid. 
33 Ibid. 
34 I bid. 
35 Department of Corrective Services, above n 1.
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comfortable in  sentencing offenders to commun ity-based orders if commun ity 

support systems are adequately funded .  I ncreas ing the ho ld ing capacity of 

prisons in no way contri butes to or encourages commun ity sentenci ng . 

IV Dec l i ne i n  the use of n o n -custod i a l  o rders 

Despite the clear statutory preference for prison alternatives, 36 there is a g lobal

trend towards more frequent imprisonment and a decl ine in the number of 

commun ity based orders .  Th is trend is man ifested i n  Queensland , where 

prisoner numbers i ncreased 1 9% between January 200 1 and June 2004 . 37 I t  

can be attri buted to increases in  the number of persons being p laced in  

custody, and in  the average time spent i n  custody ,  because reported cri me 

rates lowered over this time frame.  38 In most of Austra l ia ,  the number of

persons on com mun ity-based orders is between two and a ha lf and th ree times 

the prison popu lation , but that gap is  narrowing . 39

V I ncreased use of I mprisonment 

The e are severa l reasons for the increased use of imprisonment i n

Q ueensland . The n umber of persons be ing held in  custody on remand , awa iti ng 

trial or sentence ,40 increased from 1 2 .6% of the prison popu lat ion in 1 999,  to

2 0 . 2 %  of the prison popu lation i n  2004 .4 1  The pol ice are becoming more ski lfu l 

i n  fi nd ing offenders .42 Penalt ies have genera l ly  increased , and prisoners now

serve a greater proportion of the i r  sentence before release.43 Prison sentences

are g iven more frequently and are seen as a preferable and secure option for 

people with intel lectua l  d isabi l it ies and other psychopathologies.  44

36 Penalties and Sentences Act 1992 (Qld), s9(2).
37 Department of Corrective Services, above n 1 .
38 Ibid. 
39 Denbigh Richards, 'Maximising Diversion within the Corrections Continuum', in Sandra McKil lop (ed), 
Keeping people out of prisons: proceedings of a conference held 27-29 March 1990 ( 1 991 ) 1 7 , 1 8 . 
40 Dennis Trewin, Prisoners in Australia (2001 ) . 
41 Department of Corrective Services, above n 1 .
42 Ibid. 
43 Ibid. 
44 Ibid. 
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VI S pecifi c  Sente n c i n g  Concerns 

Psychopathology and Prison 

Over the past two decades,  the Austra l ian community has seen a fundamenta l 

ph i losophical sh ift in  the treatment and care of people with menta l i l l nesses. 

Austra l ia  has effected a tang ib le move towards de- institutional isat ion and 

commun ity care of menta l health patients.45 Mental i nstitut ions in  Queensland

and New South Wales have been closed , with patients now l iv ing in  the 

commun ity . 

The intention was that low-risk i nmates wou ld  l ive i n  halfway houses in  the 

commun ity ,  and be treated in  society.46 However, commun ity support after

release i s  lacking ,  so the implementation of th is p lan has been less than 

perfect .47 S ign ificant ly, lack of  adequate commun ity-based i nfrastructure can

foster an envi ronment where people forget or choose not to take thei r 

med ication ,  and i ncrease the l i ke l i hood that they wi l l  commit offences.48

Therefore , the number of pr ison inmates with psychiatr ic problems i ncreased as 

a resu lt of de- i nstitutional isation .49 I t  is widely recogn ised that people with

menta l  hea lth p roblems should not be conta ined in menta l  hospita ls ,  and 

therefore prison is an inappropriate environment for these people .  5° Commun ity

support systems for offenders g iven non-custod ia l  sentences shou ld g ive 

greater recogn it ion to th is  fact and increase support for offenders with 

psychopatholog ies .  

There are other s ign ificant concerns about incarcerati ng people with menta l 

i l l ness . Prison is  not the most appropriate treatment faci l i ty and the prison 

system possesses inadequate menta l  hea lth treatment resources .  5 1 People

found  not gu i lty of offences on the basis of i nsan ity (menta l i l l ness) sometimes 

45 ABC Radio, The Imprisonment of the Mentally 1 1 1 ' ,  Late Night Live, 31 October 1990, Terry Sweetman; 
Time for mental health shake-up', The Sunday Mail (Queensland), 31 July 2005.
46 ABC Radio, above n 45; Terry Sweetman, above n 45.
47 ABC Radio, above n 45; Terry Sweetman, above n 45.
48 Terry Sweetman, above n 45.
49 ABC Radio, above n 45.
50 Terry Sweetman, above n 45.
51 ABC Radio, above n 45.
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serve longer sentences than people fou nd gu i lty of the same offence,  and serve 

those sentences i n  pri son .  52 Psychiatric recommendations that a prisoner be

re leased from custody may not be acted on for years . 53

Commun ity supervis ion of prisoners with psychiatric issues is s ign ificantly 

cheaper than imprison ment and is s ign i fica ntly more benefic ia l  to the offender. I t  

a l lows them to gain employment fac i l itates access to better psych iatric care and 

removes them from a stressfu l environment that may exacerbate 

psychopathology. 54

Psychopathology and Women 's Prisons 

Women with mental i l l nesses in prison deal with even more inadequate 

infrastructu re than male prisoners .  Female pr isoners encounter more problems 

with psych iatric treatment because there are fewer women's prisons and fewer 

treatment options .  55 It can take eight weeks to tra nsfer a severely d istu rbed

female prisoner to a more appropriate fac i l ity .  A s im i la r  male prisoner cou ld  be 

transferred in two or th ree days.56

Indigenous Australians and Prison 

The imprison ment rate of ind igenous Austra l ians is much h igher than the 

i mprison ment rate of non- ind igenous Austra l ians .  In 2000 , the figu re was a lmost 

1 5  times larger. 57 I nd igenous Austra l ians are poorly served by the crim ina l

justice system . I t  has been suggested that there is a perception that non­

custod ia l  sentences are unsu itab le for ind igenous peoples , but there is no 

empirical su pport for the existence of th is presumption or i ts va l id ity . 58

52 Ibid. 
53 Ibid. 
54 Ibid. 
55 Ibid. 
56 Ibid.
57 Dennis Trewin, above n 40.
58 Royal Commission into Aboriginal Deaths In Custody 1980, in Koichi Hamai and Renaud Ville, above n 
17. 
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There is noth ing to suggest that ind igenous peoples commit offences at a 

h igher rate than non- ind igenous people .  Nevertheless , national  pol ice custody 

surveys in  1 988 and 1 992 showed that Aborig ina l  Austra l ians were 26 times 

more l i ke ly to be held i n  pol ice custody than non-Aborig ines . 59 A poss ib le cause

is that ind igenous cu ltu res hold communal  gatherings in  pub l ic  spaces more 

freq uently than other g rou ps, and so are h ig h ly v is ib le to pol ice .60 I nd igenous

persons may be more l i kely to be imprisoned than placed on commun ity-based 

orders because they commonly travel great d istances to fu lfi l cu ltu ra l  and fam i ly 

ob l igations,  wh ich affects the su itab i l ity of probation , commun ity service and

home detention orders .  6 1

Problems of  Home Detention 

I n  New South Wales,  home detention was orig i na l ly i ntended for offenders with 

menta l d isabi l it ies , parents with dependant ch i ldren and aged persons.62 It

a imed to save money and to benefit mi nor offenders . Benefits of home 

detention i nc lude rel ieving the stra in  on overcrowded prisons,  reduc ing v io lence 

in  prison , lower re lapse rates, improved fami ly  contact and cost saving63 ($50

per prisoner per day in  New South Wales ) .  64 However, it is not u n iversa l ly

popu lar. 

Disadvantages of home detention inc lude problems of i nformed consent from 

the partners ,  i ncreased risk of domestic v io lence ,  the poss ib i l ity that home 

detention is on ly a temporary sol ution to problems with the current prison  

system , and  a lack of a lternative commun ity sentence options .65 The Austra l ian

Prisoners '  Action Group cla ims that some offenders see home detention as 

harsher than i ncarceration ,66 but  when used i n  conjunction with rehabi l itation

and employment tra in ing and opportun it ies , it can be of substantia l  benefit to 

59 Koichi Hamai and Renaud Ville, above n 17. 
60 Ibid.
61 Ibid.
62 Charlie Lynn, above n 25. 
63 Mary Crooks, 'Women MPs must show they can make a difference', The Age (Victoria), 9 May 2003.
64 ABC Radio, above n 24.
65 Mary Crooks, above n 63.
66 ABC Radio, above n 24 .
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offenders .67 Some members of the com mun ity reject th is 'soft' option , bel ieving

that offenders shou ld go to prison before being accepted back into the 

commun ity . 68 Home detention is certa in ly not as strict as the prison envi ron ment

and may therefore be less of a deterrent than prison . Home detention does not 

sign ificantly decrease prison inmate numbers or recid ivism .69

Gender and domestic v io lence are part icu larly s ign ificant issues i n  home 

detention . 70 The majority of convicted offenders are male ,  so the majority of

offenders on home detention wou ld  be expected to be male .  The offenders' 

partners wi l l  be mostly female .  The partner bears a s ig n ificant burden when an 

offender is p laced on home detention . In Victoria ,  the partner must attempt to 

prevent re-offend i ng ,  inform the authorit ies of inappropriate behaviou r, and deal 

with the extra stress on the fam i ly un it . 7 1  In Queensland , there is no specific

legis lative requ i rement for partner consent, but the cou rts may place cond it ions 

on home detent ion orders .  72 Home detent ion causes a major sh ift in  the nature

of the h ome. The offender's partner suffers the ramifications and stress of vis its 

by corrections officers and socia l  censure ,  without having committed an 

offence . 73 Although these factors wou ld equa l ly  affect the male partner of a

fema le  offender or  a male partner of a male offender,  the majority of partners 

affected by home detention are women,  so it is a predominantly female issue.  

VI I  C onclusions 

The Department of  Commun ity Corrections a ims to encourage use of 

commun ity based sentencing options and thereby take the stra in  off 

Queens land correctional  centres , largely because of the massive fi nancia l  cost 

to the government if the cu rrent trend in prisoner g rowth conti nues . 74 Adm i rable

as it i s  to decrease imprisonment rates , the govern ment must ensure that i t  

cons iders the wel l be ing of offenders and the wider commun ity, rather than 

67 Ibid.
68 Charlie Lynn, above n 25.
69 Mary Crooks, above n 63.
70 Ibid. 
71 Ibid.
72 Corrective Services Act 2000 (Qld), s 143.
73 Mary Crooks, above n 63.
74 Department of Corrective Services, above n 1.
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focus ing solely on financ ia l  concerns .  I t  is i mportant that adeq uate commun ity 

prog rams be developed and im plemented before releas ing large numbers of 

custod ia l  prisoners i nto society. If the Queensland govern ment is serious about 

s lowing prisoner popu lation growth , it must channel  energy and fi nancia l  

resou rces into commun ity-based programs,  so that the commun ity is equ ipped 

to deal  with offenders in its midst .  Specifica l ly ,  the over-representation of 

ind igenous Austra l ians and menta l ly i l l  persons in our  prisons , and the 

d isproport ionate ind i rect burden on female partners of commun ity-based 

offenders need to be addressed . The Department of Corrective Services' does 

not appear to have adeq uate ly addressed these issues . 
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